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INTEREST OF AMICI CURIAE

The American Academy of Matrimonial Lawyers (the “AAML”) is a
national organizﬁtion of 1,600 attorneys recognized as experts in the field of
family law. The AAML was founded in 1962 to encourage the study, improve the
practice, elevate the standards and advance the cause of matrimonial law, with the
goal of protecting the welfare of the .familly and society. There are thirty (30)
members of the AAML who comprise the Maryland Chapter.. The members of the
AAML, including those of the Marylan& Chapter, deal with married couples every
day as they struggle with the management of their clients’ rights before and during
marriage (e.g., pre-nuptial agreements, adoption), dissolution of their clients’
marriages, custody of children, disposition of property, and appoﬁionment of
financial support. AAMIL members also represent same-sex c.o.uples in their desire
to create marriage-like arrangements in order to acknowledge their commitment to
one another and to provide security for their children. AAML members also assist
same-sex couples iﬁ the chaotic area of dissolutioﬁ of their relationships.

The AAML believes that Maryland, and all other stétes, should recognize
that the American family has undergone major changes in strulcture and type
during the last generation, and that state law should conform to this reality. At its
2004 annual meeting in Cﬁicagd, the AAML. approved, by overwhelming margins,
two resoiutions in support of the legalization of marriage between same-sex

couples. The resolutions stated:



BE IT RESOLVED that the. American Academy of
Matrimonial Lawyers supports the legalization of
marriage between same-sex couples and the extension
to same-sex couples who marry and their children of
all the legal rights and obligations of spouses and
children of spouses.

and

BE IT RESOLVED that the American Academy of
Matrimonial Lawyers encourages the United States
Congress and the legislatures of all states to achieve
the legalization of marriage between same-sex couples
and the extension to same-sex couples who marry and
their children of all of the legal rights and obligations
of spouses and children of spouses.

The members of the AAML are devoted to the protection of children and
their families. AAML members are guided in their professional conduct by the
AAML’s Bounds of Advocacy,' a detailed aspirational guide to the moral and
ethical problems that frequently confront family law attorneys, yet are not
adequately addressed by existing rules of professional conduct. The goal of |
protecting children is paramount in the Bounds of Advocacy. Zealous advocacy
of a parent which would harm a child is prohibited. Rule 5.2 states “An attorney
should advise the client of the potential effect of the client’s conduct on a child

custody dispute.” The Comment to this Rule continues to describe the attorney’s

role in advising his/her parent-client against conduct that could adversely affect a

' The Bounds of Advocacy can be found at the AAML website — www.aaml.org. The
Bounds are aspirational and are not mandatory. Each AAMI member agrees to be
guided by the Bounds as part of induction into the Academy.




child. If a parent-client insists on proceeding with a spurious custody claim or in

- using custody as a bargaining chip, the lawyer should withdraw. |
Section 6 of the Bounds of Advocacy deals entirely with the lawyer’s role
in protecting children. Section 6 begins,. “One of the most troubling issues in
Samily law is deterhfzining_ a lawyer’s obligations to children. The lawyer must

competently represent the interests of the client, but not ai the expense of the

children.” (Emphasis added.) - Section 6.1 states, “An attorney representing a
parent should consider the welfare of, and seek to minimize the adverse impact of
the divorce on, the minor children.” Section 6.2 states, “An attorney should not
permit a client to contest child custody, contact or access for either financial
leverage or vindictiveness.”

In addition to the importance of protecﬁng children when representing
parénts, AAMIL members protect éhﬂdren every day in family disputeé by the
direct representation of children. This representation presents its own set of issues
and corﬁplicaﬁons, and the AAML has established a unique set of standards to
deal with them entitled, “Representing Children: Standards for Attorneys and
Guardians Ad Litem in Custody or Visitation Proceedings.” After this Court’s
ruling in Fox v. Wills, 30 Md. 620- (2006), which effectively removed immunity

for  aftorneys appointed as guardians ad  litem for children,

AAML members spent countless hours seeking the appropriate legislative and rule

? These standards are at the AAML website www.aaml.org.



remedies to allow this representation to continue.

The interest of the AAML (both the National organization and the
Maryland Chapter) in this case is the protection of children. This Brief presents
the perspective of the leading matrimonial lawyers, in Maryland and across the
country, who deal, on a daily — even hourly — basis, with the complex human
struggles of their clients as they work through intimate familial and social
- relationships within (and without) the confines of the legal system. From this
perspective, we herein address the issue of the harms that same-sex couples, and

particularly their children, face due to the inability of same-sex couples to marry.

STATEMENT OF THE CASE
AND STATEMENT OF FACTS

Amici adopt the Statement of the Case and Statement of the Facts as set
forth in the brief of the Appellees.

QUESTION PRESENTED

L DOES MARYLAND’S STATUTORY PROHIBITION AGAINST
SAME-SEX MARRIAGE, CODIFIED AT FAMILY LAW §2-201,
DISCRIMINATE AGAINST SAME-SEX COUPLES AND THEIR
CHILDREN IN HARMFUL WAYS?

SUMMARY OF ARGUMENT

MARYLAND’S STATUTORY PROHIBITION AGAINST SAME-SEX
MARRIAGE, CODIFIED AT FAMILY LAW §2-201, DISCRIMINATES
AGAINST SAME-SEX COUPLES AND THEIR CHILDREN IN
HARMFUL WAYS.

Maryland courts have always made children a priority. In a recent family

law case, Ricketts v. Ricketts, 393 Md. 479 (2006), this Court addressed the issue



- of whether parties could file for divorce and custody determinations when the
parties continued to reside in the same home. In ruling that an action for custody
may be filed even when both parties are residing together, and instructing trial
courts to retain jurisdiction and determine custody, this Court stated:

‘This result and this approach are consistent with the

primacy of the interests of the child and the courts’

paramount concern to secure the welfare and promote

the child’s best interests. Id. at 501. |
In Evaﬁs v. Wilson, 328 Md. 614 (2004), this Court :held that the best
interests of the child prevailed when a trial court WéS deciding whether or not to
order paternity testing. In Evans, the paternity of a child born into a marriage was
challenged by a mﬁn claiming he was the father. This Court held that when a
father challenges pafernit’y of a child born into a marriage, that i)aternity test is not

- automatic or mandatory. Rather,rit ts for the trial court to decide if ordering a
paternity test is in the best interest of the child. In balancing the husband’s and
wife’s privacy rights, the putative father’s rights and the child’s best interest, the
child won.

" As discussed in this Brief, excltiding same-sex couples frqm the right to
marry harms the children of those families in a myriad of tangible and intangible
ways. Maryland courts have provided some protections for these children (see
e.g., North v. North, 102 Md. App. 1 (1994); Boswell v. Boswell, 352 Md. 204

(1998); S.F. v. M.D., 132 Md. App. 99 (2000); Gestl v. Frederick, 133 Md. App.

216 (2000)), but these protections are limited. The only way this Court can



effectively remove the harms experienced by children of same-sex parents in
Maryland is to allow their same-sex parents to marry. The trial court’s decision to
allow same-sex marriage has broad societal implications. The issue of same-sex
marriage is a controversial one for many, including the courts. However,
American courts in general, and specifically this Court, face difficult decisions
each day.’

The AAML urges this Court to uphold the trial court’s decision for the
future betterment of families headed by same-sex couples and, in particular, the
children of those families.- There is nothing controversial aﬁdut the Court’s
traditional role of protecting children from ﬁnintended legal disadvantages.
.Consideration of the impaired legal status of children of same-sex couples must

play a significant role in the decision of this important case.

3 Just two years ago, members of this Court took note of this responsibility in a
* congcirring opinion in Frase v. Barnhart:

It is always easiest to decline to address controversial issues. It is,
perhaps, the safest thing to do, even for courts. But the avoiding of such
issues is best left to the political processes of the other branches of
government. It is our branch of government, the judiciary, under the
express or implied doctrine of the separation of powers, to which the
toughest and most difficult decisions are delegated. It is our primary role
to ensure that the fundamental constitutional rights, which are reserved to
the people, are protected. '

Frase v. Barnhart, 379 Md. 100, 132 (2004) (Cathell, I., concurring).



ARGUMENT

I. - DIRECT HARMS TO CHILDREN.

. Thousands of children are raised by same-sex couples in
Maryland.

The inability of same-sex pareﬁts to marry puts literally thousands of
éhildrén in Méryland in legal limbo. There are thousands of children in Maryland
who are being raised- by same-sex couples. According to the. 2000 U.S. Census,
there were 11,243 same-sex unmarried paﬁner houséholds living together n the
State of Maryland, of whom 5,230 were male and 6,01.3 were female. Married-

Couple and Unmarried-Partner Households: 2000, U.S. Census Bureau, February

2003, www.census.gov/prod/2003pubs/censr-5.nat. Of the male same-sex partner
households, 23.3% (1,219 persons) lived with their own children and 24% (1,255
persons) lived with théir own and/or unrelated children. Of the femaie households,
31.7% (1,906 persons) lived with their 0v§n children and 33.3% (2,002 persons)
lived with their own and/or unrelated children. Thus, nearly 25% of rﬁale same-sex
households and 33.3% of -femalel same-sex households include children. These
statistics likely under-report the number of households of same sex couples raising
children in Maryland because (1) the numbers represent the number of parents
rather than the number of children; (2) people may under-report their same-sex
orientation; (3) the statistics are limited to héuseﬁolds and (4) the statistics are now
at Ieast.six years out of date. Gay and Lesbian Families in the United States: Same-

Sex Unmarried Partner Households, A Preliminary Analysis of 2000 United States



Census Data, a Human Rights Campaign Report, August 22, 2001, by David M.
Smith and Gary J. Gates, Ph.D.; (page 1, “Undercount”); www.hre.org.*

Each child of the thousands of children raised in households headed
by same-sex couples in Maryland needs and déserves the same legal protections
and other salutary effects as a child of married parents. Previously, in same-sex
households that included children, those children commonty Weré the result of a
prior heterosexuz;l rela:tioﬁship. Now, with sbcietal -. changes .and growing
acceptance of same-sex rclatioﬁships, mofe same-sex couples are making an
affirmative decision to co-parent. They are bringiné children into their
relationships through birth and adoptioﬁ with the intention of ﬁarenting the children
together. Inherent in this decision is the intention fof both parenté .to assume the
responsibilities and rights of parenting the .children, regérdless of whether the
family remaiﬁs intact.. It is difficult to ensure that the children enjoy the legal
benefits of two‘ parents unless the parents are ablé to marry. Yet, the State has
excluded their parents from marriage. In doing so, the State has worked significant
harm on them, as well as their parents, as detailed below.

B. Creation of the legal parent/child relationship is automatic for

children born to married couples, but not for children born to
same-sex couples.

Children born within a marriage enjoy favored trcatment with

respect to the establishment of legal relationships with both of their parents. A

4 Baltimore City is 15™ among the top 25 counties in the United States by percentage of
same-sex couple households. Id.



child born to a married couplcrautomatically has two legal parents and is the
legitimate child of both parents. Md. Ests. and Trusts Code Ann. §1-206 (2006).
Goodman v. State, 236 Md. 257, 258 (1964); Bridges v. Nicely, 304 Md. 1 (1985);
Md. Fam. L. Code Ann. §5-1027 (2006); /d. at §5-306.

A child bomn to a same-sex couple faces a different and much more
precarious situation. Because the same-sex couple cannot marry, they cannot both
enjoy automatic parental status with respect to their child.” The only way they can
both obtain certain legal status as parents' is through the time-consuming,
expensive and, many times, complicated process of what is commonly referred to
as a second-parent adoption. Maryland adoption law neither explicitly includes
nor excludes same-sex parents from being potential adoptive parents. Any adult
may petition a court to decree an adoption. Id. at §5-309(a). Although there are
no appellate rulings on the subject, a widely reported Baltimore City trial court
decision granted a second-parent adoption to a lesbian couple based on its finding
that doing so was unquestionably in the best interests of the couple’s children. In

re Petition of D.L.G. & M.A.H., No. 95-179001/CAD, 2 MFLM Supp. 21 (Cir. Ct.

® Even a child born to an unmarried heterosexual couple has an easier time establishing
legal relationships with both parents than a child born to a same-sex couple. The birth
mother 1s the child’s legal mother. The father needs only to be listed on the birth
certificate to gain parental status as the presumed legal father. In contrast, the lesbian or
gay partner of a biological birth parent cannot simply list his or her name on the birth
certificate as the other parent without court order. There are rare instances where a
hospital or doctor will list both males or females on the birth certificate, however, this in
and of itself does not establish a legal relationship of the non adoptive or non biological
birth parent as it would with an opposite sex couple.



Baltimore City, June 27, 1996); Gregory Care, Student Author, Something Old,
Something New, Something Borrowed, Something Long Overdue: The Evolution of
a “Sexually Orientation-blind” Legal System in Maryland and the Recognition of
Same-Sex Marriage, 35 U. Balt. L. Rev. 73, 82 (2005).

Second-parent adoption, however, has considerable practical
fimitations asr P remedy. While the availability of adoption aids those children
whose parents are both cognizant and determined enough to seek adoption and can
afford the process, it is far more cumbersome — as well as uncertain — than
automatic parentage ari.sing from marriage.

Without dispute, the establishment of parental status to children born
within ‘their relationship is more difficult for same-sex parents than for married
parents.® Where there is no second-parent adoption, their children suffer directly
from the uncertainty of the legal status of the person they have been raised by and

known to them as mom or dad. Even where there is a second-parent adoption,

® Even with respect to children who are not born within their relationship, the
establishment of parenta) status is more difficult for same-sex parents than for married
parents.  First, the second-parent adoption process for same-sex couples is more
cumbersome than the stepparent adoption process for married couples. Second, unlike
. married couples, same-sex couples are not always permitted to adopt a child jointly.
‘Depending on the jurisdiction and the particular judge reviewing the petition of adoption,
it may or may not be granted, thus creating unnecessary uncertainty regarding whether or
not the adoption will be granted. Some judges have held that since Maryland does not
explicitly provide for second-parent adoptions, they do not have authority to grant them.
Because of this, almost all second-parent adoptions are filed and held in the Circuit Court
for Baltimore City, where the adoptions are almost guaranteed to be granted, assuming all
other supporting documentation is in order.

10



their children suffer indirectly by being in a family that must spend time’ and
money (oftentimes, considerable sums) to achieve the legal status which comes
automatically to married couples and opposite-sex unmarried couples and their
children. The only way to eliminate these harms is to allow same-sex parents to
marry so children who are born within their marriage are automatically legitimate.
C. Determination of child custody, visitation, and support is less
cumbersome for married parents whose relationships dissolve
than for same-sex parents whose relationships dissolve.

Whilé Maryland courts have been astute in their recognition of the
importance of gay and lesbian parents in the lives of their children after
relationships dissolve,® there can be no true equality in the treatment of children of
gay and lesbian parehts without the ability of their parents to marry.

When married couples divorce, their rights and obligations regarding
their .children. are governed by the well-developed system of custody, visitation,
and child support statutes and case law in Maryland. Maryland Circuit Courts

have jurisdiction over matters including adoption, annulment, divorce, custody,

visitation and child support. Md. Fam. L. Code Ann. §1-201. This jurisdiction

" Indeed, during the significant time that it takes to establish a legal parent-child
relationship by adoption between a child and his or her second-parent, a child is directly
exposed to considerable risk of harm given the possibility that his or her first parent will
die or become incapacitated and thereby potentially leave him or her with no legal ties to
his or her second-parent. Also in this waiting period, the non-legally related parent
cannot make medial decisions that could prove harmful in a medical emergency.

® Maryland appellate cases have established that courts are to be blind as to sexual-
orientation of a parent in visitation cases, just as they are to be gender blind. Any
restrictions on visitation must be evaluated under the best interests of the child standard.
North v. North, 102 Md. App. 1 (1994), Boswell v. Boswell, 352 Md. 204, 721 (1998).

11



over -marriage does not extend to same-sex couples for the resolution of their

“disputes. The parents’ status as married individuals gives them immediate access
to the courts to remedy any custodial disputes. If married parents divorce, a

family court determines the amount of time the children spend with each parent

and what parental decision making responsibilities each parent has. Taylor v.

T aqur, 360 Md. 172 (1986); Ross v. Hoffinan, 280 Md. 172 (1977); Md. Fam. L.

Code Ann. §1—20i. Maryland éase law has determined that both parents owe the

children a duty of support during their minority. Thrower v. State, 358 Md. 146

(2000); Carroll County Dept. of Soc. Servs. v. Edelmann, 320 Md. 150 (1990);

Rand v. Rand, 40 Md. App. 550 (1978); Id. at §10-203; Jd. at §5-203. Such is not

always the case for children of same-sex parents.

If a same-sex couple whose relationship has ended (including via the

death of one parent) has not formalized their parental relationships with a child

‘through a second-parent adoption, they must satisfy legal requirements to
adjudicate their respective rights and obligations vis-a-vis their children beyond
those that married parents must satisfy. In the absence of statutory authority to the

contrary, Maryland courts have exercised their equitable powers to provide for

such dual parentage not only via second-parent adoption but also, wh¢re there is

no adoption, via the de facto parenting doctrine. Nevertheléss, the case law
establishing the de facto parenting doctrine reveals the greater legal obstacles that

same-sex parents whose relationships have ended face in establishing dual
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parentage of children born within their relationship, in light of their inability to
marry.

Maryland courts have recognized the non-biological but intended co-
parent of a.child born to a lesbian couple as a de facto parent for purposes of
determining child visitation rights. S.F. v M.D., 132 Md. App. 99, 110-111
(2000). While this represents a significant protection of the parent-child
relationship, the fact remains that a non-biological, but intended, co-parent of a
child born to a lesbian couple would not be required to demonstrate that she is a de
Jacto parent — an appropriately burdensome requirement — if she were married to
the biological co-parent. Moreover, it is unclear whether the de facto parenting
doctrine applies for purposes of determining child custody rights. This is critical
because, under Maryland law, a third party (i.e., a non-parent) is ineligible for
child custody unless he/she can prove the legal parent’s unfitness or exceptional
circumstances. Furthermore, Maryland courts have not clarified whether a de
Jfacto parent is liable for child support. If same-sex parents were able to marry,
where there is no adoption of a child born within their relationship, each would
clearly be entitled to both custody of and visitation with the child, and the child
would clearly have the beneﬁt of child support from both, all without any need to
deﬁonstrate de facto parenthood.

Where there is no second-parent adopﬁon of a child born within a
relationship, Maryland appellate courts have made the family law system available

to families headed by same-sex couples only on a limited basis to those who prove
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de facto parenthood and, so far, only where visitation is concerned. Just like in the
creation of parental relationships, when same-sex couples must go through the
additional legal step of second-parent adoption to establish the legal parent-child
relationship, same-sex couples seeking access to the court system and the body of
family law concerning custody, visitation, and child support determinations must
go through the extra step of proving (or defending) de facto parent status first.
Even then they may not have access to the body of family law concerning custody
and child support. Establishing de facto status does not guarantee visitation, yet
alone give rise to custody and child support issues.

Therefore, the “usual” stress of parental dissolution is compounded
for children of same-sex parents when their parents decide to dissolve the
relationship. The extra step of proof of de facto status will add time to the
resolution of the parental dispute. If the non-legal parent cannot afford counsel,
they will have little chance of success and that child may be deprived of a parent
he/she has known. -At a minimum, the financial and emotional expense of a legal
battle harms children.

D. Children of same-sex parents are subject to psychological
harm because of the inability of their parents to marry.

Maryland’s statutory ban on same-sex marriage has the effect of
stigmatizing children of same-sex couples, who cannot help but wonder why their
parents are not allowed to marry. Theirs is a situation somewhat analogous to

children the law formerly labeled as illegitimate. Regardless of whether their
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- parents form families that are indistinguishable in their habits from what their
- community regards as typical, children of same-sex couples do not enjoy equal
treatment with respect to dual parentage, custody, visitation, child support, and
countless other considerations due to societal disapproval of their parents’ sexual
orientation.” ‘Given the venerated place that the institution of marriage has in our
society'®, the fact that their parents are “outlaws” in marriage is especially
stigmatizing. As noted by the Supreme Judicial Court of Massachusetts in
recognizing same-sex marriage:

marital children reap a measure of family
stability and economic security based on their
parents’ legally privileged status that is largely
inaccessible, or not as readily accessible, to
nonmarital children. Some of these benefits are
social, such as the enhanced approval that still
attends the status of being a marital child.
Others are material, such as the greater ease of
access to family-based State and Federal .
benefits that attend the presumptions of one’s
parentage. :

? According to a national survey conducted in 2000, 74 percent of lesbians, gay men and
bisexuals reported having been subjected to verbal abuse because of their sexual
orientation and 32 percent reported being the target of physical violence. (Henry J. Kaiser
Family Foundation, Inside-Out: A Report on the Experiences of Lesbians, Gays and
Bisexuals in America and the Public’s View on Issues and Policies Related to Sexual
Orientation (2001) pp. 3-4 [www.kff org/kaiserpolis].

19 «Marriage is a coming together for better or for worse, hopefully enduring, and
intimate to the point of being sacred. It is an association that promotes a way of life, not
causes; a harmony in living, not political faiths; a bilateral loyalty, not commercial or
social projects. Yet 1t 1s an association for as noble a purpose as any involved in our prior
decisions.” Griswold v. Connecticut, 381 U.S. 479, 486 (1965). '
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Goodridge v. Dept. of Pub. Health, 798 N.E.2d 941, 957 (Mass. 2003). There is
simply no good answer to a child’s question of why his or her parents cannot
marry.

The American Psychological Association’s website references
studies conducted on the adverse impact many of the above mentioned factors
have on children. The resulting exclusion from peer activities, lack of adequate
parental support, loss of daily or regular contact with a caretaker and societal
issues which cause stress to families all have been documented to be severely
detrimental to the development, education, health and well-being of children.
While these studies do not sbeciﬁcally lrefér to children in families headed by
same-rsex couples, they are nonetheless informative with respect to the harms
suffered by children who risk losing a carctaker they have known as a parent. See
WWW.apa.0rg.

If a same-sex couple breaks up, where there is no second-parent
adoption of children, the harm continues to be compounded. The children are in
jeopardy of losing one of the people théy know as their parent. They may suffer
the trauma of losing contact altogether with a caretaker they have known as a
parent for many years. Regardless,‘they may have to live through a.contested
I.egal .proceeding over who théir parents are, to th‘e. financial .and psychological
detriment of the family. If they lose one parent, they automatically lose the
financial benefits to which they would be entitled if the car‘et.aker were recognized

as their parent, including inheritance rights. In addition, if they lose one parent,
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there is one less person to pay child support or to contribute financially to the
family household. They experience the disorder — sometimes chaos — of a family
torn apart, without all of the remedies that are available to children of married
parents. In short, their experience is more harmful than that of children of married
parents contesting custody, visitation, or child support determinations in that their
parents’ access to the legal system and legal status are more uncertain, indeed, in
many ways, uncharted.

In sum, difficulty in establishing legél parental status, limited access
to the courts and the legal system and the disfavored status of their parents that is
institutionalized in the law are harmful to children of same-sex parents. Same-sex
parents cannot obtain a marriage license to legitimize their commitment to one
another and to legitimize the children born within their relationship. In order to do
the latter, same-sex parents must spend time and money to adopt their children. If
their relationship breaks up, where there 1s no adoption of their children, their
access to the court system 1s complicated by the need for the non-biological or non
legal parent to prove de facto parent status (as well as potential limitations on the
de facto parenthood doctrine). Significantly, these disparities pose a grave risk of
psychological and related harm to their children.

E. Due to the inability of their parents to marry, children of
same-sex parents are treated unequally with regard to

protections mvolving trusts, estates, inheritance and the
disposition of property upon death.
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There is a presumption that a child born or conceived during a
marriage is the legitimate child of both spouses. Md. Ests. and Trusts Code Ann.
§1-206. This presumption is equally applicable to a child conceived by donor
insemination during a marriage. Children of same-sex couples may be qonceived
by donor insemination as well, but there is no presumption of legitimacy, because
their parents cannot marry."'

Because same-sex couples cannot marry, their children cannot
benefit by any of the intestacy laws that protect spouses and children with respect
to the disposition of property. For children of married parents, if one (or both) of
their parents die and there is no will, children born within that marriage
automatically inherit from both parents in addition to being assured that the
surviving parent will be recognized as their legal parent. Comptroller of Treas. v.
Phillips, 384 Md. 583 (2005); Sollers v. Mercantile-Safe Deposit & Trust Co., 262
Md. 606 (1971); Md. Ests. and Trusts Code Ann. §1-205 through §1-210. This 1s
not the case for children of same-sex parents. The only way to assure children can
inherit from a non-legal parent is the creation of a will. Again, same-sex couples
must take extra legal steps to legitimize their children, because they cannot marry.
If there is no will, the children have no right to receive the property of the non-

legal parent.

' Estates and Trusts §1-208 provides that a child born out of wedlock is legitimate if the
father has openly and notoriously recognized the child to be his. There is no similar law
to allow a same-sex parent to make an open and notorious declaration.

18



F. Children of same-sex parents experience harmful
Fliscrimination in the administration of health care and health
insurance.

Same-sex partners are not included among the list of those
prioritized by law to make health care decisions for one another. Md. Health Gen.
Code Ann. §5-605. Moreover, a same-sex parent who has not adopted a non-
biold-gical. child cannot make health care decisions for that child and can be
precluded from involvement in those decisions. Even a de facto parent for
custody, visitation, or child support purposes upon dissolution of a relationship
may not qualify for involvement in medical decision-making. Furthermore, under
Id. at §20-104, medical personnel can give information concerning the treatment
of a minor to a parent, guardian or custodian of the minor or the spouse of the
parent of the minor. Because a same-sex partner is not considered a spouse, he or
she cannot obtain critical health information about a non-adoptive, non-biological
- child.

In addition, minor children of a married couple are always eligible
dependent insureds on the health insurance of both parents. Lacy v. Arvin, 140
Md. App. 412 (2001); Md. Ins. Code Ann. §15-401; Id. at §15-405; Md. Fam. L.
Code Ann. §1-102; Id. at §12-102.1; Id. at §12-204; Jd. at §12-202. Non-adoptive,
- non-biological minor children of same-sex parents do not enjoy this same right.

An employer who offers group health insurance to its employees is not required to

extend those benefits to include the employee’s same-sex partner, nor the couple’s
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children, if the child is not biologically related to the employee or the employee
has not formally adopted the child.
- G.  Other harms.

Under Md. Cts. and Jud. Procs. Code Ann. §3-904, a spouse has a
cause of action for the death of the other spouse. If no husband or wife survives, a
person related to the deceased by blood or marriage may bring an action. Same-
sex partiers do not have this right in Maryland and, therefore, cannot rely on this
remedy to support their children in the case of the accidental death of a parent.
Also, in a personal injury action, the damages for loss of consortium, which are
‘available to married couples, are not available to the families of same-sex couples.
Id. at §11-108.

Additional discriminatory practices exist in education. A child can
attend the public school where the child is domiciled with a parent, guardian, or
refative providing informal kinship care. If a same-sex couple separate and the
child remains living with the non-legal parent, that child’s continuing enrollment
in public school is in jeopardy. Md. Educ. Code Ann. §7-101. In addition in
higher education, there are several instances where married parents have the
ability to get savings or loan deferments for their children’s college expenses, but
- those benefits are not available to the children in same-sex families. Jd. at §§15-
106.4, 18-601.

Certain State Worker’s Compensation benefits are not available for

same-sex partners and non-adopted children even though those persons are
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“wholly dependent” on the deceased worker. Md. Lab. and Empl. Code Ann. §9-
681; Weatherly v. Great Coastal, 164 Md. App. 354 (2005).

In numerous other State programs and laws, children of same-sex
parents are discriminated against if there is not a legal adoption. For example, if a
firefighter or police officer (who is not the legal parent of a child i a same-sex
couple) is killed in the line of duty, that child is ineligible for the death benefits
resulting from the partner’s death. Md. Pub. Safety Code Ann. §1-202, §7-203.
Under Md. St. Personnel and Pens. §10-404, death benefits for a state employee
go to a surviving spouse, dependent child or dependent parent of a state employee
killed in the performance of his/her duties. A surviving same-sex partner and a
child not adopted by the deceased employee are ineligible for those death benefits.

The statutes cited in Section 1B through G of this Brief are just an
example of the many areas where Maryland law discriminates against the children
of same-sex families. Included in the Appendix to this Brief is a report, “Marrnage
Inequality in the State of Maryland,” compiled by Equality Maryland (Apx. 1-51).
It sets forth 425 instances in which there are legal disparities between married
couples and their families and same-sex couples and their families. The
discrimination in the law permeates the lives of children in same-sex couples.
Consequences of these laws can have a profound effect on a child even at the most

mundane level. How do you explain fo a child old enough to complete a school or
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medical form why there is no place for the second-parent to be recognized on the
form?"?

H.  Governmental benefits — Federal and State.

In their Brief at pages 9-10, Appellants are critical of Appellee’s
position because, as the State asserts, even if same-sex marriage was vahd, it
would still not entitle same-sex couples and their children to the 1,138 federal
benefits governed by federal, rather than state, law. However, many of these
federal benefits have a state component and the inability of the same-sex couple to
marry deprives them of that state benefit.

An example of an area that has bencfits with federal and state
componeﬁts is taxation. Marﬁed couples enjoy many financial benefits under the
federal and state tax laws. There are the tax savings available to married couples
in the area of income tax as well as gift and estate taxes by joint filing status,
unlimited marital deductions for transfers of wealth between spouses and transfers
incident to divorce as well as other benefits. While recognition of same-sex
marriage in Maryland will not change the federal tax laws, it would extend state

tax law benefits to same-sex families. Money saved on taxes directly impacts the

12 «“The legal status of parent or stepparent confers authority that is recognized by
society’s institutions and by the child. Every medical form or school forms asks for the
names of the mother and father. There is no line for the name of the loving second-parent
who sits in the emergency room but cannot authorize medical treatment for that child in
an emergency, or who cannot sign school permission forms.” Testimony of Steve
Varmum, Public Policy Director, Children’s Alliance of New Hampshire, September 12,
2005. Available at: www.childrennh.org.
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.. well-being of children.

I1. INDIRECT HARMS TO CHILDREN ON ACCOUNT OF DIRECT
HARMS TO PARENTS.

Under current Maryland law, hundreds of rights and remedies are
available to married coﬁples but largelly unavailable to same-sex couples.”> As set
forth in this Section, the harms which result from the unavailability of these rights
and remedies to same-sex couples impact not only the adults, but their children as
well.

A. Recognition of commitrnént.

Hetérosexual couples can marry and can fhereby enjoy legal
recognition of their commitment to one another. This Court has held that the State
has a strong interest in protecting the integrity of the marital family unit and in
promoting family harmony. Evans v. Wilson, 382 Md. 614 -(2004). The concept

that the preservaﬁon of the marital relationship is more important than the judicial
search for the truth is the basis for the confidential marital communications
privilege codified at Md. Cts. and Jud. Procs. Code Amn. §§9-105, 9-106.
Gutridge v. State, 236 Md. 514 (1964). The same ability to obtain legal
recognition of their committed reléﬁonship .should be available to same-sex
couples. The uniquely strong bond aﬁd commitment between adults in a family

that marriage signifies greatly enhances houschold stability and thereby

1 See “Marriage Inequality in the State of Maryland” included in the Appendix, Apx. 1-
51. _
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significantly promotes security for children in the household. The recognition of
that marriage bond and commitment would benefit greatly the children of married
same-sex couples.

B. | Remedy for breach of comrﬂitment.

Maryland continues to have fault” grounds for di{force — adultery,
cruelty of treatment, gnd desertion (Md. Fam. L. Code Ann. §7-102, Id. at §7-
103). ' When a heterosexual couple marries, and one party commits an injury to
- the marriage, there is legal recourse for the injured party. The wronged party in a
marriage has the redress to end thé relationship expeditioﬁsly and to enhance
potentially their rights to financial support and property disposition as a
consequence. Same-sex cquples have no similar ‘system of rules or orderly means
of legal redress when they end their relationships. Same-éex couples can only
resort to contract actions and remedies that are not as effective in dealing with the
issues involved in family dissolutions. This adversely impacts the children 1n
families headed by same-sex gouples and exposes them to greater tension and
anxiety.

For instance, when a spouse in a marriage is left behind by the other,
that spouse can go to court and file for divorce and avail himsclf/hersglf of all the

services that now exist in the Maryland family courts with respect to the

14 While there is a “no-fault” ground for divorce, it requires a two year separation, unless
both parties agree that the separation was voluntary, but that still necessitates a one year
separation period.
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dissofution of a marriage (mediation, counseling, investigation resources, etc.).
They can sue for divorce (limited or absolute) and receive prompt relief through
pendente lite hearings for support, use and possession and other relief. This is not
so for the wronged partner in a same-sex relationship. Worse, if the wronged
partner is the economically dependent partner, he/she has no remedy to “end the
relationship” or obtain court services because he/she cannot afford the legal
representation necessary to obtain the alternative legal remedies on which same-
sex couples must rely. The economically dependent partner cannot get alimony or
any type of support. This has a potentially adverse impact on children in these
stressed relationships, when the parents have disputes that cannot be resolved.

Maryland has long had a commitment to strengthening families with
a special emphasis on the fact that children are our most valuable resource. The
protection of children through the orderly and structured resolution of disputes
between their parents is a laudable goal. Only by permitting same-sex parents to
marry would their children be afforded such protections. - |

C. Duty to support.

While Maryland does not impose upon either spouse the duty to
support the other for necessities, Maryland does impose a duty of support in the
context of divorce for a mmﬁed heteroéexual couple, Md. Fam. L.. Code Ann. §11-
101, et seq. | The Maryland alimony statute sets forth factors to be coﬁsidefed in
determining Whether an economically dependent Spous.e 1s entitled to monetary

support from the economically dominant spouse. However, there is no provision
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- in Maryland common law or statute that gives an economically dependent person a
right to support in any same-sex relationship, regardiess of the merits of the claim
or the term of the relationship. There is no basis for denying same-sex partners the
opportunity to seek such economic help if confronted with the dissolution of their
relationship.

One could argue that the entitlement to alimony impacts adults only.
The reality, however, is that an award of alimony potentially supplements child
support for a custodial parent and provides a certain standard of living for the
children. For many same-sex couples with children, a standard of living may not
be able to be sustained for the child if the only available avenue for support is
child support, if indeed child support is obtainable.

D. Ownership and distribution of real property and personal
property.

Married couples have the ability to .title feal property as tenants by
the entireties, which provides ceftain protections. Md. Real Prop. Code Ann. §4-
108. This protection IS not simply for the adults in the household, but can protect
the children as well. The tenants by entireties titling necessitates agreement
between both ovs}ﬁers before a property can be sold. One disgruntled party in a
tenanté by the entireties ownership cannot force the sale of the home and that
protects the children living in that home. The same ié ﬁot true for the children of
same-sex couples.. Becﬁuse same-sex parents can only hold title as joint tenants or

tenants in commmon (but not as tenants by the entireties), one party has the freedom
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to sell his/her share without the consent of the other party, which can lead to a
chaotic living arrangement for the family.

In addition, the primary residence of a married couple going through
a divorce can be declared to be a “family home” (Md. Fam. L. Code Ann. §8-206)
and can be awarded to a custodial parent for up to a three year use and possession
period. The purpose of this statute is STRICTLY for the benefit of a minor child.
Strawhorn v. Strawhorn, 52 Md. App. 614 (1982); Bledsoe v. Bledsoe, 294 Md.
283 (1982). Unfortunately, it is a benefit available only to the children of married
couples. The children of same-sex couples going through a dissolution of a
relationship are not similarly entitled to have a “family home” declared and
thereby they do not have their primary residence secured for them. Effective

October 1, 2006, Maryland trial courts in a divorce action are able to transfer

ownership of jointly owned real property, used as the principal residence of the
parties, from one party to the other. Md. Fam. L. Code Ann. §8-205(a)(2)(iii).
The testimony supporting this law in the General Assembly relied heavily on the
need for children to remain in the home as the reason for its passage. For children
who live with same-sex parents, this is another equitable remedy that is
unavailable to them, and courts are not similarly able to assure that these children
can remain in their home upon their parents’ breakup. The only remedy is a
partition action and sale of the jointly held real property.

The concept that use and possession of property insulates the

children of divorce from having their home sold during their parents’ divorce also
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applies to the personal property and automobiles. For many families, the
household fumishings and automobile are the most important “property” to the
parent responsible for the custodial care of the children. Maryland courts can
grant use and possession of family use personal property to a parent if it is in the
best interests of the child. Md. Fam. L. Code Ann. §8-208. As with real property,
the right to use ﬁnd possession of personal property is a remedy available in
divorce. Because same-sex couples cannot marry, the custodial parent has no
recourse to preserve the family use personal property for the children when the
relationship ends.

‘Even if same-sex parents decide to separate amicably and divide
their property without litigation, they suffer financial penalties that married
parents do not. Under Maryland law, married individuals can transfer real
property to one another (whether incident to divorce or not) without having to pay
transfer or recordation tax, Md. Tax-Prop. Code Ann §12-108; Id. at §13-404, and
they can transfer vehicles without transfer tax 7d. at §13-810(c)(1)(i). In contrast,
if same-sex couples decide to transfer real property from one party to the other,
they are subject to transfer tax and recordation costs. In addition, they must pay a
transfer tax, go through inspection, retitle and retag, in order to transfer vehicles to
one another. These inequities impose significant financial burdens on the
separating adults and resulting financial harm and emotional stress to their

children.
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- A husband and wife have certain protections in the titling of property
with regard to creditors. Real property titled tenants by the entireties cannot be
sold by the creditor to satisfy the debt of only one party. Md. Real Prop. Code
Ann. §4-108; Cruickshank-Wallace v. County Banking & Title Co., 165 Md. App.
300 (2005). Similarly, creditors of one party may not attach bank and investment
accounts held at financial institutions jointly by husband and wife. Md. Cts. and
Jud. Procs. Code Ann. §11-603. Same-sex couples do not have these protections
and can do nothing by contract or any other legal method to protect jointly held
assets.

E. Documented extra legal harms.

A comprehensive examination of the legal, financial and
psychological/emotional disadvantages or harms inflicted on the children of same-
sex couples is explored in Professor Michael Wald’s 2001 article, “Same-Sex
Couple Marriage: A Family Policy Perspective.”’® This article addresses the
reality that at least 1,500,000 same-sex couples reside in the United States and that
many have children. These children are dramatically and adversely impacted by
the ways in which our legislators choose to define marriage.

Ili. THE PURPORTED CHILD-ORIENTED REASONS FOR
LIMITING MARRIAGE TO OPPOSITE-SEX COUPLES ARE
IRRATIONAL AND CONTRARY TO THE INTERESTS OF
CHILDREN.

"> Michael S. Wald, “Same-Sex Couple Marriage: A Family Policy Perspective,” 9 Va. J.
Soc. Policy & L. 291 (2001), included in the Appendix to this Brief (Apx. 52-80).
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In recent months, the highest courts of New York and Washington
upheld statutes limiting marriage to opposite-sex couples, with analyses that
linked marriage and child-rearing. Hernandez v. Robles, __ N.E. _, 2006 LW
1835429, 2006 N.Y. slip. op. 05239 (N.Y. July 6, 2000); Andersen and Christian
v, King, 183 P.3d. 963 (Wash. 2006). Both decisions find their rational basis for
limiting marriage in the child-rearing functions of marriage.

If marriage by statute exists so as to create a family environment and
support for children,'® there is simply no rational basis for limiting marriage to
opposite-sex couples. Children of same-sex parents should be entitled to the same
family environment and support as those of opposite-sex couples. There exists no
reason to provide less legal protection to children of same-sex parents because of
the sexual orientation of their parents. This unequal and inferior treatment by the
marriage statutes is the essence of a denial of equal protection, and it harms the
most vulnerable members of our society - children.

The plain fact is that all of these children deserve: the emotional and
financial support of married parents, and limiting marriage to opposite-sex couples
harms those children whose parents are ineligible to marry. As Chief Judge Kaye
noted in her dissent in Hernandez: “The State plainly has a legitimate interest in
the welfare of children, but excluding same-sex couples from marriage in no way

furthers this interest. In fact, it undermines it...The State’s interest in a stable

16 Indeed, the New York high court concedes that marriage provides many valuable
economic and social benefits for same-sex couples and their children.
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society is rationally advanced when families are established and remain intact
irrespective of the gender of the spouses.” Hernandez v. Robles, _ N.E.2d. _, 2006
WL 1835429, slip. op:, 2006 N.Y. 05239 at 29.

Amici agree that promoting by statute a famtily unit in which parents
are married is a legitimate government interest and that children are thus better
protected than if their parents are not married. However, allowing marriage by
same-sex couples in no way detracts from this statutory encouragement of child-
rearing within marriage. Expanding the tent to include children of same-sex
couples does not remove any shelter or protection for children of opposite-sex
couples; it only enhances such protection for children of same-sex couples. !’

If a prime justification for marriage is to provide a stable home for
children, then marriage should be available equally to same-sex couples. If the
availability of marriage is to turn on the interests of children, then marriage must
be accorded to same-sex couples because children are certainly prevalent in same-
sex households. If a justification for marriage is to protect children and to provide

them the support, both emotional and financial, of two parents, then marriage must

'" An as-yet unpublished but comprehensive analysis of the existing social science research
(involving 20-30 studies) reaches conclusions consistent with those of ail the professional groups
that have reviewed the body of literature, e.g., Am. Psychological Ass’n, Resolution on Sexual
Orientation, Parents and Children (2004), http://www.apa.org/piflgbc/policy/parents.html
(concluding that “[o]veral], results of research suggest that the development, adjustment, and
well-being of children with lesbian and gay parents do not differ markedly from that of children
with heterosexual parents.”), etc. See Michael 5. Wald, “Adults’ Sexual Orientation and State
Determinations Regarding Placement of Children,” Draft article for Family Law Quarterly
(November, 2006) at pages 23-43, included in the Appendix (Apx. 81-168).
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‘be accorded to same-sex couples. From a child’s perspective, it is impossible to
jusﬁfy prohibiting marriage between his or her intended parents. It is the profound
belief of the Amici that Maryland should not continue to adhere to a narrow view
of such a complex issue and, most importantly, should truly consider the interests
of the children directly affected by it.

CONCLUSION

Only by extending the right to marry to same-sex couples can Maryland
afford the full range of legal rights and benefits to their children. As a result of the
statute challenged in this case, the children of same-sex couples continue to be
harmed and discriminated against in the application of countless other Maryland

‘laws. In most instances, it is impossible for same-sex couples to obtain equal
rights for their children due to their unmarried status. Even when alternatives such
as adoptions and health care directives are available to them, the process is seldom
automatic. They are required to expend time and money simply to secure equal
treatment. For all the reasons set forth in this Brief, the Court should find Md.
Fam. L. Code Ann. §2-201 unconstitutional and thereby bolster this Court’s
tradition of protecting and providing for all of Maryland’s children.

DISCLAIMER

This brief represents the views of the American Academy of Matrimonial
Lawyers and the Maryland Chapter of the American Academy of Matrimonial
Lawyers. This brief does not necessarily reflect the views of any judge who is a

member of the American Academy of Matrimonial Lawyers. No inference should
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be drawn that any judge who is a Fellow of the American Academy of
Matrimonial Lawyers participated in the preparation of this brief or reviewed it
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DEDICATION

This report is dedicated to the maiy
gay men, lesbians, bisexuals, and transgender individuals and their Jamilies

who live their lives every day with dignity and the belief in change.

METHOD OF RESEARCH .

Rescarchers reviewed the Maryland Code for provisions that discriminated against same-sex couples based on
marital status or the definition of family. Their review found more than 425 provisions that dispararely rreat
or unambiguously discriminate against same-sex couples, who are unable to maery or classify their parener as a
member of their immediate family under current Maryland law. Researchers conducted searches for various
words or word scems (“spouse,” “husband,” “wife,” “mart!,” “relative,” erc.), selected to generate che rext of
Maryland statures involving marital or family status in several electronic databases containing the Marytand
Code. We reviewed the coflection of statures and eliminated those laws that included one or more of our seacch
terms but chat were not relevant o our inquiry. As a cesulr, the collection of laws herein reflect those stare
statutes thar provide some sort of social and fimancial protections, benefits, tights or obligations based solely on

marical status or familial relationship.
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. INTRODUCTION

From time to thue, America comes o a crossroads. With
confision and comtroversy, its hard fn spor thar moment.
Wi nesd cool heads, warim beares, and America cove prin-
ciples to ceanse away the distracrions,.. We are now at such
o crossroads over same-sex vouples’ freedom o marry {r is
sime to say forthrightly that the goversmenss exclusion of
our gay and leshian brothers and sisters from civil marvizge
officiatly degvades them and their families....

— U.S. Representative John Lewis. 2 Democraric law-
maker from Georgia, who worked closely wich Dr.
Martin Luther King and was one of the original
speakers ar the 1963 March on Washington.

Civil marriage for same-sex couples is & macter of equal protec-
tion and equal rights under the law. No domestic partnership,
civil union or privace agreement can duplicate the legal starus
and salurary benefit of marriage. Same-sex couples secking the
ability to marry legally seck to achieve the stability, equity and
peace of mind that so many other families rake for granted. For
example, hererasexual couples take for granted the right to visic
a spouse in the hospital: make medical decisions for a spouse;
take family and medical leave to care for a sick spouse; file joint
tax reeurns; and inherir property and receive Social Securiry ben-
efits in the event of a spouse’s death. [n Maryland, a martiage
license from the Clerk of the County Courr unlocks to door to
over 400 state-level and more than a thousand federal rights and
responsibilities that enable a couple to care for each other and
their Family properly. The legal movement for marriage equali-
tv is the quest for this license and all that ic brings wich ir.

Before one can really make sense of the issue of marriage for
same-sex couples, its imporeant to distinguish the stare creaced
institution of marriage and religious marriage performed in
churches and other places of worship. Civil marriage is. in
essence, @ state-recognized contract among two people and che
stace of Maryland. There is no religious requirement for obtain-
ing a marriage license and. in facr, approximarely 40% of mar-
riage licenses obtained by couples in Maryland are signed by
judges or clerks of the court -- nor clergy.

Moreover. this legal contract has no bearing on the decision
of religious denominarions to bless, or not bless. the relacion-
ships of same-sex couples. Many people incorrectly believe that
places of worship will be forced o marry same-sex couples if
civil marriage becomes a legal option. This is simply nor crue.

Churches and clergy bave determined and always will derer-

mine {or themselves whether o pecform or recognize a mar-

- tiage based on the renancs of their faith.

This reporr ateemps to provide a comprehensive list of pro-
tections, rights. obligations and benefits that are dented to
same-sex couples and cheir families in Maryland. Our research
found more than 425 Marvland state satures that urilize mari-
tal starus or familial relationship as a basis for granting a right,
privilege or restricrion and as a resule disparately impact same-
sex couples. whe are unable to marry legally. The consequences
of being excluded from these protections disadvanrage same-sex
couples and their families in virtually every aspect of daily life,
from purchasing car insurance to providing legal and econom-
ic security for their families in the 2vent of illness or death.

Part Il of this report provides a brief background on the
interplay berween stare and Federal laws where marriage is con-
cerned. Parr I highlighrs selected statutes that most severely
disadvantage same-sex couples living in Maryland and illus-
vages the real world effect these laws have on che lives of
Maryland citizens. Lastly. Part IV provides a compilation of the
hundreds of state statares ¢hat ucilize marital starus or familial
relacionship as a basis tor granting a right, privilege or reseric-
tion and as  result dispararely impact same-sex couples, who

are unable to marry legalty.
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il. INTERPLAY BETWEEN FEDERAL AND STATE LAWS

Marriage in the Unired States is 2 bright line thar determines an
individual's access to many social and financial protections.
benefits, rights and obligations under both federal and state
law. Such social and financial benefizs are provided for under
the eivil laws of the United Scates and have no relationship o
the pracrice of religion. The U.S. Government Accouncability
Office (GAO)} has identified 1,138 starutory provisions in
which marital status is a factor for determining or receiving
such benefics, rights or privileges under federal law*
Historically, the federal government has based its recagni-
tion of marriage on stare laws. A couple married under state
law s auromacically qualified to receive all of the benefits pro-
vided, not only under srate faw, bur under federal law as well.
However, in September 1996 che Defense of Marriapge Act
(DOMA) was enacted. The passage of the federat DOMA
statuce was a reaction to the fledgling movement for marriage
equality for same-sex couples and a number of favorable coure
rulings, most notably in Hawait and Alaska. DOMA defines
“marriage” as “a legal union berween one man and one woman
as husband and wife” and defines “spouse” as refeering “only ro
2 person of the opposite sex who is a husband or 2 wife.”
DOMA requires that irs definitions apply “[ijn determining
the meaning of any Act of Congress, or of any ruling, regula-
tion, or interpretation of the various adminiscrative agencies of
the United States.” 1 U.S.C. § 7. As a resule. the federal gov-
ernment grants ho protections or benefits to same-sex couples
who are permited e be legally married under stare law.
Moreover, DOMA explicitly purports to permit each stage
recognize or deny any marriage or “marriage-like relationship”
berween persons of the same sex which has been recognized in
another state. Therefore, while couples in Massachuserrs (the
only state that, 2s of publication, grants marriage licenses to
same-sex couples) may currently avail chemselves of the rights
and privileges associated with macriage under Massachuserts
state law. the Federal government refuses to recognize their

marriages under Federal law.
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ill. SELECTED STATUTES AND THE EFFECT OF MARRIAGE INEQUALITY

ON MARYLANDERS

Under current Maryland law. same-sex couples are prohibited
from entering into civil marriages. A 1973 Maryland law
declares thar “only marriage berween a man and woman is
valid in thie} Stace.” MD Code. Family Law § 2-201. Qur
eesearch found more than 425 Maryvland stacuces char rely on
the definition of “marriage” or a legally recognized family rela-
tionship to determine who is to receive carrain benefits, pro-
tecrions. assumptions of law or rights and obligarions accessi-
ble ro married couples and their immediate family under the
Maryland Code.

A marriage license provides protections that are crucial for

families, including:

* Abilicy to extend healch insurance benefics to a spouse

* Righe to hospital visitation with and to make medical deci-
stons for an incapacitated spouse

* Added protecrion for children

* Ability to inherit property withour incurring rax penalties

* Ability to name your spouse as primary beneficiary of life
insurance withour him/her incurring mx penalties

* Righe to make burial decisions

* Righr to sue for wrongful death

* Right ro file joint income taxes

* Murual responsibilicy for debs _

* Access to family courts for disselution of relatfionships.

Every day the vast majority of Maryland residents and Americans
in general, cake many of these protectons for granced.

Maryland law typically includes the following individuals
in its definitions of “immediate family:" 1} a spouse; 2) a child;
3} a sibling: 4) a parent; 3) a grandparent; 6) a grandchild; or
7) any adopted relative. Stll, many Maryland families are noc
included within this definition and as a result they are exclud-
ed from some of the most basic procecrions provided under
state law. A same-sex couple raising two children -- no maerer
how long they have been rogether -- are virtual strangers in the
eyes of the staze. Their children have two parents with no
legalized relationship to one another, and, consequently. they
face numerous challenges in ensuring chat their family and
children are recognized and proteceed under stare law.

The following collection of Maryland statures illuscrace
some of the most vital protections provided to married couples
and their families under staee law -~ viral protections thar are
unavailable ro similacly situated same-sex couples and their
families because same-sex couples are prevented from marrying

their chosen Tife partner. This inequality of access co fegal pro-
cections atfects same-sex couples and cheir families in the gay,
lesbian, transgender, and bisexual community avery day in very

concreie wavs,

Like many, Russell (“Rusty”) came ro live and work
in Maryland as an aduir, leaving his parents and
extended family thousands of miles away. Two years
after he and his partner, Bryan, moved to Baltimore,
Rusty was diagnosed with a hearr condirion that
required hospiralization. Upon admittance, Rusty
asked thar Bryan be included in discussions regarding
his condition, trearment and prognosis.  Ruscy
informed the staff of the hospital that, as his partner,
Bryan knew him better than any other person, his
tull medical history, his religious beliefs and his wish-
es should his condition rake a turn for the worst. Yeu
the medical facility where Rusry was rreated refused
to honor his request, informing him that “parcners
are not family,” As Rusty was being prepped for
treatment that could possibly cause him to go into
cardiac arrest, he was rold thar the one person: he.
truszed the most could noc participate in the decision
making process or advocate on his behalf should
something go wrong.

Had the couple been married, no challenge would have
been raised by the medical facility and Bryan's right to
parficipate in the decisions made about Rusty's freatment
would have been protected by law.

ACCESS TO HEALTH CARE
{HEALTH, LIFE, DISABILITY INSURANCE)

HEALTH CARE ADVOCATE
A spouse is automatically entided o act a5 2 surrogare regard-
ing healrh care decisions necessary for an incapacirared spouse.

MD Code, Health-General § 5-605.
A partner in o same-sex relationship does not autematically have

this right. Same-sex couples must execuie o legal document
called & Health Care Power of Afiorney (ie, Medical

R nY
A=
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OF A

Authorization or Advonce Medical Directive) in favor of their
partner in order io grant them the authority to make medical
decisions on the othier’s behalf in the event of incapacity. In the
event of an emergency, some-sex couples ore often faced with a
horrifying reality when hospifals refuse fo honor such documenits
or refuse to impart vital information fo the patient's same-sex
pariner until such documents ean be produced. Once married,
a spouse is presumed o be the lagical decision maker in the
event of the other’s incapacity, yet hospitals never require mar-
ried couples to present o marriage certificate fo prove fherr relo-
tionship to each other.

Bill had co live through his worst nightmare when his
partner Robere became critically ill while the couple was
traveling, Robert was admitted to a shock erauma facil-
ity in Baleimere. Bill waited for information and access
to Roberr for hours bur was never called tip from the
waiting area. His requests for information were repear-
edly ignored by hospial staff as he was told thar 'part-
nees’ weré not aflowed in the shock trauma unir. Bill
and- Robere had exccuted medical powers of atsorney
and Bill asked to speak to a hospital supervisor so thar
he might explain his situation, bur no supervisor ever
:Lsp(mded Hours later, Robert's sister arrived and was
immediately taken to Robert's side. She demanded thar
Bill be brought to Robert, but by the time the two were
finally ceunited, Robert had been placed on life support
in contradicrion of his final wishes and had lapsed into
2 coma from which he never recovered.

If Bill and Robert had been married, Robert would not
have undergone unwanted life extending procedures and
he would not have died alone. Moreover, had they been
heterosexual ond married, Bill would nof have been
required fo present a marriage cerlificate to hospital oﬁ‘;
cials ko prove his re!ahansh;p fo Robert. '

INSURANCE COVERAGE AND BENEFITS

Spouses are entitled o receive the following benefits:

* A spouse is permitted to secure life or healeh insurance on
the other spouse. MD Code, Insurance § 12-202.

* Health insurance providers are required o permic open
enrofiment of an involuntarily terminated spouse who has
lost individual coverage. MD Code, Insurance § 15-411.

* A group life insurance policy is required to cover a spouse
and dependent children. MD Cede, Insurance $ 17-209.

Same-sex couples are not afforded these same benefits and pro-
tections. A company offering group health or life insurance to
its employess is nof required to exfend those benefits to include
its employee’s sume-sex pariner, nor the couple’s children, if the
children are nof biclogically related to the employee or ihe
employee has not formally adopted the child.

Takia and fo have been in a commirtred relationship
for over 4 years and have two children, an eleven year
old daughter and a six year old son bom to Takia.
Takia works part-time as an administrarive assistant
while her partner Jo is a Balrimore City bus driver
employed by the Maryland Transit Authority.
Neither Takia or her children have health insurance.
As an employee of Maryland, Jo cannot enroll Takia
or the children in the state sponmsored plan and
Takia's part-time job does not offer healeh insurance
benefits. Takia and Jo's son has asthma and the cou-
ple is constantly scruggling to ensure their son's
proper medical care and treatment.

if married, this family would be covered under
Maryland's group health insurance plan and Jo's
family would have the health and financial protec-
tion offered to other Maryland State employees and
their famifies.

RIGHT TO ADVOCATE ON BEHALF OF SPOUSE

LEGAL ADVOCACY

A spouse may serve a5 the legal representarive of a victim of a
violent crime who dies or is disabled. MD Code. Criminal
Procedure § 11-105.

A poriner in a some-sex relationship does not have this right.

WRONGFUL DEATH CLAIMS

A husband or wife may bring un action for the death of their
spouse. If no husband or wile exiscs, a person relared ro the
deceased by blood or marriage may bring an acrion on
behalf of the decedenr. MDD Code, and Judicial
Proceedings § 3-904.

CGUIES

A same-sex pariner does not have stending to bring a wronghul
death action on behalf of their deceased pariner



i

INVESTIGATIONS ' INHERITANCE TAX

A spouse hay the right to initiate an investigation against the A spouse is exempr from inheritance tax on benefies plans or

police for brumalicy. MD Code, Public Safery § 3-104{c). real property passed on by the decedens MD Code. Tax
Cieneral § 7-203.

A partner in.a same-sex relafionship does not have this right.

INHERITANCE AND RELATED ISSUES

LAWS PROTECTING INHERITANCE RIGHTS
OF SURVIVING SPOUSES.

Where a decedent spouse dies without leaving 2 will, the surviv-

ing spouse auromancally:

Inheries the estate, subject to the rights of the decedent’s
children or, if no children, the decedene’s parents. MD
Code, Esvates and Intereses $ 3-102.

Is entitled w a family allowance of $3,000, which is exempt
from and has priority over all claims against the estare. MD
Code, Estates and Interests § 3-201.,

Has the righe to ¢lecr ro take a one-third share of the net
eseare if there is a surviving child, or a one-half share of rhe
ner estare if there is no surviving child. MD Code, Estares

and Intereses § 3-203.

Intestote statufes are not applicable o the surviving same-sex pariner
Heterosexual married spouses cutomatically inherit fom the estate of
o decsased spouse, while the estate of the deceased pariner in a
same-sex relakionship reverts to his parents, if alive, or siblings.

John and his parener, ]-irh, had been together for 13 years
when Jim died suddenly in 2003 ar the age of 33. The
home John and Jim shared in Hagerstown was in Jim's

" name and although Fim had executed a will naming John

the sole beneficiary of his estate, the will was found to be
technically defective. As a result, Jim’s estare defaulted 1o
the laws of intestate succession allowing Jim's family of
origin to inherit the home that he and John had shared
and in which Jim had wanted him to remain.

Hod Jim and John been married, John would have inher-
ted his partners’ residence, even without o valid will exe-
cuted by Jim.

A same-sex pariner does not qualify for this exemption.

Donna and Patty were partners for six vears when Donna
was diagnosed with ovarian cancer. When Donna died ar
the age of 49, Parry was refused bereavement leave by the
State because Donna was not her spouse. Donnas will left
Party the house they had shared; however, because same-sex
partners are not entitled o the same exemptions from
inberitance taxes for bequests of property to a spouse, the
Stare assessed $19.000 of inheritance rax against the value
of the properey left to Party. To pay che rax, Patry was forced
to refinance the mortgage in order to continue 1o five in the
home she had shared with Donna for over six years.

¥ Donna and Patty had been married, Patly would have been
entitled by law to bereavement leave and exempt from inher-
itance tax assessed on the property left fo her by Donna.

SURVIVING SPOUSE’S RIGHT TO REMAINS AND

DECISION ON FUNERAL ARRANGEMENTS

A surviving spouse awromatically has the right to:

* Arrange for the final disposition of the body of the dece
dene, including cremation, in the absence of written instruc-
tions. MD Code. Health-General § 3-309.

* Consent to the postmortem examination of the decedent.
MDD Code, Health-General § 5-301.

+ Make an anatomical gift or donaton of ali or part of the
decedents body unless the person has knowledge thar con-
trary directions have been given by the decedent. MD Code,
Estates and Interests § 4-503: Health-General § 19-301.

Same-sex pariners possess none of these rights under siofe krv:. A same-
sex couple must execute legal documents granfing their portner primary
authority to defermine the disposition of their body and to make funer-
al arrangements in the event of one or the ofher’s death. Without o
validly executed document, neither is presumed fo have the authority
under Maryland low to make funeral arrangements for the ofhert

o)
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Deanne and Kristina were a couple for over ten years
when Kristina died unexpectedly from a heart condition.
Deanne and Kristina had not executed legal documents
granting one another primary authority to determine the
disposition of each other’s body should either of them pass
away. Consequenty, after Kristina's sudden death, her
immediate family seized control over the funeral arrange-
ments and the disposition of Kristinas body and refused o
allow Deanne to participate in the plans for Kristina's
funeral. Over the course of their ten years together, Kristina
had been the breadwinner of the family and although berh
contribured to household finances in proportion to their
respective incomes, including payments on the mortgage,
the house they shared was in Kristina's name. As a result,
the house passed through the laws of intestate succession to
Kiristina's parents who later evicred Deanne from the home
she had shared with her partner for a decade.

Had Deanne and Kristing been permitied fo marry, Deanne
wauld not have suffered the indignity of having her deci-
sions with respect fo Kristina's. funeral usurped by Kristina’s
other family members. If the couple had been married
Deanne would net have lost her home but would have inher-
ited the property under the laws of intestate succession.

RIGHT TO RECOVER
A surviving spouse may sue on behalf of the deceased spouse
for:

* Debts or rights accrued to the deceased spouse. MD Code,
Family § 4-202.

* Pamages against an individual convicred of willfully discrib-
uting a controlled dangerous substance thar caused the
death of a spouse. MD Code, Courts and Judicial

Proceedings $§ 3-1603.

Some-sex pariners are not enfiled to these protections.

ENSURANCE COVERAGE FOR SURVIVING SPOUSE
Spouses are enritled ro the following insurance benefirs:
* Health insurance providers are required to continue cover-
age for surviving spouses. MDD Code, Insurance § 15-407.
* Proceeds of a life insurance policy are exempt from the
claims of creditors. MD Code. Insurance § 16-111.
Same-sex couples are not enfiled to these benefits. In the case of
health insurance coverage, continuing insurance coverage provides
an added level of securify and long-term protecion for a heferosex-

val couple and their family. Likewise, with regord to the requirement ©
that employer sponsored group policies be exiended o include
spouses and children. A similarly siuated some-sex couple can rely
on no such safety nets regarding insurance coverage for their part-

ners or children.

LAWS PROTECTING CHILDREN

BIRTH OF CHILDREN

A child bora or conceived narurally os through arrificial insem-

ination during a marriage is presumed to be:

» The legirimare child of both spouses. MDD Code, Estares
and Intereses § 1-206.

* An heir should his or her parents die intestate. MD Code,

Estates and Interests § 1-206.

Take the following hypothetical couples. If Rebin and Kim decide
fo have a child together and Robin gives birth lo the baby through
artificial insemination, Kim will have no legol refationship fo the
child unless Kim is able o petition the court successfully for a sec-
and-parent adoption. On the other hand, Tom, married to Sally,
is presumed to be a parent of any child born within the bonds of
his marriage, even if the child was conceived through donor
insemination with the sperm of an unknown donor. Tom has no
biological relationship to the child, yet under Maryland law, he is
still presumed the child's natural parent. Similarly, a child born to
Sally during the course of her marriage to Tom is automatically an
heir to Tom's estate and is automatically eligible fo receive Sociol
Security benefits from Tom as his child. I Kim were to die prior
to adopting Robin's biological child, or without leaving a will
naming the child as o beneficiary of her estate, the child born to
Kim and Robin would not inherit from Kim.

Jenn and Jennifer had a eivil union cetemony in
Verment in September of 2000, after which they
recurned to Maryland and began planning to havé a fam-
ily. Jenn became pregnant with their first child via
donor inseminarion and gave birth to 2 baby girl. At che
hospital, Jenaifer's request to add her name o the baby’s
biceh certificate as the legal second parent was denied.
The couple was reguired to initiate a second-parent
adoption process because they were not legally married
in Maryland, nor was their out-of-stare civil union rec-
ognized. The adoption process cost the couple over
$3000 dollars in legal fees and involved a lengthy home
study conduceed by the department of social servicss in




order 1o adopr a child planned for and conceived within
the bonds of their relationship.

Had Jenn and Jennifer been permitied to marry, the law
would have provided immediate recognition of parentage
for their child born within the bonds of their marriage
regardless of how the child wos conceived.

OBLIGATION TO PROVIDE EINANCIAL SUPPORT
Each parent has an equal duty to provide for a child’s suppors,
care, nurturing, and general welfare. MD Code, Family § 3-203.

There is no such statutory obligation placed on a sume-sex couple.,
Same-sex partners have no sfatufory legal duty to support each
other’s birth or adopted children without a second-parent adop-
tion. In the case of married couples, a legal duly of care and sup-
port is automatically created, without the courts invelvement, io
any children born during the marriage.

ADOPTION

Courts often waive certain requirements, such as adoprion
counseling, written consent, medical histories, and accounting
teports, for adoprion of a child by the spouse or relative of the
natural parenc. MD Code, Famity Law § 5-321.C

A same-sex partner is nof entitled to waiver of adoption require-

ments under the above stafute,

CHILD SUPPORT

[n @ divorce proceeding, the judge may order the non-custodi-
al parent to pay child suppoet w the custodial parent including
placing the child on the non-custodial parent’s healch insurance
plan. MD Code, Family § 12-101.

A same-sex pariner, who has not legally adopted the birth or
adopted children of their pariner, is under no statutory legal obli-
gation io provide child support in the event the couple separate P

FAMILY HOME

The court may excrcise its power to ensure thar children

can continue o {ive in the environment and communicy

thav are familiar to them in the evenc that their parenrs
divorce. The courr may provide for the coatinued occupan-
cy of the family home and the possession and use of person-
al property {e.u.. family cari by che custodial parent. MD

Code § 8-206.

The child of a same-sex couple may not racaive such protection
where the non-cusfodial parent solely owns the primary family

residence.

LAWS PROTECTING THE MARITAL
RELATIONSHIP

DUTY OF SUPPORT _
A spouse has a dury co support his or her spouse. MD Code,

Family § 10- 201,
This obligation does not apply to same-sex couples.

TRANSFER OF PROPERTY

Newly married couples may freely cransfer joine ownership
in properry ro their spouse withour having to pay transfer
ar recordarion rax. MD Code, Tax. Property §§ 12-103;
13-403.

Same-sex couples are required to pay recordation and trans-
fer tax on real or personal property when they transfer an
ownership inferest in such properfy to their partner. Even
though this may be the hame that they share, the two individ-
vals are treated as strongers undergoing o financial fransac-
fion rather than family.

Linda and Harriee had lived together for a number of
years when they decided to add Linda's name 1o the deed

of the home they shared. The couple was required .to -
pay $323 w have the home 2ppraised and $3,870 in

eransfer and recordation taxes in order w transfer joint

awnership of the property to Linda.

If the couple had been married, there would have been no
costs associated with the fransfer.




JUDICIAL PROCEEDING
in a judicial proceeding, spouses are granted the following righrs:
* Married individuals may not be compelled to testify against
their spouse and are not considered comperent tw disclose

confidential communications that cccurred berween the

spouses during the marriage.  MD Code, Courts and
Judicial Proceedings § 9-105.

* A spouse cannot be compelled to cestify against a defendant
spouse as an adverse witness unless the charge involves child
abuse or assault in any degree in which the spouse is a vic-
tim. MD Code, Courts and Judicial Proceedings § 9-106.

This judicial privilege is intended to protect the intimate bond
between married couples. Partners in o same-sex relationship,
however, may nof rely on the judicial privilege and if involved
in a civil or criminal proceeding, they could be compelled to dis-
close confidential communications or give testimony adverse to
the other.

JUDGMENTS AGAINST SPOUSE

A non-debror spouse receives the following creditor protection:

* A garnishment against property held jointly by husband and
wife in a bank, trust company, credic union, savings bank,
or savings and loan association or any of their afftliates or
subsidiaries is ot valid unless both owners of the property
are judgment debtors. . MD Code, Courts and Judicial
Proceedings § 11-603.

¢ The non-debtor spouse may sell or transfer real or personal
propeity owned with the dr:btbr-spousc thart is the subject of
a judgment against the debror-spouse. MD Code. Family
Law § 4-206.

* A creditor may not arzach the joint property of the debror
spouse based solely on the marriage. MD Code, Family
Law § 4-206.°

These protections against creditors do not extend fo same-sex
couples who own property jointly.

SOCIAL SERVICES FOR SPOUSES AND FAMILIES

The Secrerary of Healch establishes programs for lower income
families thar assist spouses and children in difficulr emocional
and financial times.

* Services are provided to help families cope with catastrophe.
poverty, homelessness, illness, death, deserrion, or abandon-
ment. MD Code, Family § 4-402(a)-(b).

* Services consist of counseling, health care referrals, and
instruction in household managemenr and budgering. MD
Code, Family § 4-402(a) and (b).

* Services are automarically granted w eligible spouses regard-
fess of whether they are currently living togerher,. MD

Code. Family § 4-401(11.

Same-sex couples are not enfitled to these benefits because the
Maryland Code defines family as a spouse and the individual’s
children. MD Code, Family § 15-201{c}.

LAW PROTECTING SPOUSES IN
THE EVENT OF DIVORCE

MARITAL PROPERTY

In a divoree proceeding. a judge may:

* Determine whar property constitutes mariral property 1o be
considered when making an award to one spouse or the
other. MDD Code, Family § 3-203.

* Award use and possession of the family home and use of
personal properry for the benefir of the children of a mar-
riage tegardless of how the property is dded. MD Code,
Family Law § 8-208.

Married couples may avail themselves of court procedures avail-
able io determine the division of property pursuant fo well-estab-
lished rules of family faw. A some-sex couple seeking the court's
assistance upon separation is subject to established contract lawe
in the determination of how to divide their joint property. Coniract
low does not take info consideration the intimate refationship

between the parties.

ALIMONY

In an action for annulment or limited or absolure divorce, a

judge may award alimony ro either party for:

* A fixed or indefinite period of dme. MD Code, Family Law
§ 11-106.

* Reasonable expenses including arcorneys fees. MD Code.
Family Law $ 11-110.

These rehabilitative awards are not available o same-sex couples.

INSURANCE COVERAGE

Insurance providers are required to continue coverage for
divorced spouses and dependent children for limired rime peri-
od. MD Code. Insurance § {5-408.

A some-sex parfner covered under domestic parinership benefits
is not entifled to continuing coverage if the couple separates.

Apx. 12



RETIREMENT & PENSION PLANS

In the event of divorce, one spouse may be awarded an owner-
ship intersst in the pension, retirement, profic sharing, or
deferred compensarion plans that accumulared while the cou-
ple was married. MD Code, Family Law § 8-203.

A same-sex couple has ro legal right fo any monies accumulated
in the retirement or pension plen of their partner, regardless of the
length of the relationship. If divorced after 25 years of marriage,
o spouse would have the right to receive one-half of that portion
of the ofher spouse’s retirement benefiis accumulated during the
course of their marriage, If separated after 25 years, neither
same-sex partner would have a right to @ porfion of the other’s
retirement benefits.

DIVORCE AFTER WILL EXECUTED.

When a person divorces the decedent (before death):

* Thac person is no longer a surviving spouse for probare or
intestate purposes. MD Code, Estates and Interests § 1-202.

* All provisiens in the will refaring ro the spouse are revoked

unless otherwise provided by a will or decree. MD Code,
Estates and Farereses § 4-105.

* The divorce decree severs joint tenancies with rights of sur-
vivorship and automatically converts such interesis o ten-
ancies in commoaon. MD Code, Estares & Trusts, § 1-102.

These automatic provisions do not apply fo same-sex couples.
Intestacy laws anticipate changes in fomily structure for estate
planning purposes in the case of divorce, so that if a married cou-
ple divorce ofter executing wifls in each other's favor or buying
property fogether with rights of survivorship, the siatutes direct the
probate court fo convert aufomatically joint ownership of properfy
to individual ownership to reflect the divorce. Same-sex couples
are nof profected by this provision. A same-sex couple who own
joint property and execute wills in favor of one another must incur
the legal expense of amending their wills and modifying the deed
to any jointly held property, in the event they choose fo separate.

Apx. 13
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IV. REVIEW OF MARRIAGE INEQUALITY IN THE MARYLAND CODE

The previous section highlights those sections of the Maryland
Code that most egregiously discriminare against same-sex cou-
ples by denying them access to the legal institution of marsriage.
The following list represents a comprehensive review of the
remaining Maryland Code tides and highlights those sections
thar alko have a discriminarory or dispasate impact either
because they use marital status as 2 factor or rely on the defini-
tions of marriage, family. relative, erc.. 1o bestow a protection,
benefic, or right under the taw. In che Maryland Code. 1 same-
sex partner ts not recognized as either a “spouse,” “relative,” or
an “immediate family member” and therefore cannot benefit

from rhese starutory protections.

CODE SECTIONS REFERRING TO “MARRIAGE,”
“SPOUSE,” OR “RELATIVE”

AGRICULTURE

2-603 Loan process. Describes the eligibility of spouses ro
file joinddy For disaster ald. Spouses may be granted
joint and several eligibility for the Farmer Disaster
Loan Program. A same-sex couple is not eligible to
file jointly for disasier aid.

BUSINES5S OCCUPATIONS & PROFESSIONS

10-605.1 Legal restrictions to protect relatives. Lawyers
prohibited from soliciting personal injury or
wrongful death clients who are relatives to the
injured party until thircy days have passed since the
accidenr or disaster. Same-sex partners are nof con-
sidered refatives.

Legal restrictions to protect related individuals.
Peohibirions on lawyer communications and adver-

10-605.2

tisemenrs to potential personal injury and wrongful
earh clients related to the injured parry. Seme-sex
pariners are not considered related.

Real Esrate license after death. Upon a real estate
broker’s death, family members may carry on the
business for six months and may also qualify for the
license irself. Some-sex partners are nof considered

17-319

fFamily members.

Claims against guaranty fund. A spouse of a licens-
e2 may not make a claim against the gurranry fund.

Apx.

This profection fo the fund does not apply to same-sex
couples,
17-410  Payments by guaranty fund. Claimant must
prove that he/she is not the spouse of the hicensee.
This fund profection does not extend lo same-sex cou-

ples.

Real estate business limitations. Not meore than
509 of the inreresz in a real estate business may be
held by associate brokers or salespersons, unless
these individuals are a spouse, parent, child, sibling,
stepparent, stepchild, or seepsibling. This exception
is nof app.’r‘cubfe fo same-sex pariners.

17-511

BUSINESS REGULATIONS

5-603 Restrictions on business interests. A trustee of a
cemetery may not use any reust funds o either pur-
chase an interest in any conatract or ageeement to
which his spouse is a party; or make any loan or
direct or indirect investment to his spouse or to any
entiry or business owned or under the control of his
spouse. Same-sex partners are not considerad spous
es.

7-305 Application for collection agency license. A collec-

tion agency license may be denied if the applicant’s

spouse has had a license revoked or is responsible

for the revocation of a license. Same-sex poriners

are not considered spouses.

Claims restrictions. A, claim against the Home

Improvement Guaranty Fund based on the ace or

omission of a particular conteactor mav nor be
made by a spouse or immediare relative of the con-
tractor, or by an immediate relative of an employes,
officer, or parener of the contractor. Same-sex pori-
ners are not considered spouses or immediate rela-

fives.

“Beneficial ownership” defined. A reladve who is
living in the home may be considered a beneficial
owner. A same-sex partner is not considered a rela-

11-301

frve.
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17-308

Remainder of license term upon death. [f 2 gener-
al business licensee dies, the surviving spouse or

personal represeniative may do business under the
license for the rest of the term of the license. A
saome-sex pariner, nof named personal representa-
tive, is not profecied under this statute.

Organizational insignia limitarions. Spousal rights
o wear the insignia of fraternal and patriodc organ-
izations. Some-sex parfners are not considered

spouses.

COMMERCIAL LAW

9-102,
9-602

9-615

9-626

Secured transaction disposition calculatioas. Srares
thar, for the purposes of secured transactions. the
surplus or deficiency following a disposition is cal-
culated based on the amount of procesds that
would have been realized ia a disposition comply-
ing with this part to a person related o the secured
party, which includes a spouse and any other rela-
tive by bload or marriage, if the rransferce in the
disposition is a person refared to the secured party.
Same-sex pariners are not considered spouses or rel-

atives.

Disposition caleulations, States tha, for the pur-
pose of securéd transacdons, the surplus or defi-
ciency following a disposition is calculated based on
the amount of proceeds that would ‘have been real-
ized in a disposition complying with this parr o a
person relazed to the secured parr, which includes a
spouse and any other relative by blood or marriage,
if the transteree in the disposition is 2 person relat-
ed to the secured parcy. Same-sex partners are not
considered spouses or relatives.

Disposition calculations. States that in an action
arising from a rransaction in which the amount of
a deficiency or surplus is in issue, if a deficiency or
surplus is calculated under 9-G15, the debror or
obligor has the burden of establishing that the
amounr of proceeds of the dispesition s signifi-
cantly below the range of prices thar a complying
disposition to a person other than a person refated
to the secured party, which includes a spouse or
any other relarive by blood or mardage, would
have broughc. Same-sex pariners are notf considered

spouses or relafives.

16-601

19-4A-01

Definition of discrimination. Refusal ro extend
credic o someone based on marital status or fo
refuse to consider the circumstances of the mar-
riage. such as joint income, alimony or child sup-
port is discrimination. Some-sex couples are not
afforded protection under this statute and mary be dis-
criminaied egainst based on o credifor’s refusal to

consider the couples’ joinf income.

Pterequisites. For the purposes of debr collection,
a married person may asstgn wages if his or her
spouse executes and acknowledges the assignmens.
This privilege and profection is not afforded fo o
same-sex cauple.

Haspital’s lien. This provision authorizes a hospital’s
lien on 50% of the recovery a patient or his/her heirs
collects tor an injury claim when the partenr is
injured in an accident nor covered by the Maryland
Workers' Compensation Act. A same sex pariner has
no standing to bring an action for the injury of his/her

‘parfrer; thus hospitols do not have similar recourse o

recover oulstanding debt from same-sex couples.

Transfer of dealer’s business, requirements. This
provision defines “family member” for the purpos:
es of che subseciion. A some-sex partner is not
included in the definition of “family member.”

CORRECTIONAL SERVICES

3-305

3-804

Leave for inmates. Inmares may be granced leave ro
make a family visic. A same-sex partner is not con-

sidered family.

Same-disposition of earnings. Inmates employed
in a wock-release plan must surrender earnings
except any amount thar he or she is legally obligac-
ed o pay to support his or her dependents. A
same-sex partner or a child who has not been legal-
Iy adopted by the inmate is not eligible fo receive sup-
porf payments under the family law statutes.

Worle-release pragram privileges. Under the
extended work-release program, an inmarte who is
senrenced for deserdon or nonsupport of a spouse,
child, or destitute parenc may be granted the privi-
lege of leaving actual confinement. Same-sex part-
ners are not considered spouses. -



3-808

3-909

9-601

9-604

1-711

11-716

“
Iy

Compassiopate leave. [nmates may be gran.r:d
eave to visit a member of his or her immediate fam-
ily who is seriously ill or to attend the funeral of a
member of his or her immediare family. A some-
sex pariner is not considerad immediate family under
this provision.

Family leave. The Commissioner may granr an
inmare feave to visit an immediate family member.
A some-sex partner is not considered immediate fam-
ily under of this statute.

Disposition of body. The body of an executed
inmare will be rerurned ro a relative, at che relative’s
cost. A same-sex pariner is nof a relative under the
statute. .

Pregnant inmates. The division of correction may
order the facher or relative to rake custody of the
child born to an inmate. A same-sex poriner is not
considered a relative nor presumed fo be the child’s
porent and would not get custody of a child born fo
an imprisaned porfrer.

Payment of burial and funeral expenses of indi-
gent inmates. An indigent inmare who dies in the
custody of the stare will be eligible for this benefic if
the family is known or registered with the
Department of Human Resources. A same-sex
pariner is not considered famify and may nof register
on behalf of his indigent pariner.

Docchester. An inmate may be granted compas-

. sionate leave to visit a seriously ill member of the

inmate’s immediate family or attend the funeral of
an immediate family member. A same-sex partner
is not included as a member of an inmale’s immedi-
ate family.

Kent County. An inmate may be granted compas-
sionate leave to visit a seriously ill member of the
inmate’s immediate family or zrrend che funeral of
an immediate family member. A same-sex parfner
is not included as a member of an inmate’s immedi-
ate famify.

Wicomico. County. An inmate may be granied

compassionate leave to visie 2 sertously il member

Apx. 16

of the inmares immediate family or arrend the

funeral of an immediace family member. A same-
sex pariner is not included as a member of an

inrmate’s immediate family.

CORPORATIONS & ASSOCIATIONS

3-601 Extraordinary actions. An associare is defined as a
relative or spouse of a director or officer of the cor-
poration. A same-sex pariner is considered neither
a relafive nor o spouse of o direcior or officer of the
corporation.

5-6B-08  First right of purchase. Transfers o a spouss oc
child are exempr from the locality’s righe of fiest
refusal. A some-sex partner does nof receive this

exemption.

5-622 Electric Cooperatives/Board of Dirccrors. [f a hus-
band and wife hold joint membership in a cooper-
ative, chen one or the other, but wot both may be
dlected direcrors.  This profection for a board of
directors does not extend o same-sex couples.

COURTS & JUDICIAL PROCEEDINGS

1-705 Judge’s salary restrictions. Supplementation of a
judge’s salary is prohibired. including any payment
from a political subdivision to the surviving spouse
of the judge. Same-sex partners are not considered
spouses,

2-309 County Sheriff’s surviving spouse pension. The
Calverr County Commission may provide a pen-
sion 1o be paid to the surviving spouse of a county
sheriff. Same-sex pariners are not considered spous-

es.

3-502 Maintenance of action, woman. A husband may
maintain an action of slander against any
person for words spoken falsely and maliciously
about his wife for her characrer or reputation for
chastizy before or during the marriage. A same-sex
pariner may not maintain a similar suit.

3-902 Wrongful death action. Primary beneficiaries
include spouses, parents of a child, and childeen of
the decedent. A same-sex pariner is not included as
a primary beneficiary and, therefore, could not sue
for the wrongful death of his or her pariner.




3-904

3-1603

7-406

8-202

9-103

9-106
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Wrongful death action benefits. A wrongful death
acrion shall be {or the benefit of the wife, hushand,

parent, and child of the deczased pérson, [f none of
these persons exist, an acrion shall be for the bene-
fir of any person related o rthe deceased person by
blood or marriage who was substandally dependent
upon the deceased person. Same-sex portners are
not considered husbands or wives, nor related by

marriage.

Standing to Bring Suit. A civil action for damages
for the deatk of an individual caused by the individ-
ual’s use of a controlled. dangerous substance may
be brought by a parenr. Iegal guardian, child,
spouse. or sibling of the individual. Seme-sex part-
ners do not have standing to bring suit on each oth-

ers behalf.

Right to sue in consideration of marriage. The
Statute of Frauds bestows the right ro sue on an
agreement made in consideration of the marriage, if
written evidence of it exists and is signed by the
allegedly breaching party. Some- sex pariners moy
nof maintain a similar action.

Copies of recards for former Armed Forces mem-
ber. A cletk of the court, under cerrain circum-
stances, is prohibited from charging 2n armed serv-
ices member, spouse, or child for copies of the mar-
riage license. Same-sex couples cannot avail thern-

- selves of this exempfion.

Juror Forms requesting spousal information. Juror
qualificarion form asks about the occupation of the
potential juror’s spouse. Some-sex partners are not
considered spouses, hence are overlooked under this
procedural safeguard.

Confidential marital communications; spouse’s

“testimony. Confidental communicacions berween

spouses are privileged information. Same-sex cou-
ples are not afforded this privilege and can be foreed
to disclose confidential communications.

Criminal defendant; spouse’s testimony. The
spouse of 2 person charged with a crime may nort be
compelled co testify as an adverse witness unless
charges involve child abuse or assault in any degree

11-168

11-603

in which the spouse is a victim. This marital privi-
leges is nof available fo o some-sex cougles, there-
fore, one partner can be compelled fo testify against
the other.

Personal injury action. Includes masical care in
the category of non-economic damages. Non-eco-
nomic damages include lass of consortium. loss
of consortium is only included as damages for mar-
ried couples; same-sex couples cannot recover for
loss of consortium.

Joint property. Creditors may not attach properry
held jointly by both spouses unless boch spouses are
debrors. Properfy owned joinily by a same-sex cou-
ple can be attached by a creditor of only one partner

CRIMINAL LAW

3-103

3-318

7-110

8-801

Exceptions. A family member will not be charged
with assisting another to commit or attempt suicide
unless the family member knowingly administers a
procedure or administers or dispenses a medication
to cause death. A same-sex pariner is nof considered
a “family member” under ihis provision.

Sexual crimes - Spousal defense. A person may
not be prosecuted for rape or certain sexual offens-
es against his/her spouse unless the spouses have
lived apart for a specified period of rime or fotce has
been used by the person in commirring the crime
and the acr is without consent of the spouse. The
spousal defense does not apply fo same-sex couples.

Kidnapping. Kidnapping does not include the acr
of a parent careving a minor of that parent in or
outside of the State. A parent who has not adopied
a parkner’s biological or adopted child is nof includ-
ed within the scope of this exception.

Theft / Defenses and presumprions. Ir is a
defense to the crime of thefr thar the property
involved was that of the defendant’s spouse unless
at the rime of the alleged theft they were living in
separate tesidences. This defense does not extend fo

same-sex couples.

Exploitation of vuine_mble adult prohibited. The

section cannot be construed to impose criminal liabil-
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10-117

"iry on a person: who at the request of the vulnerable

adult’s family made a good faith effort to assist the
vulrerable adult in the managemenr of ot transfer of
the vulnerable adules property. A same-sex pariner is
nof considered family under the siafute, therefors, fhis
defense is unavailable where such a request was made
by the some-sex pariner of o vulnerable adult

Furnishing for or allowing underage consump-
tion. A person wili not be prosecuted for furnish-
ing aleohol to a minor if the parties are members of
the same immediate family and the alcohol is fur-
nished and consumed in a private residence. This
defense is not available to a same-sex pariner who
has not adepted his/her pariners biological or
adopted children.

CRIMINAL PROCEDURE

3-123

6-106

Notification to victim. A family member or

suardian can act as 2 victim's represencacive and has

the right to receive norice from stare agencies
involved in the prosecution or confinement of a
person accused of committing a violear crime. A
same-sex pariner is not included in the definition of
“family member” and cannof presume fo act as
his/her pariner’s represeniative.

Transfer of crimimal cases to juvenile courr
Yicrint's representative may act on behalt of victims
concerning the transfer of defendants. 4 same-sex
pariner may nof serve as o vichim’s represenfative as
a partner is not included within the definition of “fam-
ily member” for the purposes of this provision.

Right of victim or victim's representative. A vic-
tim’s representative has a righe to receive notifica-
tion of hearings and rial. A some-sex pariner may
not automatically assume the role of victim’s represen-
tafive and may be denied the right to receive nofifica-
tion of hearings and trial involving his or her pariner

Victim’s and representative’s rights of notice and
attendance. Describes rights concerning vicrim rep-
resentartive, who may be a spouse or family member.
A some-sex pariner is not included within the defini-
fion of “famify member” for the purposes of this provi-
sion, therefore a same-sex paﬂher may not receive
netice of proceedings involving his/her pariner.

11-102

11-103

11-104

11-113

11-114

11-117
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Describes

Victim'’s right to attend proceedings.
rights concerning victim representative, who may
be a spouse or family member.  Such rights do not
extend fo same-sex partners who are excluded from
the definition of “spouse” and “family” under this fifle.

Application for leave to appeal denial of vicrim’s
rights. A spouse, surviving spouse, chitd, sibling,
parent, or legal guardian may file- an application
for leave to appeal t the Courr of Special Appeals

from an interfocatory or final order thar denies or

fails to consider various rights secured 1o the victim.
A same-sex pariner does not have standing to advo-
cate or bring such an appeal on behalf of his/her
pariner that was the victim of a violent crime.
Victim notification. Requires law enforcement
officers. district court commissioner, juvenile inrake
officer, and prosecuting atorney to supply pam-
phlet coacerning the victim's rights, court proce-
dures and services to the victim or victim’s represen-
eative, who may be a spouse or family member. A
same-sex pariner is nof included within the definition
of “family member” and may therefore be excluded
for purposes of this provision.

Notification of accused HIV testing. A victim or
victim's representative, who may be a spouse or
family member, may request testing and receive
nortficarion of the HIV status of a criminal defen-
dant upon a fnding of probable cause of convic-
tlon. A same-sex parfner may nof serve as a vichim'’s
representative as a partner is not included within the
definition of “family mernber” for the purposes of this
provision,

Disclosure of test results. Permits vietim's repre-
sentative, who may be a spouse or family member,
to disclose HIV rest results to another person 1w
protect the health and safety or seek compensation
for the victim. A some-sex pariner is not included
within the definition of “family member” for the pur-
poses of this provision and therefore cannot ack on
behalf of his/her victim partner.

Regulations. lnstructs the Depr. of Health and
Mentl Hygiene o adepr regulations to provide
counseling an HIV disease and zesting ro vicim or
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11-204

11-302

11-403

11-504

N

victim’s representative, who may be a spouse or
family member. A same-sex gartner is not included
within the definition of “family member” for the pur-
poses of this provision and therefore may be exclud-
ad from mandotory counseling requirement.

Compezence examination notification. Requires
Dept. of Health and Menral Hygiene o provide
aotice to vicum or designared victim's represenra-
tive, who may be a spouse or family member, upon
receipt of a court order o examine a defendant to
determine wherher the defendant was competent.
A same-sex parfner is excluded from the definition of
“family member” and therefore may not file the
required notification request designating him/her os

the victim's representative.

Presence of victim or representative ar trial.
Describes the right a representative of a deceased
victim co be present at defendant’s trial. The repre-
sentative may be designared by the nexc-of-kin, A
same-sex partner’s rights are not profected under s
provision, unless designated as the representative by
his/her partner’s other family members. A same-sex
partier is not included within the definition of “next-
of-kin” end therefore may not automatically serve as
a vichim's represenfative.

Right of victim or victim's representative to
address court during sentencing or disposition
hearing. Provides for the right of the victim’s repre-
seatative, who may be a spouse or other family
member, to address the court. A same-sex pariner
is excluded from the definition of “family member” for
the purposes of this provision and may not serve as o
vichim’s representaiive entitled to acldress the court.

Right of victim’s representative to address jury in

.death penalty proceeding. Provides for the right of

the victim's representative, who may be a spouse or
other family member, to address the fury in a death
penalty case. A same-sex parfner is excluded from
the definition of “family member” for the purposes of
this provision and may nof serve as a victim’s repre-
sentalive entifled to address the jury.

Proceedings at Paruxent Instituton, Notice and

Comment. Prior 1o granting parole, work release or
o o

11-507

11-602

11-624

leave of absence o an inmate, the Board is required
to provide notice and an opporrunity ro comment
to the victim or victim’s represencative, A some-sex
pariner is not included within the definition of “fami-
ly member” and may not serve os & victim’s represen-
tafive.

Department of Public Safety and Correctional
Services - Notice and comment. Requires the
Depattment o provide norice to the victim or vic-
um’s representative tegarding a convicted inmate’s
parole hearing or parole viotation. A same-sex part-
ner is not included within the definition of “family
member” and may not serve os o vickim’s representa-

Hive.

Victim’s tights after finding of not criminally
responsible. Requires the Department of Healch
and Mental Hygiene o notify the victim or vietim’s
representative in cercain circumstances. such as,
when it receives a court order to examine a defen-
danr or when it receives an order commirting ‘2
defendant to the Department is found. A same-sex
partner is not included within the definition of “fami-
by member” and may not serve as a victim's reprasen-
fative.

Notification of probation violation. Provides chat
the Department of Juvenile fustice notify the victim
or victitm's representative of alleped probation viela-
rion of whenever 2 warrant or subpoena is issued for
a person who was convicred of a violenr crime or
delinquent acr. A same-sex pariner is not included
within the definition of “family member” for the pur-
poses of this provision and hence is not entitled to
receive notice.

Persons who muay act on behalf of victim. To secure
restitucion for a crime against a burial sice, 2 person
related by blood or marriage to a person buried may
act on behalf of the vicrim of the crime. A some-sex
parter is not included within the definition of “fami-
fy member” for the purposes of this provision and
hence cannof seek restitution on behalf of his/her
partner’s defiled burial site.

Escrow account. Requires the attorney general eo
bold monies for restiturion payable to the victim or



11-625

11-801;
11-808

11-811

11-1001

11-1002

victints representative in an interest bearing escrow
account and requires the artorney veneral ro publish
a egal notice in the newspaper advising che victim
or viceints representarive thar such funds are avail-
able o sarisfy money judgments. A same-sex part-
ner is not included within the definition of “family
member” for the purposes of this provision and hence
is not entifled fo receive such nofice.

Payments from escrow account. Permics the
Arorney General o pay the defendant from rthe
ascrow account money thar a court has ordered be
used to secure legal counsel and after notice to the
victim or vicrim’s representative necessary funds ro
covers expenses such as production. A same-sex
pariner is not included within the definition of “fami-
ly member” for the purposes of this provision and
may nof serve gs a vichm’s representative.

Eligibility for award. A vicrim’s spouss and depen-
dencs, which shall include spouses and children ora
person who is principally supported by the vicrim,
under certain circumstances are all eligible for
awards under the Criminal Injuries Compensation
Board. A same-sex pariner is not eligible for such an
award based on o pariner’s injury.

Amount of award. In addition to monetary awards
from the Criminal Injuries Compensation Board, a
parent, child, or spouse of a victim is eligible to
receive psychiatric, psychological, or mental health
counseling. A some-sex parier is not eligible fo
receive such additional assistance.

Definitions. Defines a victim’s representative, to
include a spouse, child, sibling, or parent of a vic-
tim of 2 crime. A same-sex pariner is nof included
within categories of those that may serve as o vicim's
representalive For the purposes of this section.

Guidelines for treatment of victim of crime, vie-
tims representative, or witness. Endtles a victim’s
representative, which includes a spouse, child, sib-
fing, or parent ol a victim of a crime, to receive cer-
tain notices, services, and treatmenr during the
investigation and prosecution of a crime. A same-sex
partner is riot included within the definition of “family
member” for the purposes of this provision, and hence

11-1003

is nof entifled to be kepi informed regarding the siatus
of an investigation or prosecution of o erime.

Guidelines for rreatment of vicrim of delinquent
act, vierim's representative. or wimess. Enrides a
vicrim's represencative t0 Cerrain notices, services,
and rrearment during the investigation and prose-
curion of a juvenile crime. A some-sex parfner may
not serve as a vichm’s representative and therefore is
not enfitled to raceive such services.

Conditions excluding property- from forfeiture.
Property held by husband and wife as renants by
the enrirety is protected from forfeicure in cermin
circumstances involving drug related crimes.  As
same-sex couples cannot hold property as fenants by
the.entirety, their jointly-held property may be subject
to forfeiture.

EDUCATION

3-5B-02

7-101

Apx. 20

Individuals married to administrators or teachers
on board. A spouse may not serve on the Frederick
County Board of Educartion, if the other spouse is
the district.

Conversely, a spouse may not be hired as an admin-

an administrator or teacher in
istrator or teacher in the diserice, if the other spouse
serves on the Board. unless the board member first
resigns. Same-sex couples are not included within the
scope of this provision.

Education of children in an informal kinship care
celationship. An informal kinship care relacionship
occurs when a relative provides foc the care and cus-
rody of the child due to a serfous family hardship.
A child in such care is encided to receive an appro-
peiate education in the jurisdiction in which his or
her caregiver resides. A same-sex partner who has
not adopied their partner’s children is not considered
a relative of the children and cannot provide kinship
care lo the children.

Education admission. A child shall arcend a public
school in the county where the child is domiciled
with the child’s parent, guardian. or relative provid-
ing informal kinship care. A same-sex partner who
has not adopted their partners children is not consid-
ered a parent, guardian or relative of the children
and cannot provide kinship care to the children.

[\
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18-601

18-10009

Exemption from paying nonresidenc tuition.
Spouses and dependent children of armed forces
mermbers are exempt from paying non-resident
tuition ar a public instizution of higher education.
A sume-sex parfner and children in the family who
have not been adopted by the armed forces member
are not eligible for this benefit

Scholarships. Establishes a scholarship program for
chiddren of certain vererans and children and sur-
viving spouses of public safety employees. A same-
sex pariner and non-adopted children of the veteran
or public safely employee are not eligible for this
scholarship.

Higher education loan deferments. Deferment from
repayment of higher education loans is authorized
for up to three vears during which the borrower is
unable o secure employment by reason of care
required by a spouse who is disabled; if boeh spouses
have loans, then both spouses’ payments are com-
bined in order to satisty the minimum total annual
payment. Same-sex pariners are not considered
spouses and are thus not applicable for this deferment,

ELECTION LAW

9-304

13-230

13-231

Absentee voting. Provides that an individual qual-
ifies for absentee voting if the death or serious ill-
ness of the voter’s immediate family prevents chem
from going to the polling station. The serious ifiness
or death of a same-sex partner dees nof qualify for
this profection.

Loans. Provides that under certain circumstances,
aloan by a candidare’s spouse to a campaign finance
entity of the candidare need not comply with cer-
tain formalities and reporting requicements.  This
opfion is not available to the same-sex parmer of o
candidate who wishes fo make a similar loan.

Personal-funds. Conseributions or loans ro a cam-
paign from the personal funds of the candidare’s
spouse are not subject ta the contriburion limics;
expenditares from personal funds by the candidate’s
spouse for personal expenses of the candidate, such
as filing fees, telecommunication services, travel,
and food are nor coarsiburions. Expendifures made
by the same-sex partner of a condidate for the same
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15-408

14-101

purposes are not addressed and may be subject fo
reporting requirements.

Payment of publication expenses. Publicacion
expenses may be paid frem the personal Funds of
the spouse of the incumbent, under cerrain circum-
stances. Payments by a same-sex pariner are not
addressed,
Definidons. Defines “coneributions”™. which does
not include a bona fide gift by a spouse. A contri-
bution made by o same-sex partner consiifutes o con-
tribution.

ENVIRONMENT

6-801,
6-818

ESTATES
1-101

Apx. 21

Lead and dust testing restrictions. Prohibits aay
person performing lead-contaminated dust testing
or conducting an inspéction {tom being a related
party to the owner. which inchudes any person relar-
ed to an owner by blood or marriage. Same-sex
partners are not considered related,

& TRUSTS
Heir. An “heir” is a person entitled to property of
an intestate decedent pursuant ro Maryland law.

-A same-sex pariner is nof considered an heir who

may inherit from o decedent who dies intastate
{without a will).

Surviving spouse, A surviving spouse is a person
who has not received an absolute divorce from the
decedent or whose marriage has not been annulled;
a person who participares in a marriage cetemony
with a third person, afrer a degree or judgment of
divorce or annulment has been obrzined by the
decedent is not a surviving spouse. The same-sex
partner of the decedent may not be classified as o

surviving spouse.

Legitimare child. There is 2 presumprion that a
child born or conceived during a marriage is the
legitimare child of both spouses, including a child
conceived by arcificial insemination if done with the
consent of the womans husband {such consenrt is
presumed). This presumption is unavailable fo same-
sex couples who conceive a child in an identical fash-
jon vig arfificial insemination. Hence, the child of a
same-sex couple is nof profecied in the event his/her



1-208

2-108

3-102

3-104

non-biclogical parent dies prior to the issuance of an
adaption decree and will not inherit from the non-bio-
logical parent.

[legitimate child. Provides for the recognition of a
child born our of wedlock, if the father has openly
and notoriously recognized che child to be his. A
same-sex partner may not moke o similar open and
nolforious declaration that would be recognized

under Maryland law.

Definitions. Defines “issue” to means every living
lineal descendant of the decedent except a living
lineal descendanc of the living lineal descendant.
Legitimate, adopred, and illegitimare children arc
considered lincal descendants. A same-sex partner
who has not adopted their nan-biclogical child will
exclude the child as a fineal descendant in the event

of his or her death.

Judicial compensation. The surviving spouse of
every elected judge of the Court of Baltimore Ciry
shall be paid one half of the pension to which
his/her spouse was entitled at the time of his or her
death, provided cerrain requiremenes are mer. The
same-sex pariner of an elected judge is not entitled fo
@ similar pension benefit,

Spousal share. The surviving spouse inherits intes-
rce in varying amounts depending on whether
there are any issue (children, grandchildren, great-
grandchildren, or parenss) alse surviving. If there
are none, the surviving spouse gets the entire estate.
A surviving same-sex parfner cannot inherit infesiate.

Distribution when there is no surviving issue. In
the event of intestace succession, if there ts no sur-
viving spouse and ne surviving blood relarive enti-
tled to-inherit under this section, the estate shall be
divided into as many equal shares as there are
stepchildren of the decedent — stepchild means the
child of any spouse of the decedent if such spouse
was not divorced from the decedens. The non-bio-
Iogical, non-adopted child of o same-sex pariner is
not similarly protected under this secfion.

Family aflowance. A surviving spouse is 2ligible for
a family allowance and starurory share of the dece-

3-205

3-208

Apx. 22

dent spouse’s estate. A surviving same-sex partner is
not efigible fo receive a family allowance and will not
collect from their decedent pariner’s estate unless
specifically named as o beneficiary.

Election by spouse. In the case of estare succes-
ston, the surviving spouse may elect to rake 4 one-
third share of the ner estace if chere is also surviving
issue, or a one-haif share of the ner estate if there is
no surviving issue.  The surviving spouse who
makes this election may not rake more chan a one-
half share of the ner estace. A same-sex partner does

not have the right to a spousal election.

Spousal election mot transferable. The right of
election of a surviving spouse cannot be transferred.
A same-sex parmer does not have the right to a
spousal election.

Waiver of rights in decedent’s estate. The right of
election of a surviving spouse may be waive before
or after marriage by a written contract, agreement
or waiver signed by the party waiving the righr.
Same-sex couples are rot entiffed to the spousal efec-

fion.

Effect of election on a will. [f che surviving spouse
rakes the elective share. all propercy or other bene-
firs which would have passed o the surviving
spouse under the will shalt be treated as if the sur-
viving spouse had died before the execution of the
will, and he or she may not receive properry under
the will. Surviving same-sex pariners do not have
the option of taking an elective share if they are not
provided for adequately in a partner’s will.

Procedures to revoke a will. A will or any pare of
it may be revoked by the subsequent masriage of
the restator followed by che birth, adoption, or
legitimization of a child by him, or by an absolute
divorce or annulment of a testator and his spouse or
the annulment of the marriage. Provisions in a will
regarding a former some-sex pariner will not be
auvtomatically revoked unless the testator amends his

or her wifl.

Death of legatee. A legaree, other than a spouse,
who fails to survive the testacor by 30 full days is

]
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4-501

4-503

4-509

considered to have predeceased rthe restanr. A
bequest to a same-sex partner who did not survive
the testetor for more than 30 days will kil, unlike a
bequest o o spouse.

Definitions. A spouse is "nexs of kin.” A some-sex
pariner is not considered next of kin for inherifance
or health care purposes.

Making a gift. In the evenr thar a decedent has nor
made a gift of all or part of his/her body. and ao
direcrions to the contrary have been given, & surviv-
ing spouse has frst priority in deciding whether or
not 1o donate all or part of the decedent’s body.
Without express wrilten consent, some-sex poriners
do not have priority, nor do they have the right to

donale o partner’s orguns upon the pariner’s death.

Righrs of next of kin and donee. After an anatom-
ical gife has been made, the remains of the body
shall be eansferred to the nexr of kin or other
authorized person. A same-sex partner is not includ-
ed within the definition of “next of kin.”

When organ or tissue may be provided for trans-
plant. The Chief Medical Examiner, the Deputy
Chisf Medical Examiner, or an assistant medical
examiner may provide an organ or tissue for crans-
plant upon the request of the federally designated
OTgan procurement otganization or tissue bank if,
inter alia, a reasonabie, unsuccessful search has been
made by the reating physician and the hospital
where the patient is located to concact the next of
kin, which includes a spouse, or no objection by the
next of kin is known by the medical examiner
Same-sex pariners are not considered next of kin,
therefore, if no other family member of the decedent
is present, o medical examiner may provide an organ

or lissue for transplant over the objections of the

decedent’s same-sex pariner.

Corneal tissue donation. In any case where there is
a need for corneal tissue for a rransplant or research,
the Chief Medical Examiner, the Depury Chief
Medical Examiner, or an assistant medical examin-
er shall provide the cornea for transplanc upon the
request of the Medical Eye Bank. if no objection by
the next of kin is krown by the medical examiner.

Some-sex pariners are nof considered next of kin,
therefore, if no other family member of the decedent
is presenf, o medical examiner may provide cameal
fissue over the objections of the decedent’s same-sex

pariner.

Order of right of letters. A personal representa-
tive is appointed by the court in order of priority,
with che firse priority given ro the personal repre-
sencative named in a will, the surviving spouse and
children of an incestare decedent or che surviving

spouse of a testate decedent. residuary beneficiar-

ies, and other relatives who apply for adminisera-
tion. Unlike a surviving spouse, @ same-sex partner
is not granted priarity to serve as fhe personal rep-
resenlative if not named as such in the deceosed

partner’s will,

Restrictions on right to letters. Letters of righe will
not be graneed to a person who i not a citizen of the
United Srates, unless the person is a permanenr resi-
dent who is che spouse, ancestor, descendent or sib-
ling of the decedent. A foreign born seme-sex pariner
resiclent in the U.S. may not serve as the personal rep-
resentative of @ deceased pariner’s estate.

Eligibility. An estate may be treated as a “small
estate” if the surviving spouse is the sole legatee or
heir of the decedent and the property has 2 value of
$30,000 or less. For non-spouse beneficiaries, the
estate shall be treated as a small estare if it has a
value of $30,000 or less. A decewsed partner's estate
valved ot $50,000 or less is not eligible for treatment
s a “small estate,” where the partner is the sole ben-

eficiary.

Election for modified administration. An election
for modified adminiscration of an estare may be
filed by a personal representative of an estage with-
in three months from the date of appointment if,
among other things. all trustees of 2ach rrust chat is
a residuary legates age fimired to the decedent’s per-
sonal represencative, surviving spouse. and children.
The esiate of a decedent who leaves property, real or
personal, fo g same-sex pariner will not qualify for
this streamfined probate process unless the surviving
pariner is named as the personal representative in the
deceased pariner’s will.



6-401;
9-163

11-106

£3-301

Personal Represenrative/Special Administrator.
Bequests 1o non-spouses are more vulnerable o
abarement than bequests t spouses: The shares of
legarees abate without preference or prioriry as
between real and personal property in the following
order: {}) property not disposed of by the will; (2}
wesiduary legarees; (3) general legacy other than (4},
{3} or (6) of this subsection; (4) general legacy w0
dependents of testaror; (35) general legacy o craditor
of testator in satisfaction of a iust debr: (6) general
legacy ro susviving spouse of testator; {7) specific and
demonstrarive legacies. As some-sex pariners are not
considered spouses, their bequests are not protected
and are some of the first bequests subject fo abatement

Tax elections. Authorizes a fiduciary of an estace to
exercise discrerion ro maximize the allowable escate
tax marital deduction. Bequests made to o some-sex
pariers do not qualify for the estate morital tax
deduciion.

Minocs/Persons entitled to appointment as
guardian. Provides guidance regarding who may
serve as a guardian for a2 minor or disabled person
with a preference provided for his/her spouse and
parents, A same-sex pariner is not granted priority
and would be required to pefifion a court for a defer-
mination thett he/she was the most appropriate per-
sor fo serve as guardian.

Definitions. Defines the member of a minors fam-
ity as the minor’s parent, stepparent, spouse, grand-
parent, brother, sister. uncle, or aunr, whether of
the whole or half blood or by adoption. A same-sex
pariner is not considered @ family member unfess he
or she legally adopts the child of his/her pariner,

Transferring property to minors and their custodi-
ans. If no cusrodian has been nominated uader che
Maryland Uniform Transfers co Minors Acr, or all
persons so nominared as custodian die before the
transfer or are unable, decline, or are ineligible 1o
serve, a rransfer upder this section may be made to
an adult member of the minor’s family, or to a trust
company unless the property exceeds $10,000 in
value. Same-sex partners are nof considered spouses
or family members and therefore are not eligibfe to
be designated os a custodian.

13-318

13-707

13-709

14-104

14-107

Apx. 24

Refusal of nomination; designation of successor;

resignation: lapse of custodian; removal, Provides

thar cerrain individuals may peticion a court for
remeval of 4 custodian. The section does not include
@ seme-sex pariner or parent who has not legolly
adopted the miror.

Powers exercisable directly by minors. A minor
who holds tide to property as 2 tenant by che enrire-
tv with a spouse who has reached the age of major-
iry is authorized ro join with the spouse in any deed
or financing stacement in the same manner and
effect as an adule.  Same-sex couples cannot hold
property os fenanis by the entirely.

Eligibility and priority, Provides guidance regard-
ing those individuals eligible to serve as guardian of
a disabled person, including the disabled person's
spouse, parents, an agency. the disabled person’s
children, or other adult persons in order of prioricy.
A same-sex pariner receives no priority status and
would be required to pelition o court for a defermina-
tion that he/she was the most appropriate person fo
serve as guardian. _
Emergency proteciive services. For medical proce-
dures that involve a substanrial risk of the life of a
disabled person, a court must grant specific auchor-
ization for a guardian to give consent or approval for
those procedures, However, a court may authorize
such decisions withour further specific authoriza-
tions if the guardian is also the disabled person’s
spouse, adult child, parens, adulr brother or sister or
adubr grandchild. Decisions made by o same-sex
partner are nof granfed such deference.

Certain persons ineligible. Provides thar a judge, a
clerk of the cowr or register of wills, may not serve
a5 a truster of any Hifer vivos of restamencary crust
created by an instrument and executed in Maryland
by the grantor or any trustee, administered in the
State or governed by the laws of the Stare, unless
thar official is the surviving spouse of the grantor of
the erust, or ts refared to the grantor within the third
degree. A infer vivos frust creafed by a same-sex part-
ner is not similarly protected under this provision.

Under this

if the

Termination without court order.
provision. a [rust may not be rerminate

No
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14-401
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14-403
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trust would be eligible for the mariral deducrion

from the Unired States estate tax or for United
States gift tax purposes under the RS Code,
unless all the beneficiaries agree char all of the
trust shall be diseribured to the spouse of the cre-
ator of che trust. Same-sex pariners are not con-
sidered spouses and therefore cannot qualify for
the marital deduciion.

Trustee’s powers; restrictions.  Provides cerrain
exceptions {or a trustee spouse to easure that mari-
tal deducrions are nor adversely impacted by the
exercise of trust powers. Same-sex poriners ore not
efigible to receive marital deductions.

Definitions. Defines a member of the beneficiary’s
family ro include a beneficiary’s spouse. A same-sex
partner is not included in the definition of a beneficia-
ry's family.

Creation; trustee’s responsibilities. Permics an
adult member of the beneficiary’s Gamily o petition
the court t designare a successor trustee if the pres-
enc trustee of a discretionary trust is unable or
unwilling to serve and no successor trustee will
serve. A same-sex partner is not included in the defi-
nifion of a beneficiary’s family and does not have pri-
ority to act on behalf of his/her pariner who is desig-
nated a beneficiary.

Trustee obligations and compensation. Permits a
member of the beneficiary’s family to request an
accounting of trast property and transactions from
the trustee of 2 discrerionary tust. Some-sex part-
ners are not considered famify members.

Contracts of insurance on life of a granror
Prescribes the duties of loyalty and fair dealing on
rrustess regarding the acquisicon, retention, and
ownership of a contract of insurance on the life of
the grantor of the truse, and on the lives of the
grantor and the grantors spouse, children, or
grandchildren. A same-sex pariner is not considered
a spouse, therefore the trustee’s duties of loyafty and
fair dealing do not extend to him or her.

Unitrust. A rrustee may not <onvert a toust iaro a

unierase if the conversion would resulr in the disal-

lowance of an estate ax or gift tax marital deduc-
tion rhar would be otherwise allowed, in whole or
in part, it the trustee did not have the power to con-
vert.  Same-sex couples are not eligible for marital
deductions, hence, kusts created for the benefit of
some-sex pariners are not similarly profecied under

this provision,

Adjustrenr between principal and income. A
trustee may not make an adjusiment thae diminish-
es the income interest in rrust that requires all of the
income o be paid a: least annually o a spouse and
for which an estate or gift tax marital deduction
would be allowed in whole or in part. A some-sex
partner receiving income from a trust is not eligible for
estate or marifal tox deductions and hence is nof sim-
ilarly protected under this provision.

Determination and distribution of net income. A
fiduciary shall distribure the remaining net income
in the manner described in this subtitle ro all other
beneficiartes, including a beneficiary who receives a
pecuniary amount in trust, even if the beneficiary
holds an unqualified power o withdraw assers from
the truse or other presently exercisable general
power of appointment over the trust, but excluding
a beneficiary other than a surviving spouse who
receives a pecuniary amount thar i not in crust.
Income to o some-sex partner is nof simifarly protect-
ed in this manner.

Deferred compensation, annuities, and similar
payments. Permits 2 trustee to increase a payment
allocation to income to obrain an estate tax martal
deduction. Same-sex partners are not enfifled io the
marital deduction.

Property not productive of income. If 2 marital
deduction is allowed for all or parr of trust assers
which consist substantially of property thae does
not provide the spouse with sufficient income
from or use of the rrust assets, the spouse may
require the trustee to make such propersy produc-
tive of income and convert the property within a
reasonable time. Same-sex partners are nof entitled
to the marital deduction and therefore may nof avail
themselves of such a strategy without significant tax
conseguences.
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Definitions. Defines “heirs” to include the surviving
spouse and those persons entided o the poperty of
the decedens under the srarures of intestate succession.
A some-sex pariner is rot considered o spouse and

hence excluded from the definion of “heirs.”

FAMILY LAW
1-201

2-201

2-401

2-403

Equiry court; jurisdiction. The family court has
jurisdiction over marrers including adoption.
alimony, annulment of marriage. divorce,
custody/guardianship of a child, visitation of a child
and support of a child. Jurisdiction of the family
court in regard to malters relating fo marriage does

not exfend to-same-sex couples.

Alimony, annulment, divorce; court’s authority
The court has che power to issue an injunction to
protect any party to the acrion from physical harm
or harassment. Alimeny, annulment and divorce are
nof remedies ovailable fo same-sex couples seeking
redress through the court system upon the dissolution
of o relationship.

Marriages which are valid. Only a masriage
berween a man and a2 woman is valid. This provision
prohibits the legal recognition of relationships
between same-sex couples.

License Requiremeat. Individuals may not macry
withour a license. Vielators will be gutlty of 2 mis-
demeanor. Marriage licenses may not be issued fo
same-sex couples,

License; forms used. Marriage license applications
tefer to intended husband and inrended wife.
Marriage licenses may not be issued jo same-sex
couples.

Premariral preparation course. Couples complet-
ing a marriage prepararion course receive a marriage
license discount. Same-sex couples may nof apply
for marriage licenses.

Issuance of license. The clerk for the councy in
which a marriage ceremony is to be performed
issues a2 marriage license and will be guilty of 2 mis-
demeanor for issuing a mariage license in. violation
of the staturory requirements. A clerk for a counfy
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will be guilty of a misdemeanor for issuing a mar-

ricige license lo o same-sex couple.

Secretary of Health and Mental Hygiene; records
sent.  Copies of marriages. divorces, and annul-
menes are filed with cthe Secrerary of Healcth and
Mentat Hygiene. Records relating fo the relation-
ships of same-sex couples are not maintained by the

State of Maryland,

Action for breach of promise ro marry. Unless the
individual is pregnang, an individual has no cause of
action for breach of promise to marry. This cause of
action is not available fo same-sex couples.

Void and unenforceable conrtracts. Provides an
exception for an individual who is a holder in due
course of a negotiable instrumenc for paymenc or
settlement of 2 claim for breach of promise to marry
or alienation of affections to enforce the instrument
even though such-contracts are prohibited under
this title. Such contfracts are void and unenforce-
oble, however, the cause of aclion was never avail-
able to same-sex couples.

Domicile of spouse. A spouse may be domiciled in
a locadon different chan that of his or her spouse.
Same-sex partners are not included in the definition
of spouse.

Surviving spouse; right to recover. A surviving
spouse has standing to bring a personal action to
recover damages or debt owned to a deceased
spouse. A surviving same-sex pariner does not have
standing to bring suif for damages or debts owed to
his/her deceased partner.

Property rights; married women. A married
woman may hold, use and dispose of property as if
she were unmarried. Such specific profections,
rights, and responsibilities related to marriage do not
extend fo same-sex pariners,

Rights of married women. A married woman has
the right to deal as if unmarried. Such specific pro-
tections relazed to marriage do not exrend ro same-
sex partners. Same-sex partners must always deal as
if they are unmarried.
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Righis of husband and third parries. Permirs a
husband or chird party to sue his wife or 2 married
woman, respectively, as if unmarried o recover on
a contract, lease, tort or in equity. Such specific pro-
fections reluted to marriage do nat exfend to same-
sex parfners.

Spousal transfers; effect on athers. Provides. inter alia,
thar whenever an interest in property is tansferred
from husband o wife and has been or is then trans-
ferred from the wife w a subsequent third parey, the
fact of the previous ansfer from husband o wife will
not preserve for the crediror any greater right, lien. or
cause of acrion against the property inrerest than if che
husband had directly teansterred the property o the
third person. Jointly owned property by same-sex cou-
ples is not simiarly protected from creditors.

Commirments of spouse; No liabiligy. Spouses are
not liable for each ather’s debts prior o the mar-
riage. A spouse is not liable for torts or conrraces
made separately by their spouse or withour the
spouse’s participation. A wife’s property acquired
before or after marriage is not subjecr to seizure for
the payment of her husband's debes. Such specific
profections related fo marriage do not extend o
same-sex pariners.

“Policy of General Assembly. Declares che General

Assernbly’s policy and responsibility to promote
family stability. eo preserve family unity and pro-
vide services, such as family counseling and other
supportive services thar prevent family dissolugion
and breakdown which require protective services or
our-of-home placement. The Maryland Generol
Assembly’s declaration does not extend to same-sex
couples who are excluded from the definition of
“farmily” and are therefore not eligible for such state
sponsored services.

Creation of program. Requires the establishment
of services for low income famifies wich children
and families receiving public assistance.  Services

include counseling to resolve marital conflict or
familial conflict, and w reach parenting skills or
household management skills. Such services are not
available to same-sex partners as @ couple or "fomi-
ly” under this provision.

4-301
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Definitions. Defines persons eligible for relief, in
the form of 2 prowctive order. under domestic vio-
lence provistons whick include a current or former
spouse, a person relared by blood or marriage, a
cohabirant. a vulnerable adulr or an individual who
has 2 ¢hild in common with the respendent. A
some-sex parfner not cohabitaiing with the respan-
dent will not be eligible for relief unless they meet
other criteria under this statute.
Interim protective orders. Permits che starz o
award temporary use and possession of the family
home to the person eligible for relief in an abuse sit-
uation. A court may nof grart an order awarding
temporary use and possessian fo o non-spouse unless
their name appears on the lease or deed, or unless
the individual has fived with the respondent for o
period of 90 days within ane year of filing the peti-
tion for relief.

Proteciive orders. The courr may not granc an
order ro vacate and award temporary use and pos-
session of the home to a non-spouse eligible for
relief unless the name of the person eligible for relief
appears on the lease or deed o the home or the per-
son eligible for relief has resided in the home with
the respondent for a period of at least 90 days wich-
in one year before the filing of the petition. Such
limitations do not affect married couples.

Victim of domestic violence defined. Defines a
vicrim of domestic violence as an individual who
has received deliberate, severe, and demonserable
physical inijury, or is in fear of imminenr deliberare,
severe, and demonstrable physical injury from a
current or former spouse, or a current or former
cohabitant. A same-sex pariner musf meef the defi-
nition of an individuol other than o spouse.

Definition of displaced “homemaker.” Defines a
displaced homemaker as an individual who is
dependent on che income of a family member and
has lost that income as the result of separarion,
divorce, or the death or disabilicy of thar family
member. A some-sex pariner is not considered fami-
Iy, therefore, a partner that chooses to stay at home in
a same-sex relationship is not similarly profected Fom
finencial hardship under this provision.
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Displaced homemaler services. States the General
Assemnbly’s intenr o provide displaced homemakers
with counseling, training, emplovment placement
assistance, services, and health care. A displaced
same-sex partner is not eligible for thesz services.

General operations. To assist displaced homemakers
in becoming gainfully employed, the center shall
provide them with counseling, rraining, skills. servic-
es, and education. Some-sex parters who have sep-
arafed from their partners or whose pariners have died
or become discbled are not eligible for such services.

Services provided. The cenrer shalt provide a job
counseling program for displaced homamakers thar
is desipned specifically for individuals who are reen-
tering the job marker after being absent from the
job marker for a number of years; job training pro-
grams for jobs char are available in the public and
private sectoss: an employment placement pro-
gram; and service programs, including health serv-
ices and counseling. A disploced same-sex partner
is nof covered by the definifion of “displaced home-
maker” and is therefore ineligible for such programs.

Responsibilities of personnel. The staff of the cen-
ter shall work with local government agencies and
privare employers to develop job training programs
and work with federal, stace, and local government
agencies in the area of the center to assist displaced
homemakers in securing permanent employment,
A displaced same-sex pariner is not covered by the
definition of “displaced homemaker” and is therefore
inefigible for such programs.

Child of iavalid martiage. When granting a
divorce or annulment, the courr in the decree shall
declare each child of the marrtage to be a legitimate
child of the parties o the marriage. A court will not
declare a child born to or adopled by only one mem-
ber of a same-sex couple fo be the legitimate child of
both parties if the relationship ends.

Authority of parents; natural guardianship. Parents
are jointly and severally responsible for a child’s sup-

W owh

port, care. nurture, welfare, and educarion.  Each

parent has the same powers and duties in refation to
the child. Unless granied o second-parent adoption,
only ore parent in a same-sex couple will have a legal
obligation to support the children of that relationship.

Parent’s right to child’s services. A parenc has rights
to services and earnings of a minor child if thas par-
enr has custody or the ather parent is deceased or
has abandoned che child. A same-sex parent who
has not fermally adopted his/her partner's child does
not have o right fo the services and earnings of o
minor child in their family.

Wrongful injury; suit by parent. One parent, to
the exclusion of the other. may sue for wrongful
injury or seduction of a child i the parent has been
awarded custody or the other parent has died or
abandoned the child. A same-sex parent who has
not formally adopted does not have standing fo bring
a wrongful injury suit on behalf of his/her child.

“*Legal effect of adaption, An adoptee is entided
to all the rights and privileges of and is subject o all
of the obligations of a child bora to the petitioner
in wedlock. A some-sex couple is not entitled to the
legal presumption that children born io the relation-
ship are the legal responsibility of both parents.

**Criteria for natural father. A man will be consid-
ered the natural father of a child if he was married
to the individuals nacural mocher ar the tme of
conceprion or was married to the individual’s naru-
ral mother at the rime of the individual’s birth. A
same-sex partner is not legally presumed to be the
naiural parent of a child conceived or born to his/her
partner during their relationship.

“*Consent unnecessary; independent adoption &
guardianship. Under cerrain circumseances a court
may granr an adoption tw a stepparent. relarive, or
other individual who has exercised physical care, of
custady, control of the child wichout the consent of
the child’s natural parent. A non-adoplive same-sex
parent does not have standing o seek custody.
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*~Joint petivion by married individuals. Ifa peti-
tioner for adoption is married, the petitioner’s
spowse must join in the petition ualess the petition-
ers spouse is a natural parent of the individual to be
adopred and has consented to the adoption or is sep-
araced from the pecitioner under circumsrances rha
give the petitioner grounds for divorce or annui-
ment. A same-sex partner will not qualify as sither a
stepparent or relative eligible to adopt the child unfess
they meet the care, custody, and control requirements.
As o some-sex pariner is riot required fo join in a peti-
tion for adopfion of a child by o pariner, he or she
may have no legal relationship fo the child.

"*Adoption by relative or spouse. Permits the
independent adoption by a spouse of the natural
parent of the adopree without the requirement of
advice of counsel, adoption counseling, writzen
consent, the assessmens of attorney’s fees and costs,
an accounting ceporr, of a medical history of the
natural parents. Same-sex partners seeking adop-
tions generally do not benefit from the woiver of such

requirements.

*“*Notice requirement. When a court determines
that a child is in need of assiseance, it shall make
efforts to locate and norify the child’s nacural par-
ents or immediate family members. A non-adop-
iive, non-biclogical same-sex partner is not consid-
ered a legal parent or o family member and is not
entitled to notice by the court,

“*Counsel. The court will appoint counsel foe a
natural parent who has a disabilicy thar renders
him or her incapable of consenting and effective-
ly participating in a termination of parencal rights
hearing. A non-adoptive, non-biological same-sex
partner is not considered a legal parent and s
therefore nof eligible for the appointment of coun-
sel by a court.

**Availability of child’s health cecords. Access ro
medical or deacal records of an adopred minor may
nor be denied to the minor’s parent because the par-
ent is an adoptive parent. A some-sex parent who
has not formally adopted has no access fo the mental
or denfal records of their child.

5-4C-01
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Definitions. Defines a narural facher to include a
man who was married w the adopree’s narural
mether ar the time of conception or was married to
the adopree’s narural mother ar the time of the
adoptee’s birrth, or who acknowledges himself, oral-
ly or in writing, ro be the father of the adopree. A
same-sex parent may nof similarly acknowledge
parentage during a relationship or by declaration,
arally or in writing.

Definidons. Defines “Kinship care” a5 continuous
24-hour care and supportive services provided for a
minor child placed by a child placement agency in
the home of a relative relared by blood or marriage
within the fifth degree of consanguinicy or affinity
under the civil faw rule. ‘A ron-adoptive, non-biclog-
ical some-sex pariner is not considered family, and
therefore is not eligible to receive placement of a child
separated from his/her biological/adoptive parent,

Child placement agency; license requirement.
Provides an exception (o the license requirement for
the placement of a child with an individual related
to the child by blood or marriage. Such an excep-
tion does not exist if the child is placed with a same-
sex pariner nof related fo the child by blood and
unable fo establish a relationship via marriage.

Kinship care program. In selecting a placemenr
that is in the best interests of 2 child in need of out-
of-home placement, the local deparrment shall, as 2
first priority, attempr o place the child wich a kin-
ship parent. A same-sex parfner will not qualify as a
kinship parent for purposes of priority placement.

General Assemnbly’s findings; objective. The pur-
pose of the subticle is ot to limit a parent in ger-
ting the help of responsible refatives or friends in
giving child care for a child, but is to 2id each par-
ent and protect each child from the risk presenc if
the child is cared for by an individual other than a
reladive or friend. A non-odoptive, non-biological
same-sex partner is not considered o legal parent or
a family member.

Compact inapplicable. The interstate compact
shall not apply o the sending or bringing of a child
into a receiving state by the child’s parent, step-par-
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ent, grandparent. adult brother or sister, adulv uncle
or aunt, or guardian and leaving che child wich any
such relative or non-agency guardian in the receiv-
ing state. Such an exception will not apply fo e
bringing of a child into the receiving state by a same-
sex parent who has not formally adopied his/her
non-biological child.

Definitions. Defines 2 “Family member” to mean a

elative relared o a child by blood, adoptioa, or
marriage. A non-adopﬁve, non-bio[ogfcm' same-sex
partner is rot considered a legal parent or a family
member,

Legislative objective. The state has 2 duty o
improve the deprived social and economic stacus of
children bom our of wedlock and ro secure for
them, as nearly as possible. the same rights to sup-
port, care, and educacion as children born in wed-
lock. A child bom to a same-sex couple is legally
classified as being born out of wedlock even though
born to parents who plon for and conceived the child
within the bonds of a committed relationship.

Satne burden of proof; presumptions; testimony.
Establishes a rebutrable presumption that a chifd s
the legitimare child of the man to whom the child’s
mother was married a¢ the time of conception. This
legal presumption is not afforded fo same-sex couples
who are not permitted fo marry under state law.

Order declacing paternity; child suppore. Upon
order of the court. a father’s financial obligation to
support a child shall end when the child becomes
an adulr, marries, or becomes self-supporiing. A
same-sex parent does not have an obligation fo sup-
port a child born in the course of his/her relafionship
absent a formal adoption proceeding.

Definitions. Defines “single parent services” which
include: counseling for one or both parents, mak-
ing parents aware of the need for prenani care,
helping in decisions about adoption, helping par-
engs prepare for employment and hiring, and exam-
ining any aspect of maternal health, child healthy
and family planning. A same-sex couple may not
receive the same parenfing services provided to mar-
ried heterosexual couples.
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Grant of limited divoece. A {imited divorce will be

granted for reasons including cruelry of rreacment,

excessively viclous conduct, desertion. and volancary
separation. Limited divorces are not available fo some-
sex couples. If same-sex pariners separate, o pariner
who is financiafly dependent on the other pariner has
no recourse in court to oblain temporary support.

Granr of absolute divorce. Spouses may obrain an
absoluce divorce for adultery, voluntagy separation,
conviction of a felony or misdemennor, two-year
separarion, insanity, cruelry of weatment or exces-
sively vicious conduct, Same-sex couples do not
have the protection of divorce laws when ending a

relctionship.

Orders of protection. The existence of a proeeciive
order is inadmissible in an action for divoece. Legal
profections applicable Io divorce coses are not avail-
able fo same-sex couples.

Divorce; child support, custody, or visitation
issues. Prior to a decree of divoree, the cours may
require afl parties to participare in an educational
seminar that is designed to educare parenes about
the effects of divorce, and ro minimize che disrup-
tion of a divorce on the lives of children. Same-sex
couples ending their relationships do not have access
to such services designed fo -help parties cope with
the disruption fo their lives.

Attempt or rejection of reconciliation. Offers or
refusals of reconciliation are not a defense co, a bar
1o, or 2 ground for divorce, Same-sex couples are
not entitled to the profections of divorce laws when
ending a relationship.

Changed to former name. In granting a decree of
absolure divorce, the court may change the name of
a party to either the name given the party ac birth
or any other former name the party wishes ro use.
A same-sex poriner who has formally adopied
his/her partner’s nome must pefition the court for
another name change if they seek o use a former
name after the dissolution of a refationship.

Award of expenses. In a divorce action, a judge
may award reasonable and necessary expenses
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including suit money, counsel fees, and costs.
Same-sex couples may not utilize the laws applicable
to divorce for the dissolution of their relationship,
therefore an award of expenses is unavailoble.

Enforceability of agreements. A husband and wife
may raake a valid and enforceable deed, sertlemen,
or agreement thar refates ro alimony, suppore, prop-
erty rights, or personal rights.  Same-sex couples
may create such agreements, however these agree-
menis will be interpreted according to contract law,
not family law.

Divorce not prohibited by agreemenr. A deed or
agreement between spouses is not a bar o an acrion
for absolute or limited divorce, regardless of
whether the deed or agreement was exccured.
Divorce is not available fo same-sex couples.

Alreration of agreement by court. In a divorce pro-
ceeding, the courr may modify any agreement
between spouses regarding children. Tr may also mod-
ify agreements regarding spousal support and alimony
unless the agreementss specifically states ocherwise.
Legal profections regarding children, spousal support,
and afimony are not avaifable to same-sex couples,

Verification of testimony; separation agreement.
In a suir for absolute divorce on the grounds of vol-
untary separation, a scparation agreement is full
corroboration of the plaintiff’s restimony chac the
separation was voluntary, if the agreemenr staces
that the spouses agreed o separate and the agree-
ment was execured under oath befors the applica-
tion for divorce was filed. A court cannof look to
divorce lows in order to enforce a same-sex couple’s
separation agreement.

Enforcement authority of court; alteration. The
court may enforce by power of contempr the provi-
sions of a deed, agreement, or settdement that are
merged into a divorce decree. The coure may also
modify any provisien of a deed, agreement, or sercle-
ment. The court cannot Jook fo divorce lows in order
to enforce a some-sex couple’s property selffement.

Definitions.
property acquired by one or both parties during the

Defines “mariral property”™ as anv
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marriage and any rezal property held by the parties
as tenants by the enrirery, excluding properry
obrained before the marriage, acquired by inberi-
rance or gift, excluded by agreemene, or directly
traceable to any of the forgoing defines “family
home™ as the propery used as che principal fesi-
dence of the parties when they lived together: “fam-
ily use personal propery” as rangible property
acquired during the marriage used primarily for
family purposes. Same-sex couples cannct marry
and, thus, their common residence is not included in
the definition of a family home, nor is their shared
properfy within the definition of marital property or
Family use personal property.

Determination of property ownership. When the
court grants 2 divorce or annulment it may resolve
any dispure between the parties with respect to the
ownership of real or personal property.  Same-sex
couples cannot obtain a divorce or annulment and,
thus, property dispules may ‘not be resolved by o
court undler this provision,

Determination of marital property. If there is 2 dis-

‘pute berween the parties. the court will derermine

what property is marital property.  Properfy jointly
aequired by a same-sex couple is not marital property.

Valuation of maritl propery. The court derer-
mines the value of all marital property except retire-
ment benefits thar are distribuzed on an “if, as, and
when” basis. Properfy joinfly acquired by o same-sex
couple is not marital property.
Granting of monetaty award. The court may
transfer certain personal propercy, or grant a mone-
tary award. as an adjusement of rhe equities and
rights ot rthe parties concerning marizal property,
whether or not alimony is awarded. Property joint-
ly acquired by a same-sex couple is not marital prop-
erly and, thus, fransfers of personal property or mon-
efary awards are not available under this provision o
pariners ending their relofionship.

Suate policy regarding family home. The courr
shall exercise its powers to enable any child of the
family to coatinue to live in the environment and
communicy that are familiar o the child. It shalt
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also provide for the cendnued occupancy of the
family home and possession and use of family use
personal property by a party with custody of a child
who has a need to live in the that home. A child of
a same-sex couple may not receive the protection of
the family home provision if the parent who individu-
ally owns the primary residence is not able to adopt.

Decision as to family home. In a proceeding for an
annubment or divorce, the court may determine
which property is the family home and family use
personal properry. A same-sex couple’s residence or
property is not a family home or family use personal
property subject to this provision,

Award of family home. When a court grants an
annulment or divorce, the courr may decide that
one of the parties shall have the sole possession and
pse of the family home or family use property or
divide the possession and use of that propercy
berween the parties, regardless of how it is ricled,
owned, or leased. A some-sex couple’s residence or
properiy is not a family home or family use personal
property subject to the protections of this provision.

Family home; order; court’s authority. In a tempo-
rary or final arder or decree, each provision that
concerns the family home or family use personal
property is subject, as the circumstances may
require, £o the terms and conditions that the court
sets, the dme limits that the court sers and modifi-
carion or dissolucion by the court. A same-sex cou-
ple’s residence or property is not a family home or
family use personal property subject fo the profec-
tions of this provision,

Family home; expiration of family order. A provi-
sion that concerns the family home or family use
peesonal property shall rerminate within three years
or when the party with possession or use of the
property remarries. A same-sex couple’s residence
or property is nof-a family home or family use per-
sonal property subject to the protections of this provi-

sion.

Family home; order noc admissible. An order or
decree regarding the dispositon of a family home
may not be considered as evidence of constructive
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desertion. A same-sex couple’s residence or proper-
ty is not a fomily home or family use personal prop-
erly subject to the protections of this provision.

Court’s authority after foreign divorce. If an
annulment or 2 divoree has been granted by a court
in 2 foreign junsdicrion, a Maryland court may
exercise the powers under cthis subticle if one of the
parties was domiciled in Maryland when the for-
etgn proceeding was commenced and che coure in
the other jurisdicrion lacked or did not exercise per-
sonal jurisdiction over the party domiciled in
Maryland or jurisdiction over the property ar issue.
Some-sex couples cannot marry and, thus, a court
will not exercise jurisdiction to dissolve a same-sex
relationship as a family matter.

Enforcement of orders; appeal. An order, award or
decree issued under this subtitle is enforceable
under the Maryland Rules. Any decree of annul-
menr or divorce in which the court teserves any
power under this subtitle is final and subject o
appeal in all other respects. Same-sex couples can-
not marry; thus, awards or decrees under this subli-
tle are not available.

Award of expenses. A spouse may be awarded rea-
sonable and necessary expenses including suit
money, counsel fees, and costs. Same-sex couples
cannot obfain o divorce or annulment thus awards
under this provision are not available.

Rejection of custody; abuse likely. Tn any custody
or visitation proceeding, if the court has reasonable
grounds to believe thar a child has been abused or
neglected by a party o the proceeding, the court
shall determine whether the abuse or negleer is like-
Iy to occur if custody or visitation righes are grant-
ed to che party. In such proceeding the non-adcptive
same-sex porent is at a significont disadvanfoge and
will not receive equal preference regurding issues of
custody and visitation.

Evidence of abuse considered. In 2 custody or vis-
iration proceeding, the courr shall consider several
factors including evidence of abuse by a party
against the parry’s spouse. A same-sex partner is nof

considered a spouse for these purposes.
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Applicacion for visitation by grandparenss. A

court may consider a petition for reasonable visita-
tion of z grandchild by a grandparent and grant vis-
iration rights i ir is in the besr inrerest of che child.
No such provision exists for the parents of o non-
adoptive same-sex parent.

Chaoge of custody; child’s application. A child
who 15 [6 years old or older and who is subject to 2
custody order or decree may file a perition o
change custody. A same-sex pariner who has not
adopted the biological child of his or her pertner will
have no legal relationship to the child, making it more
difficult to obtain a custody award.

Availability of records; non-custodial parent.
Unless otherwise oedered by a court, access te med-
ical, dental, and educational records concerning the
child may not be denied o a parent because che
patent does noe have physical custody of the child.
Only a legal or adoptive parent will have access io
medical records, regardless of which partner has
physical custody of a child.

Visitation or custody; denial or interference;
court actions and remedies. In any custody or
visitation proceeding, if the courr derermines
that a party to a custody or visitation order has
unjustifiably denied or interfered with visitacion

_granted by a custody or visitation order, the court

may order thar the visitation be rescheduled,
modify the custody or visitation order and assess
costs or counsel fees against the party who has
unjustifiably denied or interfered with visitarion
rights. A non-adoptive same-sex parent in has no
right to custody or visitation of a child should the
couple separate.

Notice of intent to relocate. In any cusrody or vis-
itation proceeding, the court may include a5 a con-
dition of a custody or visitation order a require-
ment that either party provide advance wrirren
notice of ar [east 45 davs to che court. the other
party. or both. of the intent to relocaze the perma-
nent residence of the party or the child cither with-
in or curside of the State. A non-adoptive same-sex
parent has no right fo receive notice of relocation of

his/her child.

9-304;
92-303

9-307
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Definitions. “Relative” includes a parent. grand-
pazent, brother, sister. aunt, and uncle. A non-
adoptive same-sex parent is not included in the defi-
nition of a relative,

Custody and visitation: jurisdiction. An equity
court has jurisdiction over a child remaved from the
state if che parencs are (i) separared or divorced and
Maryland was the parents’ marital domicile or the
domicile in which the marriage contact was last
performed and (i) one of the parents resided and
centinues o reside in the state. This provision may
not grant a court {urfsdfch'on over a child of a same-
sex couple as the couple had no marital domicile.

Legal custodian; effect of conflict. In most cir-
cumstances. a Maryland custody order prevails over
a custedy order of another state. A non-adoptive
some-sex parenf does not have standing to seek o
Maryland custody order:

Acts barred in and outside of Maryland. A relative
who lnows that another person is the lawful custo-
dian is prohibited from cermain acts including
abducring, taking, or carrying away the child from
the lawful cusrodian. The non-adoprive same-sex
parent of a child may nor be treated as 2 lawful cus-
todian by other relacives.

Clear and present danger; petition. An individual
who violates §§ 9-304 or 305 may file a peticion
stating thar the child was removed because of a clear
and present danger to the child. A non-odoptive
same-sex parent is not o relative of the child and,
thus, is not covered under §§ 9-304 and 305, nor
can he/she seek relief under the provisions in the
even} of danger fo the child.

Penalties for violations. A person who removes a
child from his or her lawful custodian in vieladon
of §8 9-304 and 303 s guilty of 2 misdemeanor. A
non-adoptive same-sex parent is nof a relative of the
child and is therefore not covered under 5§ 9-304
and 305.

Use of any civil or criminal remedy to enforce
spousal support. The Stare’s Aztorney, the Child
Suppors Enforcement Administration of the



10-121

10-134

10-20

16-207

10-301

10-309

10-313

Deparrtiment of Human Resources. or a local sup-
port enforcement office is not limired in irs author-
iy to use any civil or criminal remedy to enforce 2
spousal support order. Spousal support is not avail-
able for a partner in o same-sex couple.

Withholding notice. A court may impose an ¢arn-
ings withholding notice pursuanr to a spousal sup-
port order. Spousal support is not available for a
partner in o same-sex couple.

Withholding terminadon. Withholding will ter-
minate when support payments are brought up o
date. Spousal support is not available for a partner
in a same-sex couple.

Failure to support spouse; punishment. A spouse
may not willfully fail to- provide support for the
other spouse without just cause. Spousal support is
not available for a pariner in a same-sex couple.

Spousal support orders. A court may order a2
spouse to pay spousal suppert. Spousal support is
nof available for @ partner in a same-sex couple.

Inmate earnings and spousal support. A court may
order the Commissioner of Corrections to deduct
an amournt of an inmarte’s earnings in order to pay
the inmate’s spousal supporr order. Spousal support
is not available for a partner in a same-sex couple.

Definitions. Defines “dury of support” as an cbliga-
tion imposed of imposable by law to provide support
for a child, spouse, or former spouse. Spousal support
is not available for a pariner in a same-sex couple.

Enforcement and modification of support order
by tribunal having continuing jurisdiction. A tri-
bunal of this State may serve as an initatng tribu-
nal to request a tribunal of another state to enforce
or modify 2 supporr order issued in thar state.
Spousal suppart is not available for o partner in a
same-sex couple.

Proceedings under this subtitle regarding support
orders. This title applies o modification of an
order for child suppert or spousal supporr. A non-
adoptive same-sex parent does not have an obfige-

10-328

10-332

10-338

11-101

11-102

11-103

11-104
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tion to pay child support. Spousal support is olso not
available for o pariner in o same-sex coupfe.

Rules of evidence and procedure regarding sup-
port orders. Spousal privilege agatnst the disclosure
of communicarions between husband and wife does
not apply to proceedings for support under this
subticle. Spousal privilege does not apply to same-
sex couples.

Complaint te establish’ suppaort order. A court can
issue 1 spousal or child support order for an individ-
ual or support enforcement agency from another
state. A non-adopfive some-sex parent does not have
child support obligations.  Spousal support is not
available for o pariner in o same-sex couple.

‘Contest of support order. The obligor of a spousal

ot child support order may contest the validity or
enforcement of an income-wichholding order
issued in anorher stace and received directly by an
employer in Maryland. A non-adoptive same-sex
parent is not subject to child support or spousal sup-
port obligations,

Alimony award. Alimony may be awarded upen
the filing of 2 complaint for alimony by eicher parcy
as part of a decree thae grants an annulmens, limir-
ed divorce or absolure divorce. Alimony is not avail-
able fo a parter in a same-sex couple.

Award of alimony pendente lite. In most cases, a
court may award alimony pendente lite to either
spouse. Alimony is not available fo a parmer in o
same-sex couple.

Ground for divorce oot bar, The existence of 2
ground for divorce against the parcy secking alimo-
ny is not an automaric bar to the court awarding
alimony to that party. Afimony is not available fo a
pariner in a same-sex couple.

Alimony award against noaresident. The court
may award alimony against a nonresident when the
bill of complaint requests it, the defendant owns
property in the sate, and the coure facks oe is
unable to exercise personal jurisdiction over the
nonresident spouse. Alimony is no# available to a
pariner in a same-sex couple.
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11-105

11-106

11-107

11-108

L1-110

1-111

11-112

Alimony award after foreign decree. Under cerrain
circumseances, a court may award alimony to eicher
party when an annulment or divorce has been
granted in another jurisdiction.  Alimony is not
available to a poriner in a same-sex couple.

Amount and duration of alimony. A court consid-
ers many factors in awarding alimony, including rhe
lengch of the marriage and circumstances char con-
wibuted rto the estrangement of the parties.
Alimony is not available to o parfner in a same-sex

couple.

Extension or modification of alimony. A courrcan
extend the lengrh of alimony if ending it would lead
to a harsh and inequizable resule. Alimony is not
available to a partner in a some-sex couple.

When alimony terminates. Unless the partes
agree otherwise: alimony terminates on the deach of

either party, on the marriage of the recipient. or if

the court determines that termination is necessary
to avoid a harsh and inequitable result. Alimony is
not available to a pariner in o sume-sex couple,

Reasonable expenses. A court can order a party o
pay reasonable cxpenses, including suit money,
counsel fees, and costs, to a party for prosecuting or
defending an action for alimony. Afimony is not
available to a partner in o same-sex couple.

Health insurance expenses allocated. A courr can
allocate between the parties any additional costs of
providing hospital, medical or surgical benefits
uader a group contract or require continuation or
reinseatement of such benefits. Divorce law protfec-
tions authorizing a court fo aflocate health insuronce
axpenses are not available fo same-sex couples.

Authoriry of court in cases of insanity. A court can
order one spouse o pay alimony, a lump sum. or
give bond to the Srate conditioned on the payment
for the care and support of the insane party for the
rest of his or her life and the insane party’s reason-
able funeral expenses. Divorce low protections
authorizing a court fo order alimony or ather pay-

ments in the case of insanity are not available fo

same-sex couples.

12-101

12-103

Award of child support and payment of mother’s
medical expenses. A court can award child support.
both pendente lite and for a fixed period. A court
also can order a parry to pay a portion or al! of the
mother’s medical and hospital expenses for preg-
nancy. confinement, and recovery and medical sup-
port for the child, including neonaral expenses.
Divorce law profections autherizing a court to allo-
cate child support and other expenses are not avail-
able to same-sex couples.

Inclusion of child on health insurance coverage. A
court can order a parent to include a child in their
health insurance coverage as part of any support
order. Divorce low protections authorizing o court to
order health insurance coverage are not available to
same-sex couples.

Award of costs and counsel fees. A court can order
a party to pay costs and counsel fees in any applica-
tion, recovery, of enforcement of any custody. sup-
port, or visitation proceeding. Divorce law protfec-
tions authorizing a court to determine custody, sup-
port, or visitafion are not available lo sama-sex cou-
ples.

FINANCIAL INSTITUTIONS

6-302

8-307

11-301

Credir union membership via spouse. Permits che
spouse of an individual who is eligible for member-
ship in 2 credit union o become a member. Same-

SR parters are not considered Spousas.

Savings and Loan Associations” Directors’ spouses
and gifts. With regards o Savings and Loan
Associations, the spouse of the Division Director or
any Division seaff is prohibited from receiving gifts
from or becoming indebted ro any associarion or
related entity that is subject o the jurisdiction of
the Division Director. Same-sex pariners are not
considered spouses, therefore, the statute is not appli-
cable o same-sex couples.

Extenston of credit. Exemprs the granting of a loan
or credir between relarives from che licensing
requirernets for the provision of installment loans.
Same-sex pariners ore not considered relatives and
therefore may be in violation of the stotule if one part-
ner habitually gronts installment loans io the other.



11-403

Sales ' Finance applications. Allows the
Commissioner of Financial Regulation mn the
Department of Labor, Licensing, and Regulation
to deny che application for a license o deal as a
sales finance company if che spouse of the appli-
cant has, intzr alia. had a license revoked. Some-
sex pariners are not considered spouses, there-
fore, the siatus of one partner under the
Deparfment of Labor regulations will not odversely

affect the other.

Mortgage loans. Exempts from the licensing
requirement for mortgage lenders, a person making
a mortgage loan to & borrower who is that person’s
spouse ot a childs spouse. Same-sex partners ore
not considered spouses, therefore, the parent of one
partner may not enfer info a mortgage agreement
solely with his child’s same-sex partner.

HEALTH GENERAL

4-211

4-215

New certificates of birth. A new birth certificare is
automarically made, wichour court order, upon
proof that the previously unwed parents of a child
born in Maryland have now married. Some-sex
couples are not efigible fo be married, and cannot
aobtain a new birth certificate for their child, without a
second-parent adoption,

Burial permit. The Department of Health and
Mental Hygiene may nor deny inspection of a bur-
ial permit record to the spouse of the deceased
whose ‘human remains have been disinterred or
ceinterred. A same-sex parier is not enfitled fo

review the permit,

Copies of certificares. When issuing a death certifi-
cae to a surviving spouse, notice must be given of
eligibilicy of continued health insurance benefics.
Continved health insurance benefits are nof guaran-
teed for same-sex surviving pariners.
Consent for postmortem examinations.
Provides a list of those persons, in order of prior-
ity. enrizled to make postmortem decisions for
the deceased, including a parent, spouss, ertc.
Same-sex pariners are not included on this list of
those authorized by low to grant consent for post-

mortern examinations.

7-404

7-1003
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Definitions. “Practicioner” is defined as a person
who is licensed by che State as a2 funeral director,

including a surviving spouse licansee to pracrice
mortuary science. A same-sex parfer is not eligible
to operate under a surviving spouse license.

Drispositicn of body other than by will. Provides a
list of those persons, in order of prioricy, who may
decide how to dispose of a decedents body in the
absence of a will. Same-sex partners are not includ-
ed among the list of those authorized by law to make
decisions regarding the final dispasition of a partner’s

body.

Health Care Agent restrictions. Prohibiss a spouse
of an owner. operator. or employee of a health care
faciliry from which the declarant of an advance
directive is receiving health care from serving as a
healeh care agent. Same-sex partners are not consid-
ered spouses, hence they are not covered under this

provision.

Surrogate decision making. Provides  list of those
persous. in order of priovity, who may make health
care decisions in the absence of a health care agent
appoiniment. Same-sex pariners are not included
ameng the list of those authorized by low to make
health care decisions for one anoiher. As a result they
must execute health care agent appointments, such as
Advance Directives or Medical Powers of Afforney in
order to secure their ability to make medical decisions
for each ofher.

Evaluations. Requires che “family unit” be evaluar-
ed for a determination of ¢ligibilicy for state sup-
ported services. Same-sex couples are not consid-
ered a family unit.

Shared toom privileges for spouses. Provides thar
spouses who are both residents of a licensed residen-
tial facilicy for developmental disabilities shall be
given the opporrunity to share a room if it is feasi-
ble to do so and noc medicaily contraindicated.
Also. that each married individual in a licensed res-
idential facility for developmental disabiliries shall
have privacy during a visit by the spouse. Some-sex
pariners are not considered spouses and are there-
fore not eligible to receive these preferences.

[#N]
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10-616

10-807

13-104

15-122

16-101

Certificares. Prohibits a physician or psychologist

from signing 2n involuncary huspital admission for

menral disorders if the practitioner s relaced ro the
individual by blood or marmnage. A some-sex part-
ner does not receive similor profection under this pro-

vision.

Transfers between facilities. Permies che director to
rransfer 2n Individual berween public and privare
Fecilities subsequent to notifying the individual's
next-of-kin and prohibits the transportiag of the
individual/pacienr unless he/she 15 accompanicd by
a spouse, parent, or aduir sibliag or child. A same-
sex partner is not enfifled to o notice of transfer nor
eligible to accompany his/her same-sex partner who
is'a patient.

Restrictions for voting members of the State
Advisory Council on Hereditary and Congenital
Disorders. Prohibits a voting member of the Stare
Advisory Council on Hereditary and Congeniral
Disorders appointed by the Governor from being a
spouse of a health professional or a spouse of an
individual involved in the administracion or owner-
ship of any health care institution or health insur-
ance organization. Same-sex partners are nof con-
sidered spouses and therefore are not subject to this

provision,

Responsibility of spouse under program. A spouse
is responsible for pu}rin.g the health care costs of the
Maryland Medical Assistance Program o the excent
of his or her abilicy. A some-sex pariner does not
have a responsibility to cover the costs of his/her
partner’s healthcare expenses. '

Definitions - Maryland AIDS Insurance
Assistance Program. Defines “family” to include a
resident spouse and children under che age of 18
vears, or the parenss of child under the age of 18
years participating in the program. Same-sex parf-
ners are not covered by the definifion of “family” in
this sublitle.

Definitions. Defines a “responsible relative” of a
recipient of services to mean a spouse, parent, or
child. A same-sex partner is not included within this

definition.

16-204

19310

Liability for payments. Prohibits the imposition of
ltability for healch care services on a spouse or child
if they have been abandored by the recipient of
services and prohibiws the imposition of liability on
a responsible reladve, if char relative has been the
vicrim of sexual/physical abuse. A same-sex pariner
is not liabfe for payment of his/her pariner’s health
care services.

No limiration on time for misrepresented assets by
spouse. States that if a responsible relative, which
includes the spouse of a recipient of services, who 13
liable for che cost of care of che recipient of services
has misrepresented assets or submirted fraudulent
information and, by doing so. has avoided any part
of the claim for the cast of care, there is no timira-
rion on the dme in which the caim may be broughe
against the estate. Same-sex pariners are nof consid-
ered spouses and cannot be held liable for the health-
care ligbility of his/her partner.

Liability of responsible relatives. The liabilicy of
responsible telatives. which includes che spouse of a
recipient of services, for the cost of care of 2 men-
tally retarded individuaf in a residential, stare facili-
ty ceases when the cost of care of the mentally
retarded individual has been charged for 2 period or
periods that total 16 years. A same-sex pariner is

not included within the defiriition of “responsible rel-

ative” and cannof assume liabifity for the healthcore
costs of his/her pariner.

Organ or tissue donation. Provides a list int order of
priority of those individuals that may serve asa dece-
dent’s representative regarding discussions of organ
and tissue donation, including a spouse, an aduft
child, a parent, an adulr sibling, a guardian, ot a
friend or other relative accompanied by an affidavic
asserting their relationship to the decedent. A same-
sex pariner possessing an advance medical directive
providing them wiih authority over the disposition of
his/her partner’s body would qualify under the last
category above, however, without this additional legal
insfrument, o same-sex pariner may nof serve as’
his/her decedent pariner’s represenfative.

Admissions. Where feastble, spouses who are in the
hospital together should be able to share a room



19-370

20-102

20-104

20-105

rogether. Same-sex couples are not entifled to this
preference when both are hospitalized.

Definitions. Classifies those persons thac may peti-
ton the Patdent Care Advisory Commirtee on
behalf of the patient and are responsible for making
decision with medical consequences for patient.
including the patienz. a physician, a family mem-
ber, or an individual with a power of artorney to
make decision wirth medical consequence for a
patient. A same-sex parmer possessing o medical
power of atforney to act on behalf of his/her partner
may pelition the Commitice, however, without this
additional legol instrument, o same-sex partner may
not act en behalf of his/her partner with regard fo
medical decisions.

Minors; rreatment for health-related problems, A
minor has the same capacicy 25 an adult 0 consent
to medical trearment if the minor is married. is the
parent of a child, or if the minor’s health would be
jeopardized by the-'delay in obtaining consent from
another. A minor in a same-sex partnership will not
be deemed to have the same capacity as an aduft.

Access to medical informarion. Physicians or other

medical seaff may give a parent, the guardian or cus-
todian of a minor, or the spouse of the parent infor-

. mation concerning the treatment of a minor without

the minor's consent or over the minor’s express objec-
tions. A same-sex partner is not considered o spouse
and therefore is not.entiled to receive information con-
cerning the freatment of his/her pariner’s minor child.

Definitions. For the purposes of informal kinship
care, a “relative” is defined as an adult relared to che
child by blood or marciage within the fifth degree
of consanguinity; such a relative may consent to
health care on behalf of the minor. Some-sex part-
ners do nof qualify as a relative for purposes of infor-
mal kinship care.

HEALTH OCCUPATIONS

1-301;
1-362

Health care referrals and business interest. Governs
the structure of compensation arrangement that
may be provided to a health care practitioner and
an tmmediate family member and defines “immedi-
are family members” o include, a spouse, child. a

1-301;
1-303

7-101;
7-308

7-308.1

7-405

7-407

Apx. 38

child’s spouse, a spouse’s parents. a sibling, or the
sibl.inf;'s spouse. Same-sex pariners are not consid-
ered spouses, hence, this staiufe is ingpplicable fo
some-sex pariners of health care practitioners, their

parents and siblings.

Health care referrals and business interest. Requires
a health care pracricioner making a lawfud referral o
disclose the existence of the beneficial inrerest of a
spouse in the health care endiy w which the refer-
ral is being made. Some-sex pariners who are not
considered spouses are nof required to comply with
this disclosure requirement.

Continuation of mortician or funeral direcror
license. Requires the Maryland Srate Board of
Mortcians to issue a Surviving Spouse License to
an applicant if the applicant is the surviving spouse
of a licensed morrician or funeral direcror whose
license was in good standing ac the time of death
and whose spouse was operating and wholly or par-
tially owned the motruary science business at the
time of death. Same-sex partners are not considered
spouses and cannot receive such a license in the event
of their partner’s decth.

Continued operation of 2 mortuary science busi-

ness. Permits the personal representative of the
estate of a licensed morrtician or funeral direcror,
who wishes w continue operation of the mortuary
science business to obtain an execuror’s license that
is valid for six months. Upon expiration of the
execuror’s license, the personal representative must
be independently licensed or the holder of a surviv-
ing spouse license or corporation license. A same-
sex pariner serving as the personal representative of
his/her deceased pariner’s estate may not confinue to
operate the mortuary science business under a surviv-
ing spouse’s license.

Regulation of pre-needs contracts. Permirs the
holder of a surviving spouse’s license to provide
services or merchandise under a pre-needs contracr.
Some-sex pariners ore not eligible for a surviving

spouse’s ficense.

Surviving spouse health insurance benefits.
equires funeral direcrors o provide the surviving
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spouse of the deceased, or the authorized representa-
tive, a notice which advises that cereain individuals

may be entided ro continuation of group health
insurance benefits.  Surviving same-sex partners are
not entifled to o continuation of benefits under applico-
ble law, therefore funeral directors are nof required fo
provide such notice fo the surviving same-sex partner.

Disposition of body. Provides for priority of chose
persons able ro make decisions as to the final dispo-
sition of decedear’s body. Without prior written
authority, same-sex pariners have no priarily fo make
decisions as fo disposition of their deceased pariner’s

body.

INSURANCE

10-120

13-113

14-115

15-201

Temporary license. Permits the Commissioner ro
tssue 2 eemporary license 1o act as an insurance pro-
ducer to the qualified surviving spouse or personal
represeneative of a deceased or mentally or physical-
Iy disabled insurance producer. Surviving same-sex
pariners would not be eligible for such a temporary
flicense under the provisions relevant to a qualified

spouse.

Application or consent required for life or health
insurance contracts. A spouse may pur into effect
an insurance policy on the other spouse. A some-
sex pariner may not similarly take ouf an insurance
policy on the other pariner without that partner’s writ-
fen consent.

Insurance of husband and wife. A creditor may
not require that borh husband and wife be insured,
unless expressly authorized. Similar prorections are
not provided to same-sex couples. As a result they
may face greater difficulty oblaining credit.

Restrictions for the Board of Directors of
Nonprofit Health Services. Prohibits a member of
the board of directors of a nonprofit health services
plan from being another member’s spouse. chifd’s
spouse, spouses parent, or sibling’s spouse. Same-
sex parfners are nof considered spouses.

Form of policy. Requires health insurance policy

issued in the stare to cover the policy holder’s
spouse, dependent children, any other individual

15-215

15-407

15-408

15-409

dependent on the policy holder or any other indi-
vidual relared and resident in the houschold of the
policy holder. Same-sex partners are not consid-
ered spouses, nor are they considered related fo ihe
policy holder. Moreover, same-sex _partners are
rorely permitied to moke o showing of economic
dependence.

Optional Indemnity Provision. Permits insurance
policies to contain certain indemnizy provistons
thar provide for payment to the insured’s sstaze or
beneficiary under 18 years of age; otherwise such
funds shall be paid to any relative by blood or mar-
riage to the insured. Same-sex pariners are unable
to marry and therefore are not efigible to receive
indlemnity payments under such a contingency pro-

vision.

Continuation of group coverage after death.
Requires a group conrract insurance provider ro
provide continuation of coverage for a qualified sec-
ondary beneficlary, which includes the spouse of
the insured, after the death of the insured. Same-sex
pariners are not covered under this provision.

Continuation of group coverage after divorce.
Requires 2 group contract insurance provider to
provide continuation coverage for a qualified sec-
ondary beneficiary, which includes the spouse of
the insured. after the divorce of the insured and the
beneficiary spouse. Same-sex pariners are nof cov-

ered under this provision,

Conunuation coverage for involuntarily terminat-
ed employees. Requirss a group contract insurance
provider to provide continuation coverage for the
spouse of the insured, if the group conrrace previ-
ously provided coverage for the insured’s spouse
before the insured was involunrarily rerminared.
Same-sex partners cre not covered.

Open enrollment of involuntarily terminated
spouse losing coverage. Requires continuous open
enrollment under group health insurance conrracrs
for employee’s spouse or children who lose coverage
under anocher policy due to involuntary termina-
tion. Same-sex pariners do not have the right fo be
covered by their partner’s health insurance benefis.
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15-810

15-1206

£5-1208

15-208.1

15-1406.1

Conversion rights of covered spouse ceasing to be
dependent. A group contract must provide the
saine conversion rights ro a dependent spouses that
cease to be qualified members of the family due w
divorce or death of the insured employee. Same-sex
pariners do not have the right to be covered by their
pariner’s health insurance and therefore are not enti-

Hed to similar conversion rights under this provision.

Benefits for in vitro Fertilization (IVF). Prohibits
excluding benefiss for all outpatient expenses aris-
ing our of IVF procedures. Such benefits are
defined in terms of fomifies, which do not include
same-sex couples, same-sex couples altempting to
have children together may be required to pay the full
cost of IVF procedures.

Group spousal coverage. Provides thac policy carri-
ers requiring participation minimums for small
employers may not consider as eligible employees
who have group spousal coverage under anocher
public or private plan. Coverage of same-sex part-
ners is nof covered under the above provision.

Late enrollee coverage. Excludes a lare enrollee in a
health services plan from coverage for pre-existing
condidons if a court has ordered coverage to he pro-
vided for a spouse or a request for enrollment is
made within 30 days after the eligible employees
marriage. Some-sex pariners are not covered.

Special enrollment in health benefits - small
employers. Requires all small employer health ben-
efit plans to provide a special enrollmenrt period
during which an individual who becomes a depend-
ent of the eligible employee through marriage, an
eligible employee who acquires a new dependent
through marriage, or the spouse of an eligible
employee ar the birth ot adoprion of a child may be
enrolled under the healch benefic plan.  Some-sex
couples who are unable to marry are not entifled fo o
similar benefit.

Special enrollment in health benefirs. Requires 2
group health benefit plan to provide a special
enrollment period during which an individual who
becomes a dependent of the eligible employee
through marriage, an eligible employee who

16-110

16-1i1

17-209

Apx. 40

acquires a new dependent chrough marriage, or the

spouse of an eligible emplayee at the birth or adap-
tion of a child may be enrolled under the group
health benefit plan. Same-sex couples who are
unable lo marry are not entitled to a simifar benefit.

Payment of proceeds withour letters of adminis-
tration. Allows an insurer to pay rhe life insurance
proceeds of a resident of the stare who dies intes-
zate, with an estace valued at less than one thousand
dollars, to the decedent’s surviving spouse without
the grant of letters of administration under cerrain
circumstances, Such streamlined procedures are nof
availoble fo same-sex parfners.

Proceeds exempt from creditors. Proceeds of an
insurance policy for the benefit of a spouse or
dependent child are exempr from claims of credi-
to1s. Proceeds for the benefit of some-sex pariners
are not exempt, and may be oftached by creditors.

Cash surrender value after premium in default.
Sets the cash surrender value of family life insurance
policies that defines a primary insured and provides
termed insurance on the life of the spouse of the
primary insured thae expires before the spouse’s age
of 71. The definition of families does not include
same-sex couples.

Insurance on spouse or child of employee or
member.  Group life insurance policies are
required to cover the spouse and children of the
employee. Some-sex couples are nof entitled to sim-
ilar coverage.

Personal Injury Protection Coverage. Requires
issuers of mortor vehicle liability insurance eo pro-
vide other types of insurance coverage for family
members. Same-sex couples are not included within
the definition of family members and thus may not
have access to joint insurance coverage.

Condouatoen of coverage of family members on
exclusion of policyholder. Cancellation of coverage
for a Maryland Auromebile Insurance Fund policy
holder does nor change the coverage of the policy
holder’s spouse. A same sex pariner is not provided
similar protection.

o
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20-601 Uninsured driver’s claims. Prohibis an uninsured

drivers spouse who lives in the uninsured driver’s

household from submitting a claim against the
Maryland Automobile Insurance Fund. Some-sex
partners are nof considered spouses.

LABOR & EMPLOYMENT

3-403 Extent of subtitle. Excludes from the requirement
to pay minimum wage, the spouse, child or imme-
diate family member of an employer. Same-sex
pariners are nof included in the definition of spouse
or immediate family.

8-808.1 Deduction or withholding of benefits. Defines
when spousal support or alimony may be withheld
or deducted {rom unemployment insurance bene-
fits. Same-sex pariners are not eligible for spousal

supporf.

8-215 Family relationship, Excludes an employed spouse
from «ligibility for the teceipe of unemployment
insurance benefits. Same-sex parfners may be treat-
ed like any other employee and are eligible to receive
vnemployment insurance should they cease working
for the pariner-employer.

8-220 Students. Unemployment insurance benefirs will
not cover employment performed by the spouse of
a student that is part of a program established by an
educational insticution to provide financial assis-
tance o the student. Some-sex porfners are not
considered spouses, therefore may be inefigible for
such financial assistance employment program.

8-808.1 Alimony and spousal support withholdings,
Alimony and spousal supporr can ouly be withheld
from unemployment insurance ro the excent of fed-
eral law.  Same-sex pariners are not eligible for
alimony or spousal support.

9-509 Exclusivity of employer liabilicy.  Where an
employee covered by worker compensation is delib-
erately injured or killed in the course of employ-
ment, 2 surviving spouse may bring 2 claim against
the employer for any deliberate act. A some-sex
pariner does not have standing to bring a suit against
an employer for a defiberate act against his/her
employee pariner,

A ARAZRIAGE

9-632;
9-640;
9-646

9-680

9-681

9-682

Survival of compensation. Creates a survival right
to compensation for surviving spouses and depend-
ent children for unpaid disability insurance upon
the death of the covered emploves. A same-sex
partner is ineligible to collect such benefits.

Compensation prohibited. Preveness 2. surviving
spouse of a covered employee whose dearh was caused
by an accideneal personal injury or an occuparional
disease [rom receiving workers compensacion benefirs
if the surviving spouse deserss the covered employee
within a year of the accurrence of the accident or dis-
ablement. A same-sex pariner is nof entifled to o sur-
vival right of compensation in any event.

Wholly dependent individuals. A surviving spouse
who was wholly dependent upon a covered smploy-
<z at the time of che employee’s death can continve
to receive death benefits from the emplover or
insurer. A surviving some-sex pariner may not col-
lect such continuing death benefit as a same-sex part-
ner is nof considered o spouse or u dependent of the
deceased under any circumstances.

Continuation of death benefits after remarriage.
Requires an emplover to continue paymenc of
ongoing deach benefits to a partially dependent sur-
viving spouse who remarries and does not have
dependent children and who has not received more
than $45.000 before his/her remarriage. A surviving
same-sex parfner may not collect such confinuing
death benefit as a same-sex pariner is not considered
a spouse or a dependent of the deceased under any

¢ircumstances.

NATURAL RESOURCES

3-103.1

Employees. Spouses and family members of the
Maryland Environmental Service (MES} are eligi-
ble for healih care and retiremenst benefits. Same-
sex partners of MES employees are nof eligible for
these benefits.

Angling licenses geaerally. An owner or tenant of
land bordering on non-tidal warsr, hasfher spouse,
children or the spouse of any child whe resides on
the land with the owner or tenant when fishing in
non-tidal water adjoining the land are exemipt from
the license requirements. A some-sex pariner resid-



4-701

4-807

4-811

10-301

10-410

ing with the owner/tenant is nof exempt from the

license requirements.

Tidal fish license. The Deparement may authorize
the permanent transfer of a tidal fishing license o a
licensee’s spouse, spouse’s sibling, child or child’s
spouse. stepchild, grandchild, sibling, sibiing’s
spouse or grandparent. This provision does not per-
mit a permanent fransfer fo a same-sex pariner,

Chesapeake bay sport fishing license. A person
may fish for finfish in the Chesapeake Bay or its
tidal rriberaries withour a Chesapeake Bay spore
fishing license if the person is fishing from privare
real property as an owner or family member of an
owner. A same-sex pariner is not considered o fam-
ily member undler this provision.

License to engage in business of picking, canning
or packing crabs. The family trade exception
exemprs persons engaged in a family crade from
operating and sales licensing requiremenss. A
same-sex pariner is not included within the definition
of family under this provision.

Restrictions on use of crab pots by landowners in
certain counties. Persons selling crabmeat for local
family trade are exempr from license requirements.
Family zrade means the selling of picked crabmear
directly to the consumer by the picker, with the

eat being picked entirely from crabs harvesced by
the picker or family of the picker A same-sex part-
ner is not considered family under this provision.

Safe — Fees; excise tax. A person is not required ro
pay an excise tax if the transter is between members
of the immediace family. A same-sex pariner is not
an immediate fomily member, and therefore is

required fo pay the excise fox.

General requirements. Hunting license exemp-
tions exist for the resident owner of the farmland,
hisfher spouse, children and the children’s spouse,
The exemption does not apply to same-sex pariners.

Restricdons on hunting wildlife generally. Steel
jaw leg-hold trap restrictions do nor apply to those
set on farmland by the owner of the farmland or by

his or her immediate family who reside on the
Farmlund.  Some-sex pariners are not included with-
in the definition of immediate family and are there-
fore excluded from this exemption.

PUBLIC SAFETY

1-202

3-104

7-203

~
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13-811

Apx. 42

Death benefits. A spousc or family member ofa law
enforcement officer, correctional officer. or firefigh:-
er who dies in the line of dury is eligible ro receive a
$50,000 deach benefie, up to 2 $10,000 fzneral ben-
efit, and is presented with'a scare flag. The same-sex
pariner of a law enforcement officer who dies in the
fine of duty is not enfitled to collect these benefits.

[nvestigation or interrogation of law enforcement
officer. A spouse is efigible to initiate an investiga-
tion against a police officer for brutality against
his/her spouse. A same-sex pariner does not have
standing to initiate such an investigation on behalf of
his/her pariner.

Straw purchases. Spouses are eligible for a simpli-
fed process for a gift transfer of a firearm. Same-
sex couples are not eligible to tuke advanfage of this
simplified process.

Death ‘benefits for volunteer fire/rescue squad.
Provides for the payment of death benefits, in order of
priority, to the surviving spouse, dependent child, par-
ents, or siblings of a volunteer fire and rescue worker
who dies in the line of duty: Same sex pariners are not
entitled to receive death benefifs under the above previ-
sion for o partner who dies in the line of duty.

Cecil County. Provides for the cessation of surviv-
ing spouse benefits if the spouse of a deceased fire
or rescue squad member remagries. A surviving
same-sex partner is not entifled fo death benefits.

Excuse. Members of the Maryland Nadonal Guard
may be excused from assemblies or annual inspec-
rions for the serious illness of a family member. A
same-sex partner is not included within the definition
of “family member.”

Definitions. Defines “family member” to include
individuals relaeed by blood or marriage. The defi-
aition does not include same-sex pariners.




14-212

14-602

14-702
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Eviction or distress. Prohibirs che eviction, trom
cerrain kinds of rental property of the spouse. chii-
dren ar other dependents of a person in emergency
maﬂag(:m.t‘nt St‘l‘ViCE or a pl‘:l‘sorl SUFFCfing serious
injury during a statutorily-defined scate of emer-
gency. A some-sex pariner is not profected against

eviction during this period.

Interstate emergency management and civil
defense compact. Requires the Stare o provide
compensation and deach benefits on the same terms
and conditions o members or represencatives of
deceased members of the state’s emergency manage-
ment and civil defense forces injured or killed
responding to an emergency in another state pur-
suant to the compact. A same-sex partner is not eli-

gible to receive survivor benefits,

Emergency management assistance compact.
Requires the Seate to provide compensation and
death benefits on the same terms and conditions to
injured members of the emergency forces of che
stace and represeneatives of deceased members of
such forees where such members sustuined injuries
ot were kiiled rendering aid in another state pur-
suant to the compact. A same-sex partner is nor eli-

gible to receive survivor benefits.

PUBLIC UTILITIES COMPANIES

2-301

2-303

2-307;
2-308

“Relative” defined. A relative s a person relared by
blood or marriage. Definition does not include a

Same-5¢X parner.

Relatonship with public service company. No
commissioner, general counsel, officer, or employee
of the public service commuission or their spouse, par-
enr, sibling or child may have an official telation or
connection to or financial interest in a public service
company. This restriction does not extend to the same-
sex partners of public service commission personnel.

Accepting gifts. No commissioner, general coun-

sel, officer, or employee of the public service com-
maisston or thelr spouse, parent, sibling or child may
accept gifts from a public service company. its
agents, officers, or employees. This resiriction does
not extend to the same-sex pariners of public service

commission personnel.

Tl
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Rate discrimination. Public ualities are genzrally
prohibited from rate discrimination,  They may
offer more favorable rates to their employees and
their immediate family members, as well as pen-
sioners, as part of employee benetits packages.
Same-sex pariners are nof included within the defini-
tion of immediate family, therefore there may be lim-
itations on the valve such reduced rates provide to o
same sex employee benefit package compared fo

that of a married employee.

REAL PROPERTY

4-108

4-204

7-301

8-326

11-138

Aboiition of straw deeds. Provides for the elimina-
tion of scraw deeds for the grant of any interest in
property, including property held by husband and
wife in cenancy by the entirery. Some-sex couples
may not hold property in lenancy by the entirety
which provides added protections For properly held
joinily by & married couple.

Acknowledgment of husband and wife. Sers forch
the prescribed form for acknowledgment to be used
by a husband and wife for the granc of property
held as tenants by the entirety. Same-sex couples
are not eligible to hold property in this form of joint
tenancy.

Foreclosure protections. Provides certain protec-
tions for residences in foreclosure, consisting of not
more than four single family dwelling unirs, one of
which s occupied by the owner or the owners
spouse or formes spouse. A some-sex pariner is not
considered a spouse.

Levy on possession of spouse. In a lease in either
the husband or wife’s name, all goods on a leased
premises belonging to either husband or wife are
subject to levy under distiess. In o lease noming only
one parkner in o same-sex coupfe( the other pariner’s
goods may not be eligible for levy under distress.

Rental facility, local government purchase.
Provides local governments with the right of first
refusal on certain rental facilitdes. with the excep-
tion of transfers made o a spouse. chiid, or co-ten-
ant of transfers made pursuant o legal action.
Transfers made fo a same-sex pariner will not sup-
plant the local government’s right of first refusal,



14-121

Access to burial sites. Defines a “person in inter-
est” as one who is relaced by blood or marriage w©
the person interred ar a burial sice,  This definition
does not include o same-sex pariner.

STATE FINANCE & PROCUREMENT

13-221

14-301

Informarion required from state contractors.
Requires state concractors provide financial discle-
sures including the ownership interests held by a
spouse. child. or any other relative living in the
home. A state contractor is nof required fo disclose
the ownership interests of his/her same-sex pariners
undler the above provision because the partrer is not
considered o “relative.”

Definitions. Defines a person’s nec worth for pur-
poses of the provision to include assers held joindy
with 2 spouse. A same-sex parfner is not included
within the definition of spouse, therefore the statute
could be read fo exclude jointly held assets with
another individual, nof a spouse.

STATE GOVERNMENT

2-107

92-913

10-611

Restrictions on relative employment. A member
of the General Assernbly may not employ for leg-
islative business, the member’s own refacive or the
relative of another member from the same legisla-
tive district.  Some-sex pariners ara excluded from
the definition of relative under this provision.

Laeligibility to buy State lottery tickets and shares.
Prohibits the spouse of an employee of rthe Seate
Lottery Agency from purchasing lottery tickets or
eeceiving prizes. The provision does not apply fo
same-sex partner of an employee.

State veterans’ cemeteries. The Maryland Vererans
Commission is authorized to maintain cemeteries
in the state for vererans and their immediate fami-
lies. A some-sex pariner is not considered immediate
family ond may be prohibited from being interred
with his/her poriner.

Definitions. A surviving spouse qualifies as a “per-
son in interest” eligible to request a correction to a
death certificate. A some-sex pariner does not qual-
ify as a “person in interest” and cannof request a cor-
rection fo a partner’s death certificate.

15-102

15-607

15-608

Apx. 44

Definitions. Defines categories of persons affected
by public ethics laws, including “qualifying refa-
tive,” “member of household,” “immediate family,”
erc. Same-sex parfner is not included in the above
cafegories of persons tangentiolly offected by public
ethics fows.

Gifts. Exempts an official or employee of the smate
government from the general prohibidon on solici-
tation or acceptance of gifts if the gift is from an
individual relared ro the official or employvee by
blood or marriage. Such an exempfion does not
extend fo gifts received by o same-sex pariner.

Suspending the disqualification of a member of
the General Assembly. Prohibics the suspension of
a2 disqualification of a2 member of the General
Assembly (i.e., disqualifying them from participat-
ing in any legislacive action because of a conflict of
interest) if the conflict is direct and personal o the
member or a member of the legislators immediate
family. Same-sex partners are excluded from the def-
inifion of immediate family.

Relationship with nonlegislative agencies.
Requires a legistator to disclose financial interests
held by the member or the members immediate
family to the Joine Ethics Commirtee of the name
of any business enterprise subject w regulation by a
State agency. Same-sex parfers excluded from the
definition of “immediate family.”

Contents of financial disclosure statements.
Exempts a member of the General Assembly from
filing = financial disclosure staternent regarding any
gift received by the members spouse. Same-sex
pariners are not considered spouses.

[nterest attributable to individuals filing financial
statements. Provides that an interest held by a
spouse or child of the individual may be arrributa-
ble if dicectly or indirecdy controlled by the indi-
vidual during the applicable time period. Inferests
held by same-sex parfners is not atiributable for pur-

poses of financial disclosure stafements,

Regulating lobbying activities. Requires a regulat-
ed lobbyist o file reports derailing expenditures




15-849

19-111

made on behalf of members or the member's imme-
diate family. The same-sex pariner of o member is
excluded from the definition of immediate fomily and
hence niot covered under the above provision.

Regulating [obbying activities. Requires a regular-
ed lobbyist 1o file a reporr disclosing the name of
the member of the immediate family of a State offi-
cial of the Execurive Branch who has benefited dur-
ing the reporting peried from gifts of meals or hev-
erages from the regulared lobbyist, whether or not
in cennecrion with lobbying activities. Same-sex
partners are excluded from the definition of “immedi-

afe family.”

Regulating lobbying activities-gifts. Exempts a reg-
ulated lobbyist from disclosing any gife made to the
regulated lobbyists immediate family if the gifr is
purely personal and private in narure and nos relar-
ed to the regulated lobbyists’ lobbying acrivities.
Same-sex partners are excluded from the definition of
“immediate family.”!

Disclosing contributions. A candidate for office in
Howard County is required to disclose certain
financial contributions made by a family member

to the treasurer of the candidare, the political com-.

miztee, or a slate of candidates, if made during the
48 month period prior to the applicarion for candi-
dacy being liled or during the pendency of the
applicarion. Disclosure provisions do not extend fo
coniributions made by same-sex pariners who are
not included within the definition of “family member.”

Acknowledgments — members of the armed servic-
es. Permits any instruments executed by a member
of the armed services or the person’s spouse or
dependents ro be acknowledged and validared
wherever they are locared before 2 commissioned
officer. Such a benefit does not extend to same-sex
pariners who may nof avail themselves of a military

witniess fo acknowledge an instrument.

STATE PERSONNEL & PENSIONS

2-302

Discrimination, harassment prohibited. Prohibits
the government from discriminating in employment
on the basis of marital starus. Same-sex couples do
not receive simifar prolection under this statute.

SRYLAND

Apx. 45

2-508
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Use of political or personal influence.  State
employees may not direcely supervise their spouses.
parent. child or sibling. This provision excludes

same-sex parfners.

Enrollment and participation. Provides thar the
surviving spouse and/or minor child of a srare
amployee may, subject to certain conditions, enroll
in the state employee health insurance program. A
same-sex pariner of a deceased siate employee does
not qualify to enroll in the state sponsored health

insurance program.

Enrollment and participarion by retirees. Provides
that under eertain conditions, the surviving spouse
or dependent child of a deceased retiree, who was
eligible to participate in the state health insurance
benefits, may enroll and participare themsetves in
the health insurance benefits options established
under the program. Some-sex partners are not con-
sidered spouses and are not eligible fo receive such
heafth insurance benefits.

Enroliment of oprtional reticement employees.
Provides thar the surviving spouse or dependent
child of a deceased state employee who was eligible
to enroll in the health insurance program, may, sub-
ject to certzin conditions. enroll and parficipare
themselves in the health insurance benefir options
established under the program. A surviving some-
sex partner is not eligible to enroll and participate in
the health insurance program of his/her deceased
parfner,

Enrollment of Environmental Service Stare
Employees. Allows 2 surviving spouse of an
emplovee or former emplovee of the Marvland
Environmental Service and Northeast Maryland
Disposal Auchority to envoll and parricipate in the
State Employes and Retiree Hearh and Welfare
Benefits Program. Same-sex partners are not consid-
ered spouses and are therefore not eligible to partic-
ipate in o deceased partner's benefits program.

Special open enrollment. Requires the state to
maineaint a special open enroliment period in the
healch insurance program for stare employees after
the death of their non-state employee spouse. Such



7-207

9-601

9-604

9-1203

10-404

special open enrollment pericds are not available o
o slate-employed surviving same-sex pariner,

Government service credits. Permirs che spouse or
surviviag spouse of a military veteran to receive an
addiconal ten point credit on selection tests given
for skilled service and professional service posttions.
A surviving same-sex pariner of a military veteran is
not eligible fo receive such credit.

Entitlement to sick leave. Non-temporary state
employees are entitled to paid sick leave for che
medical appointment, iliness, disabilicy, or deach of
an immediare family member. Same-sex pariners
are not included in the definition of immediate fami-
ly, therefore, a partner in a same-sex couple is Aot
entitled to sick leave for ihe illness, disability or death

of their same-sex pariner.

Definitions. Defines “Immediate family” to
include spouses, Same-sex poriners are not includ-
ed in the definition of “immediate family.”

Employee to Employee leave donation. Employees
with unused leave may donare their leave to a fellow
employee who has exhausted all of his/her leave
because of a catastrophic illness or injury of an
immediate family member. A same-sex pariner is
excluded from the definifion of an employee’s imme-
diate family and therefore may not toke cdvantage of
donated leave to care for their ill or injured partner.

Sick. Leave Incentive Program; ¢ligibilicy. Provides
for year-end payment of unused sick leave time over
240 hours, with usage excepeions provided for, inter

alia, che death of an immediate family member or

leave taken in accordance with the Family Medical
Leave Act. Same-sex pariners are not included within
the definition of “immediate family,” therefore they nof
entitted to fake sick feave for the death of a partner.

Death benefits for survivors of state employees.
Provides for the payment of a death benefir to a sur-
viving spouse, dependent child or dependent parent
of a state employee killed in the performance of
his/her duries. A surviving same-sex pariner of a
state employee kifled in the performance of his/her
duties will not collect under the above provision.

21-401

21-303

22-303;
22-308

24-401.1;
26-401.1

Apx. 46

Election of reduced allowance. Permits a member
of the Law Enforcement Pensions Systern, Stare
Police Rerirement System or Judges Retirement

System 1o elect a reduced allowance w be paid
instead of the basic allowance provided for, if the
member is not married ac the time of rericement. As
applied, this statute may disparately impact married
participants, in that the reduced ollowance opiion fs
always available fo a same-sex partner who is nof
permitted fo marry under the low.

Retirement counseling. Requires the administra-
tors of the siare retirement system o offer recire-
ment counseling to member/retirees and their
intmediate family members. A some-sex pariner is
not considered an immediate fomily member of ihe

refiree.

Election of eligible rollover distribution. Provides
chat eligible rollover diseribution payable to a sur-
viving spouse may only be paid directly into an
individual rerirement account or annuity. A surviv-
ing same-sex pariner is nof covered under this provi-

sion,

Purchase of service credit. Provides char the surviv-
ing spouse of @ member of the Teachers' Retirement
System may pay the final adjustment for service
credit purchased by a deceased spouse. A surviving
same-sex partner is nof permitfed ko make final pay-
ment on service credits for o deceased partner.
Governor and surviving spouse. The surviving
spouse of a Governor or former Governor of
Maryland is entitled to receive halt of the
Governor's pension. A similarly sifuated same-sex
pariner would not be enfiffed to receive one-half of
the refirement allowance.

Deferred retirement option program. A surviving
spouse will auromacically recetve funds set aside by
a member of the State Police Retirement System or
Law Enforcement Officers’ Pension  Svstem
Deferred Retirement Oprion Program if the mem-
ber dies prior to retirement. A surviving same-sex
partner wauld not autormatically receive such funds if
not specifically designoted as a beneficiary prior to
the member’s death.




24-403;
26-402

27-103

27-403;
27-404

29-203
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Suevivor benefits. The surviving spouse of a refiree
in the Srate Police Retirement System or Law
Officers Pension System who has

Enforcement
retited with a service retirement or disability retire-
ment allowance is entitled to half of the retirees
allowance. A surviving same-sex pariner is not eligi-
ble to receive such an alfowance.
Supplemental swrvivor benefits.  If eligible, the
Stare will continue to pay for the insurance benefits
of a surviving spouse and dependent child for a
retiree in the Setate Police Retiremene System. A
similarly situated same-sex pariner is not eligible for
continuing state sponsored insurance benefits upon
the death of his/her retired partner.

Coastruction of tide. The provisions of the Judges'
Rerirement System may not be construed ro impair
or reduce the benefits chat the spouse of a member,
former member, or retiree would receive under gen-
eral public law. A some-sex partner is not included
within the definition of spouse and therefore is ineli-
gible to receive benefits applicable to spouses under
the Judges’ Refirement Systen.

Righes of surviving spouse or miner child. Requires
the Judges” Retirement System to pay to a surviving
spouse 50% of the retirement allowance tha: would
be payable to the former member. A surviving
same-sex pariner is nof eligible o receive such an

affowance.

Limirations on supplements. Under certain condi-
tions, the surviving spouse of a member or former
member of the Judges' Retiremens System may be
eligible to receive a supplement to the member’s
retirement allowance. A surviving same-sex pariner
is nat eligible o receive a supplement to his/her sur-
viving partner’s retirement allowance.

Special death benefit ~ Law Enforcement
Officers’ Pension System. If an individual dies
under cerrain conditions while emploved as a
member of the Law Enforcement Officer’s Pension
systern, the member’s spause is enritled ro receive
an allowance of 30% of the ordinary disability
retirement allowance provided by statute. A sor-
viving same-sex pariner of a low enforcement offi-
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29-204

29-205;
29-206

29-410
thru -427

cer is not eligible fo recaive half of the deceased
partner’s ordinary disability retirement allowance as
provided under this section.

Special death benefir; Scate Police Retirement
System. Provides that che Seare Police Rerirement
System shall pay an allowance of 50% of the mem-
ber's average finzl compensation o the surviving
spouse of dependent child/parent of a member who
died white employved. Surviving some-sex pariners
are not eligible to receive this death benekit

aflowance.

Election of allowances by surviving spouse; Pension
Systems. Permits the surviving spouses under
cerrain other state retirement systems to elect a
lurap sum deach benefic or a 50% allowance
payable over the remainder of their life. A surviv-
ing same-sex partner connot elect the death bene-

fit alfowance.

Adjustments.  Provides that, among others, surviv-
ing spouse parricipating in the various state retire-
ment systems who receive benefic allowances
through the programs are entitled ro annual cost of
living adjustments.  Surviving same-sex pariners
are net eligible fo receive such allowances.

TAX GENERAL
7-203

10-

2

Events exempt. Describes the inscances in which
inheritance eax will not be applied, including on
annuities or othet payments made under a public or
private pension plan, receipr of propercy that passes
from the decedent o a family member or other pay-
ments not taxable for federal estare tax purposes.
Inheritance tax exemptions applicable to family mem-
bers will not apply to same-sex partners who are
excluded from the definitions of family, relative,
spouse, eic. under Maryland fow.

Value of interest. Describes how properey which is
held as tenanes by che entirery is valued. Same-sex
couples are not eligible fo hold property as fenants by
the enfirety.

Federal Adjusted Gross Income subtraction. A
subtraction from the Federal adjusted gross income
to the lesser of certain rericement benefits o deter-



10-217

10-709

10-718

10-807

10-808

13-905

mine Maryland adjusted gross income is allowed if
a Maryland resident’s spouse is rorally disabled. A
same-sex partner may nof make such an adjusiment

for his/her disabled partner.

Standard deduction values for Maryland income
tax. Sets out the amount of che standard deduction
to compute Maryland taxable income for an indi-
vidual described as a surviving spouse and for
spouses filing a joint cerurn. A surviving same-sex
partner is not eligible for the surviving spouse stan-
dard deduction, nor are same-sex couples permitred
to file jointly.

Tax return claims. Allows an eligible low income
rax payers spouse filing a joine tax return ¢o claim a
credit against the seate income tax for a taxable year.
low income same-sex couples are not permitted a
simifar income credit,

Tax rerurn claims. Allows an individual to claim a
credit against the Stare income tax in an amount
equal to 100% of the eligible long term care premi-
ums paid by the individual during the taxable year
for long term care insurance covering the individ-
ual’s spouse. A same-sex pariner may not claim o
similar income tax credit for long term care insuronce
covering his/her partner.

Joint Maryland income tax returns. Requires thar
2 husband and wife who file a joint federal income
tax return also file a joint Maryland incoms tax
[Sturn excepi in certain circumstances. Same-sex
couples may ot file joint income fax refurns.

Filing a deceased spouse’s tax return. Requires an
individual’s surviving spouse to file their decedent
spouses’ rax return if they die and rhere is no other
named personal represencarive. A some-sex pariner
is not similarly obfigated to file his/her deceased
pariner’ final fax return if no other is named as per-
sonal representative of the estale,

Refunds to the estate for joint filing, Requires che
Comptroller ro pay a claim of refund o the estate
of 2 decedent if the decedent’s cax return was filed
jointly by the surviving spouse. Same-sex couples
are nof considered spouses and may not file jointly.

TAX PROPERTY

7-207

8-226

9-101

9-104
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Blind individual or spouse’s home. Exemprs the
dwelling hrouse of 2 surviving spouse of a blind indi-
vidual from property tax if the house had been for-
metly exempt. Same-sex pariners are not considerad
spouses therefore o surviving pariner is ineligible io
receive a similar property fax exemption.

Disabled veteran or spouse’s home. Provides a tax
exemption on the dwelling house of a surviving
spouse of a disabled veteran and authorizes refunds
of property tax not exempeed as well as interest for
such tax assessed. The surviving same-sex pariner of
a disabled veteran is not entitled to a similar proper-

fy tax exemption.

Rezoned real property. Defines “homeowner”™ to
include spouses and former spouses who have
been permitred under a court order or separarion
agreement to reside in a dwelling in which they
have interest. A same-sex portner is nof consid-
ered a spouse, therefore, without an explicitly
defined interest, o same-sex partner will not be
deemed to have an interest in the real properly of

his/her partner.

Homeowners eligible under repealed statutes.
Applies specifically to repealed rax credir statures
and permits 2 surviving spouse of a hamecwner,
who has not remarried, to claim a previously avail-
able property tax credic for elderly or disabled
homeowners. Some-sex partners are not considered
spouses, therefore, a surviving pariner cannot claim
this previously available property tax credit.

Homeowner tax credits. Defines homeowners to
include spouses and former spouses who have
been permitted under a court order or separacion
agreement to reside in a dwelling and allows che
surviving spouse of a homeowner, who has not
remarried o continue o claim a property tax
credit for a deceased disabled vetzrans. A some-
sex parter is nof included within the definition of
spouse and therefore, without a defined fenancy,
will not be deemed fo have an interest in the real
property of his/her poriner and cannot claim a
properfy fax credit previously appficable to o
deceased parter.

L
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12-108

13-207

13-403

Surviving spouses of law enforcement officers and
rescue workers. Permits the Mayor and Cigy

Council of Baltimere Ciry or the governing body of
a coungy or municipal corporation o grant a prop-
argy tax credit on a dwelfing owned by the surviving
spouse of a fallen law enforcement officer or rescue
worker. The surviving same-sex partners of a falfen
low enforeement officer or rescue worker is not eligi-
ble fo receive a similar property tax cradit

Exemptions. Recordarion tax is not levied on prop-
erty transterred berween blood relatives or spouses.
Same-sex couples are required fo pay recordotion
fax on property transferred between them.

Additional Exemptions. Provides an exemption
from rransfer tax for propercy rransferred between
relatives or to a spouse or former spouse: Same-sex
couples are required to pay transfer fax on property
legolly transferred between them,

Spousal transfers. Transfers of property between
spouses or former spouses in accordance with a
property settlement or divorce decree are not sub-
ject to county transfer taxes. Sume-sex couples are
required fo poy counly fransfer faxes for property
transferred to each other even if pursuant to o prop-
erly setfement agreement.

TRANSPORTATION

8-309

13-503.1

13-619

-

Sale of unnecessary land. Requires the state gov-
emnment o dispose of unneeded land acquired for
transportation purposes and defines former owners
to include a decedent’s surviving spouses and chil-
dren. A same-sex partner would not be considered
a former owner based solely on the real properly
interest held by his/her deceased partner.

Transfers berween spouses, parent and child.
Where che dtle or interest of 2n owner in a vehicle
ts transferred to 2 spouse, parent or child, eicher
may continue o use the same license plate. A same-
sex partner seeking to fransfer joint interest in his/her
vehicle fo o partner will not be permitted to keep the
same license plafe.

Special Registration number for surviving spouses.

Allows a surviving spouse of a member organization

13-810

13-503

23-106

considered  eligible by rthe Moror Vebicle
Administration to apply for a special registration
number (license place). Some-sex partners are rot
considered spouses and are not eligible for a special

regisiration number honoring a deceased partner,

Exclusions (Excise Tax}. The transfer of titke or
interest tn a vehicle w individuals relared by blood
ar marriage is exempt from excise tx. The transfers
of inferest in o vehicle made between same-sex cou-
ples is not exempt from excise fax.

Exclusions (Registration Fees). Provides an
exemption from registration fees where a vehicle is
owned and personally used by the surviving spouse
of a deceased vereran who is at least 63 years old. A
surviving same-sex parkner is not eligible for such an
exemplion. '

Used vehicle transfer; inspection certificate.
Provides an exempeion from inspection require-
ments for used vehicles when the rransfer of tide is
o a spouse, parent or child. Transfer of fille on o
used vehicle to a same-sex partner is not subject to

the above exempfion.

ARTICLE 28
ALCOHOLIC BEVERAGES

8-217

Prince George's County. In Prince George's
County. it ts unlawtul for any person under the age
of 18 years, between 10 p.m. and 6 a.m.. to be on
the premises of che holder of any Class B or Class
) alcohol license, unless the person is in che imme-
diate company of his spouse. A same-sex partner is
not considered o spouse, therefore, an under-aged
person in the company of his/her partner in a bar
will nof be subject to the same exemption.

Garrert County. In Garrerr County, a surviving
spouse that holds the alcoholic beverage license
origimally issued o a deceased spouse is exempr for
any issutng fees on the license. A same-sex pariner
is not enfitfed to assume the license of his/her
deceased partner therefore is ineligible for the same
exemption. '

Death of license holder. Upon application after the
death of 2 married {alcoholic beverage) licensee, a



new license shall be issued to the surviving spouse.
A surviving same-sex pariner is not eligible o be
issued a new alcoholic beverage license affer the
death of a partner that previously held such a license.

Anne Arundel County (Days/Hours of Sale). In
Anne Arundel County, no pesson under the age of
18 is allowed on the premises of any bowling alley
with 2 Class B or Class D alcohol license berween 2
am and 6 a.m.. unless the person is accompanied by
a spouse. A same-sex partner is not considered o
spouse, therefore, an under-aged person in the com-
pany of his/her partner in o bowling alley during the
specified hours will not be subject to the same exemp-

tron.

ARTICLE 25
COUNTY COMMISSIONERS

3

3{(pp) (1)

51

Charles County Pension Plans.  Specifically
requires pension plans for Charles County employ-
ees to contain disability provisions and death bene-
fies for spouses and/or minor children. A same-sex
partner is not included within the definition of spouse
and therefore is ineligible for any benefits Fowing

from provisions related specifically to spouses.

Calvert County Pension Plans for the SherifFs

Department. Reguires any pension plan established
by the Board of Commissioners for the Calvert
County Sherifl's Department ro include deach ben-
efits for spouses and children. A same-sex pariner is
not included within the definition of spouse and there-
fore is ineligible for any benefits flowing from provi-
sions reloted specifically to spouses.

Garrer County — Relationship o the County
Treasurer. The Depury Treasuret of Garret County
may not be related to the County Treasurer by
blood or marriage.  This provision is not applicable

fo same-sex pariners.

ARTICLE 28 :
MARYLAND-NATIONAL CAPITAL PARK
AND PLANNING COMMISSION

2-115

Regulation of cotduct of commissioners. No com-
missioner on the Maryland-National Capiral Park
and Planning Commission may knowingly partici-
pate in a decision affecring the financial interest of

e T
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a person eelated to the commissioner or the com-

. mussioner’s spouse. This provision is not applicable

fo same-sex pariners.

Relocation of people after condemnation.

Whenever the Maryland-Narional Capical Park and

- Planning Commission acquires real property that

results i che displacement of a persen from his
place of business or farm, eligible persons are enti-
tled to a payment equal ro the average annual net
earnings of the business or farm operation being
displaced: annual net earnings includes any com-
pensation paid by the business or farm operation to
the owner's spouse. Compensation paid to a same-
sex pariner may not be included in o calculation of
arnual net earnings.

ARTICLE 41
GOVERNOR — EXECUTIVE AND
ADMINISTRATIVE DEPARTMENTS

6 thru
6-7A-03

Department of Human Resources: - Under the
Community Actendant Services and Suppores

Program of the Department of Human Resources,

the consumers spouse is barred from receiving
medical assistance payment for providing services.
Same-sex pariners are not consiclered spouses.

ARTICLE 66B
LAND USE

5.03

Regulations (Subdivision Control). Regulations
governing the subdivision of land require char an
appropriate casement be provided to any burial sire
and that such easement shail be subject to the sub-
division plar for encry to and exit from the burial
site by persons related by bleod or marriage or per-
sons in inrterest. A surviving same-sex pariner is nof
included in the definition of a person related by blood

or marriage.

ARTICLE 708
DEPARTMENT OF AGING

1
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" Definitions. “Congregate Housing Services” means

services provided in an apartment building thar pro-
mote independent living and include congregate

meals, housckeeping, and personal services for an -

individual ar leasc 62 years old who has temporary
or periodic difficulty with one or more essential
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activicies of daily living and the spouse of the person
previously described who is ar least 55 years old and
who has difficulties with Efe activides as well. A
same-sex pariner is not included within the definition
of spouse and therefore may be ineligible to accom-
pany his/her partner info an assisted living facility.

26 Definitions. For the purposes of the Senior Citizens
Activiy Centers Capital Improvement Granss
Program, projects that receive granes shall be for
“elderly citizens” which means people 60 years or
older or spauses of people 60 years or older. A
same-sex porfrer is nof considered o spouse.
ARTICLE 88A

DEPARTMENT OF HUMAN RESOURCES

77

Claims against the estate after the death of a recip-
ient of public assistance. Upon the death of any
recipient of public assistance the roral amount of
assistance . received by the individual shall be
allowed as a claim against the estate ro be divided by
the state and local subdivision, however, no such
chim shall be enforced againse any real estate stilt
occupied by the recipient’s surviving spouse or
dependents. A same-sex pariner is nof considered o
spouse and therefore a claim may be made against
the estate of his/her deceased partner who was the
recipient of public assistance even while the partner
continues to accupy the property.

Definitions (Community Home Care Services).
Defines “elderly persons” as those persons who have
attained the age of 65 years and their spouses, regard-
less of age. A same-sex pariner is not included in the
definition of spouse and may be inefigible fo receive
services under the communily home care program.

ARTICLE 96
VETERANS

48

Special credits and merits to spouses of veterans.
Special credits and merits may be extended to the
spouses of veterans for che purposes of appoint-
menes, made on a merit-based system, to positions
within municipal or county government. Some-sex
pariners are not considered spouses and are there-
fore ineligible to receive such special credits and mer-
its based on the military service of his/her partner.
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SUMMARY:
... There are now at least 1,500,000 same-sex couples living in the Umnited States, and many of these couples have chil-

dren. ... Further, I analyze the available evidence regarding the likely impacts of recognition of same-sex couple mar-
riages on families, children, and the institution of marriage. ... Upon death or dissolution, a number of laws automati-
cally protect the economic interests of the surviving spouse or provide support for a divorced spouse who has given up a
career to raise children, put a spouse through school, or otherwise made economic sacrifices to advance his or her part-
ner's career. ... It is with respect to the adoption of children by step-parents and to the rights of the non-gestational part-
ner when a child is conceived through artificial insemination that same-sex couples are treated very differently from
married couples. ... For these children, the only pertinent issues are whether their parents will be married or cohabiting
and whether it will be easier or harder for the partner who is not the biological parent to adopt the child. ... For some of
the children who lived with a gay parent following their parents' divorce, coping with the parent's new sexual identity
added to the difficulties most children experience from divorce itself. ...

TEXT:
[#2911 INTRODUCTION

Over the past thirty years, there has been a substantial change in the public's views regarding lesbian and gay indi-
viduals. nl A majority of Americans believe that private sexual conduct should not be the subject of state regulation
and that gays should be protected from discrimination. n2 Moreover, it appears that public attitudes are moving from
[#292] tolerance of gays as a group to acceptance of individual gay men and women. Recently, gay men and lesbians
have been elected to Congress, to state and local legislative bodies, and have been appointed to high public office.

While there is increasing acceptance of gays as individuals, there is still substantial reluctance to treat gay families
and parents as equal to heterosexual couples and parents. Although one state legislature, under court pressure, has pro-
vided gay partners the opportunity to enter civil unions that are the functional equivalent of marriage, n3 the majority of
states have explicitly denied gay couples the right to marry. n4 In 1996, Congress passed the Defense of Marriage Act,
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n5 which defines marriage under federal law as the union of a man and woman. Polls show that the majority of Ameri-
cans oppose recognition of same-sex couple marriage. n6

There are now at least 1,500,000 same-sex couples living in the United States, n7 and many of these couples have
children. n8 Like most Americans, many of these couples would like to be able to marry. For most people, the opportu-
nity to commit, publicly and legally, to share one's life with another person is one of the central aspects of the [*293]
human experience. n9 Moreover, marriage functions as an exceptionally important institution in American society as
well. n10 Our laws and policies reflect the judgment that society as a whole benefits when people make a deep com-
mitment to share their lives through marriage and, if they choose, to raise children together. Moreover, while many view
marriage primarily as a personal commitment and choice, it also confers legal status, and encompasses a number of
rights and obligations. Therefore, the denial of marital status has real legal consequences for both adults and children in
gay and lesbian families. Because of its central importance to individuals, the Supreme Court has recognized the right to

marry as one of the fundamental elements of individual liberty. nll

[*294] In this article, I discuss whether the opportunity to marty should be denied to same-sex couples wishing to
marry and live together in a shared emotional, economic, and sexual union. In answering this question, I intend to ex-
plore whether, as partners and as parents, same-sex couples fulfill the policies underlying marriage law. This perspec-
tive is often lacking in the current debate, which generally focuses on the rights of gay couples to marry. I begin from
the premise that same-sex sexual relations are as morally worthy as opposite-sex sexual relations. I do not address the
underlying issue here, as it has been fully discussed elsewhere. nl12 Many religious leaders accept this view. nl3 In
fact, the only type of marriage available to gay couples at this time is religious marriage; religious officials regularly
perform marriage ceremonies for gay couples.

I begin by proposing a framework for evaluating the family policy issues raised by same-sex couple marriage.
Next, I describe how the state currently regulates marriage and the policies behind this regulation. In the next section, |
review the legal privileges the state provides to married couples and the obligations imposed on these couples, and I
examine the reasons why the law is structured this way. I [¥293] then focus on how societal interests in the institution
of marriage might be affected if same-sex couples could marry. Further, I analyze the available evidence regarding the
likely impacts of recognition of same-sex couple marriages on families, children, and the institution of marriage.

1 conclude that the evidence clearly shows that in terms of family policy objectives, the state has as strong an infer-
est in supporting marriage by same-sex couples as it does in supporting opposite-sex couple marriage. Yet two-thirds of
Americans and all state legislatures disagree with this conclusion. Why? I believe that the reasons relate to the contin-
ued controversy over the morality of same-sex sexual relations and to the inability of many people to accept that same-
sex relationships are equivalent to opposite-sex relationships. In the final section I speculate about how to lessen public

resistance to same-sex marriage.

I. AFRAMEWORK FOR ANALYSIS

A. Defining the Issues
Thinking about same-sex couple mariage from a family law perspective requires addressing the following ques-

tions:

1. Why does the state regulate who can get married? That is, why does the state provide benefits and ob-
ligations to somme units and not to others?

2. What does it mean to be legally married? What are the legal benefits and obligations that are affected
by the fact that one is married, rather than single or living with another person in a "non-marital” rela-
tionship? Why are these benefits attached to marriage?

[*296] 3. How would same-sex couples that wish to marry fit within the purposes of marriage laws and
policies? What might be the benefits and costs of enabling same-sex couples to marry for the adults in
such relationships; for children living with them; and for other famnilies and children?

Opponents of same-sex couple marrage offer a number of reasons why allowing or recognizing same-sex couple
marriages would not advance society's general interest in marriage and family. n14 For some, the opposition is based
on their view that homosexuality is immoral and therefore should not be legitimized in any way. But many of those op-
posed to same-sex couple marriage assert more functional claims. The major contentions are:
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1. The purpose of marriage is procreation; since same-sex couples canmot procreate they should not be
able to marry. nls

[*297]} 2. It is harmful to children, or less optimal for them, to be raised by same-sex parents. nl6

3. Homosexual individuals are not capable of the strong emotional feelings for their partners necessary to
make marriage work. nl?

4, Centuries of tradition teach us that limiting marriage to opposite-sex partners is a critical aspect of so-
cial organization. Alowing same-sex couples to marry will undermine the institution of marriage as a

whole. nl8

7s. Allowing same-sex couples to marry will force society to alfow people who wish to enter polygamous
unions or unions with close relatives to marry. ni9

These claims obviously raise a number of factual issues, and I will examine the evidence relevant to assessing the
factual premises. Since there are a number of value judgments underlying the factual premises, I first propose a value

framework for approaching the evidence.

B. Value Framework

In this article, I examine marriage from a functional perspective; this perspective seeks to show how recognizing an
institution called marriage and attaching [*298) certain rights and obligations to that institution furthers societal inter-
ests. In addition to identifying the societal goals that marriage is meant to serve, a functional approach requires examin-
ing the empirical evidence regarding the likely effects of state recognition of same-sex couple marriages. For example,
opponents and proponents of same-sex couple marriage disagree on whether recognizing same-sex marriages would
strengthen or weaken the institution of marriage and whether such recognition would harm or benefit children. I review

the evidence on these issues below.

I believe that the research strongly supports recognizing same-sex couple marriage. Not surprisingly, however, the
evidence on some issues is limited or incomplete. Since gay couples have not been permitted to marry, it is impossible
to determine precisely whether such marriages would materially differ from opposite-sex couple marriages. This lack of
data is a significant problem. In their book, The Case for Marriage, sociologist Linda Waite and journalist Maggie Gal-
lagher provide evidence that getting married changes people's behavior in ways beneficial to both the individuals and
society. n20 Waite and Gallagher argue that the behavior of married couples is significantly different from that of un-
married couples living together (cohabitors). n21 If [*299] they are correct, and I believe that they are, then it is likely
that all current research understates the benefits that would be derived by allowing same-sex couples to marry, not just

cohabit.
Due to the limitations in available data, it is necessary to draw inferences from various types of research studies that
have looked at same-sex couples. In drawing inferences, policy-makers must decide which position to prefer when the

evidence is unclear or incomplete: Is it better to err on the side of including or excluding same-sex couples from the
benefits and obligations of marriage? Policymakers also must decide what constitutes a fair standard for distinguishing

the treatment of same- and opposite-sex couples.

“Given the fundamental importance of marriage in our society, I believe that the burden of proof should be on those
who would deny recognition to same-sex couple marriages. There is a strong preference in our law for marriage. Under
the law of all states, virtually anyone over 18 years of age may get married to a person of the opposite sex. This is true
even though many of the couples will not have children, or will turn out to be bad parents and many of their marriages
will end in divorce. Principles of equality require that we do not impose a higher standard for judging the desirability of
same-sex marTiage than we do for opposite-sex marriage. Our government is founded on the principle that it is morally
wrong to treat people unequally absent strong justification. Legally, the burden of proof is on those who want to treat
people unequally; the burden is especially high with respect to those rights deemed fundamental, like the right to marty.

n22
[*300] II. WHY THE STATE PROVIDES FOR AND REGULATES MARRIAGE
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Although the state places few restrictions on who may marry, marriage is more than just a personal act signifying a
commitment between two individuals to share life together. It is a socially regulated institution, carrying with it a num-
ber of legally prescribed benefits and obligations. The special legal status accorded marriage reflects the judgment that
society as a whole has strong interests in supporting the institution of marriage. n23 Legislatures, courts, and commen-
tators who have written about marriage as a legal and social institution have articulated four particular interests the state
has in supporting marriage. n24 First, marriage law is intended to encourage [*301] people to enter into long-term,
stable units if they have children. n25 Children need stable environments and generally benefit from having two adults
available to care for them. Therefore, the law provides benefits to couples that marry, and divorce law is designed to

discourage easy termination of these units.

Second, marriage law is designed to facilitate and support the decision of two people to share their economic lives.
n26 Backing this commitment by Jaw is desirable for society, as well as for the individuals. For example, rewarding
economic interdependence is related to the goal of facilitating child-rearing since two adults can often arrange their
work live in ways that maximize involvement in their children's lives more easily than a single caregiver can. Even
when a married couple does not have children, society and individuals reap benefits.. Enabling people to make £Conomic
decisions in concert with someone else greatly broadens the options of both partners. For example, marital partners may
agree 1o support cach other through school. With broader options, people can make greater contributions to the entire
corumunity as well as enhance their own economic well-being. The confributions marital partners, and often their ex-
tended family, make to each other also lessens the state's burden to provide economic support to individuals, especially
with respect to the care provided to a spouse who is seriously ill. In short, marriages provide a critical form of social
insurance. For these reasons, the law provides economic protections and privileges to people who are matried and pro-

tections for each of the partners in the case of divorce.

[*302] Third, through marriage people enhance their emotional well-being. n27 In marriage, people give and re-
ceive the types of intimacy that enhance human emotional health. The intimacy, love, and commitment that martied
individuals hopefully enjoy generally are thought to be uniquely valuable to them. n28 In addition, marriage provides a
context through which individuals develop a stable sense of self and identity, n29 both of which can be critical to an
individual's emoticnal heaith.

Finally, many scholars believe that the institution of marriage plays a critical role in the functioning of an open,
democratic society. Both conservative and liberal cormmentators have pointed out the importance of this fanction. n30
In marriage people learn to define themselves as caring rather than egoistic beings and as commected to, rather than
alienated from, the concerns and well-being of others. As a result, they are more likely to contribute to society. As fam-

ily law scholar Bruce Hafen has written:

The commitments of close kinship and marriage represent the last modern vestiges of status as a source
of duty. Much of what family members-especially marital partners-"owe" one another cannot be en-
forced in a court of law; yet the sense of family duty has an uncanny power to produce obedience to the
. unenforceable...A sense of voluntary duty is the lifeblood of a free society...The family in a democratic
society not only provides [*303] emotional companionship, but is also a principal source of moral and

civic duty... n31

For all of these reasons, our laws are based on the presumption that it is best to make marriage available to as rriany'
people as possible. n32

IIi. THE LEGAL CONSEQUENCES OF MARRIAGE

Because it is believed that society as a whole has a substantial interest in marriage, both state and federal laws con-
fer unique legal rights and obligations that can significantly enhance the lives of married couples and their children.
There are three basic categories of legal regulation of martiages, each with rules designed to further one or more of the
state's interests in supporting marriage: (1) furthering the affective or emotional bonds associated with marriage; 2)
facilitating economic sharing; and (3) supporting parents [*304] in the raising of children. n33 Because I cammot dis-
cuss each of the vast number of benefits and obligations that are tied to marriage, n34 I will describe only the most im-

portant.

A. Regulations That Recognize Emotional Attachments and Needs
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In marriage, more than in any other relationship except parenthood, individuals invest unselfishly in the well-being
of another. Spouses make investments through physical labor, emotional support, and material contributions. While the
material investments often receive the most legal attention, the emotional investments may be the most critical. It is not
surprising, therefore, that many laws are designed to reflect and facilitate the emotional commitments spouses make to

each other.

Three types of laws are especially important in facilitating emotional commitments between married individuals.
First, most states provide that if one spouse becomes incompetent to make decisions with respect to her or his medical
care, the other spouse is given the power to make such decisions. n35 These laws are based on the assumption that a
spouse possesses the most knowledge about his or her partner's wishes and needs, and that the couple's formal commit-
ment to marriage has signaled their willingness and desire to have the healthy spouse make critical decisions for his or
her incapacitated partner. n36 [*305] Unmarried individuals may give their partner some of these rights by signing a
durable power of attorney, but many unmarried couples do not take advantage of this option. n37 As a result, the per-
son closest to a very ill individual has been often excluded from participating in critical decisions. n38

Second, under federal law, most individuals have a right to take family care and medical leave from work in order
to care for a spouse. n39 Partners in a same-sex relationship do not have a right to such leave, which may make it im-
possible for them to provide care and result in the ill partner receiving less or poorer care. n40 If there are children in
the family, their well-being may be affected by the restrictions on the adults' rights.

Third, under immigration law, the spouse of an American citizen has a preference for admission to the United
States. n41 Thus, being able to marxy may be critical to maintaining a relationship.

B. Regulations To Encourage and Reflect Economic Sharing

While emotional commitment may be what people most hope for in a marriage, economic sharing and investment
also are extremely beneficial to the partners and to society as 2 whole. There are a number of laws designed to encour-
age marital partners to act in tandem in financial matters and to protect each of the parters if they make economic sac-
rifices for the benefit of the couple. These rules have implications during the relationship, if the partners separate, or if a

spouse dies.

[*306] To begin with, a number of states treat the income and assets acquired during marriage as the joint property
of the spouses. n42 This is true regardless of which partner "eams" the money. Under these laws, it is assumed that the
earmnings of each partner are made possible by the sharing of tasks within the marriage. In contrast, if couples are cohab-
iting, in most states, all property is separate property, unless the partners establish a different structure through contract.

n43

In a similar vein, the marital partners in a marriage also have obligations of mutual support during the relationship.
n44 Economic sharing is greatly facilitated by the fact that marital partners automatically qualify as dependents for pur-
poses of medical and other forms of insurance. n45 This benefit is especially important if one of the partners provides
full-time care for children. It also allows each partner greater flexibility in finding jobs or making other career decisions.
Moreover, if one of the partners in 2 matriage is wrongfully injured and unable to continue to make economic contribu-
tions, the other partner is entitled to sue for damages to the partnership. Again, this right is not enjoyed by cohabitors.
046 Thus, an individual in a long-term relationship with a same-sex partner who has given up a career to enhance the
other's career or to promote the family's well-being in other ways is left without redress if his or her partner is injured or

killed.

The marital unit also assumes economic burdens, again reflecting the sharing principle. In many states; both [*307]
partners are responsible for the debts incurred by either partner; this is not true in cohabitation. n47 In addition, the
entire family income counts in establishing eligibility for means-tested government programs, such as student loans,

Medicaid, or In-Home Support for the Elderly. n48

The legal treatment of spouses often is even more critical if the marriage ends in divorce or death. Upon death or
dissolution, a number of laws automatically protect the economic interests of the surviving spouse or provide support
for a divorced spouse who has given up a career to raise children, put a spouse through school, or otherwise made eco-
nomic sacrifices to advance his or her partner's career. nd9 Most states provide that the surviving spouse inherits all or
most of the couple's assets if the other spouse dies without a will (a common occurrence) and greatly restricts the ability
of one spouse from disinheriting the other completely. n50 Same-sex partners do not automatically have these protec-
tions. n51 With respect to divorce, the fact that married couples must get a divorce to end the relationship is important
to the married individuals' and the states' interest in promoting stability. Both the rules and the process of divorce are
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intended to discourage couples from breaking up too easily and to protect the economically weaker spouse, if divorce
occurs. If the spouses divorce, their property generally is divided equally between them,; this does not happen when co-
habitors end a long-term relationship. n52 Either spouse may also be awarded spousal support, based on need and other
equitable considerations. Cobabitors are not entitled to support as a matter of law.

[*308] Taken together, the rules bearing on the economic relationships of married couples offer significant advan-
tages to those couples. Existing marriage laws enable couples to organize their lives in ways that maximize their joint
economic worth, assuring them some degree of protection if things go badly. At the same time, these rules require that
each spouse fulfill the moral obligations that arise from long-term relationships.

C. Regulations With Respect to Pareming.

It is with respect to rights related to parenthood that the law provides the most important protections to both parents
and children. The law tries to enhance the well-being of children by encouraging and facilitating, but not requiring, the
rearing of children in stable environments by two adults legally related to the child and to each other. Even if the parents
divorce, the law favors maintaining the child's legal and physical relationship with both parents, and both parents re-
main obligated to provide economic support to the child.

In contrast, when same-sex pariners are raising children, the law makes it difficult for a partner who is not the bio-
logical parent of the child to establish a legal relationship with the child. To understand this difficulty, it is necessary to
review the common contexts in which same-sex partners rear children. The most common context involves children
born to one of the partners in the course of a prior heterosexual relationship, usually a marriage. In such situations, the
new homosexual partner is the equivalent of a step-parent in a marital unit. The second situation is where same-sex
partners are living together and decide that one of them will become the biclogical parent of a child through some form
of reproductive technology, and that, after the child's birth, they will serve as co-parents. Of course, married couples
may also have children in this manner. Finally, as is the case with married couples, same-sex couples may seek to adopt

a child to whom neither adult is biologically related.

It is with respect to the adoption of children by step-parents and to the rights of the non-gestational partner when a
[#309] child is conceived through artificial insemination that same-sex couples are treated very differently from mar-
ried couples. For married couples, the legal rules greatly facilitate establishment of legal parenthood by the partner not
biclogically related to the child. In contrast, the non-biological parent in a ‘same-sex couple faces formidable obstacles

in establishing a legal parent-child relationship.

For example, in maitiages where one of the adults is a step-parent, state Taws and practice generally give the step-
parent a virtually automatic right to adopt the child, provided that the non-custodial biological parent is dead, has aban-
doned the child, or does not object to the adoption. n53 In short, the step-parent is automatically considered suitable to
adopt the child. This judgment is reflected in the fact that the adoption paperwork and other legal requirements are
minimal. These rules are designed both to provide children with two legal parents whenever possible, and to enable the

step-parent to establish a legal relationship with the child.

In contrast, the same-sex partner of a person who has a child from a previous relationship is not eligible for a stop-
parent adoption. Instead, the couple must try to get a court to grant what is commonly called a "second-parent adop-
tion." Many states do not permit such adoptions and even in those that do, the process is much more difficult than in a
step-parent adoption. n54 Usually, there is an extensive social work assessment of the “suitability” of the prospective
adoption. Moreover, the adoption process can be lengthy and costly, emotionaily as well as financially. Finally, even if
these hurdles are overcome, in many states, judges will simply not authorize such adoptions. n53

Same-sex couples face similar barriers if the couple wishes to have a child through donor inserination. n56 In the
[*310] case of married couples, a husband generally 1s automatically made the legal parent of a child bom to his wife
through artificial insemination, provided that he consents to the insemination and that it is carried out under the supervi-
sion of a licensed physician. n57 If a lesbian couple decides to have a child by this means, the non-gestational partner is
not automatically treated as the child's second legal parent. To achieve that status, she must apply for a "second parent”
adoption with its attendant difficulties. n58 '

There are major adverse consequences for the child, and adults, if the non-biological partner cannot establish a le-
gal relationship with the child. Without a legal relationship, the child is not entitled to financial support from the non-

biological partner, to any inheritance if the person dies without a will, or to numerous other economic protections. The
non-biological partner may have no right to seek custody or visitation if the couple splits up, n39 no right to consent to
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medical treatment of the child, and none of the various other legal rights of parenthood. The emotional quality of the
relationship for both the child and the adults may be significantly altered by this legal scheme.

Thus, marriage brings major legal benefits to the couple and their children. However, people do not marry for legal
benefits; they marry for love and commitment. And, according to Waite and Gallagher, the benefits of marriage greatly
exceed the legal benefits which result from such a union. These authors find that marriage increases the [*311] chances
that individuals will be healthy, happy, better off financially, safer, and happier with their sex lives. In light of these
personal and legal benefits it must be asked why persons who love and want to marry a person of the same sex should
be deprived of these opportunities. Opponents of same-sex marriage do not deny that gay individuals would benefit
from marriage. Rather, they argue that recognizing such marriages would have harmful consequences to society. 1 turn
now to an examination of the evidence relevant to assessing these claims.

1V. SAME-SEX COUPLE MARRIAGES AND FAMILY POLICY
A. Promoting and Strengthening Family Units Committed to Long-term Mutual Support

I look first at the goal of promoting and strengthening family units committed to long-term routual support. Would
recognizing same-sex couple martiages further this goal or detract from it? Opponents of recognition claim that the na-
ture of the relations between partners in same-sex couple marriages would be so dissimilar fo partner relations in oppo-
site-sex couple marriages, that standard family policy should not be applied to same-sex relationships. n60 They further
assert that same-sex marriages are likely to be highly unstable, thereby defeating the goal of advancing social stability.
n61 However, since same-sex couples have nof been allowed to marry, opponents of same-sex couple marriage cannot
present data that directly proves these claims. Those who argue for allowing such marriages face the same problem of

"proving" what such marriages would be like.

[¥312] While direct evidence on this issue is not currently available, there is data that is relevant in addressing
these claims. The best evidence comes from studies of same-sex parinerships, even though the couples who would
choose to marry are only a subset of these partnerships. The findings of these studies do not support the argument that
marriages of same-sex couples would differ from opposite-sex marriages in ways relevant to public policy. From the
relevant evidence, it scems clear that large numbers of lesbians and gay men live with long-term partners and that, with
regard to mutual care and support, these relationships function similarly to those of opposite-sex couples. n62

1. Number of Same-sex Couples

It is clear that gay, like heterosexual, individuals want to form partnerships. The U.S. Census Bureau estimates that
in 1998 there were approximately 1,674,000 same-sex partnerships in the United States; 865,000 were male couples and
809,000 were female relationships. n63 A large number of the same-sex couples are raising children. In the 1998
[*313] Census, 166,000 same-sex couples reported that they had children 15 or younger living with them (the Census

does not ask about 16 and 17 year olds). n64

Census estimates indicate that there were approximately 4,236,000 non-married opposite-sex couples n65 and
54,317,000 married couples n66 living together in the United States in 1998. Thus, self-reported same-sex couples con-
stituted about three percent of all couples living together, whether married or cohabiting, in the United States. The most
comprebensive national study on sexuality concludes that approximately 2-3 percent of the adult population is exclu-
sively homosexual in identity. n67 Thus, the percentage of adult homosexuals living with partners appears to be the
same as the percentage of heterosexual adults living with partners: approximately 60 percent. n68

2. Stability and Commitment of Relationships

There are a nurmber of reasons 1o believe that same-sex couples who chose to marry will be at least as committed to
their relationship as are opposite-sex married couples. Surveys of gay and lesbian communities consistently find that 70
percent or more of respondents prefer being in long-term monogamous relationships to other relationships and [*314]
many would like to have a life partner and be able to marry. n69 Moreover, among gays and lesbians who identify
themselves as living with partners, the vast majority (close to 90 percent) of the respondents, regardless of gender, indi-
cate that they have made a long-term commitment to the relationship. In fact, many of these couples view themselves as
"married.” Between 30 and 50 percent (with a higher percentage among women) indicate that they have gone through
commitment ceremonies, sometimes presided over by religious officials, or have exchanged rings. Many couples have
registered as domestic partners, where that option was available, and are viewed by family and friends as married. In all
of the surveys, a significant portion of the respondents indicated that they had been in the relationship for more than ten

years.
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[¥315] Research studies that have assessed the nature and quality of same-sex relationships through self-reports of
people in these relationships support these survey responses. n70 Most of these studies include heterosexual couples for
comparison. Due to the relatively small number of subjects in these studies, and the possibilities of sample bias, the
findings from these studies cannot be generalized to the entire population of same-sex couples. Again, however, the
findings support the conclusion that the great majority of same-sex couples share the kind of intimacy and economic .
sharing found in heterosexual relationships. Thus, the same-sex couples display behavior marriage laws seek to encour-
age.

Despite these similarities, same-sex partnerships often vary from opposite-sex partnerships. This finding is not sur-
prising, considering that research on families reports great variation in the structure and functioning of heterosexual
marriages with respect to gender roles, childrearing practices, and even with respect to sexual relations. These differ-
ences are often related to a family's socio-economic situation, race, ethnicity and religion; cultural norms shape behav-
ior. n71 The nature of marriage relationships also has changed significantly over time, so there are generational differ-
ences in the way men and women relate to each other and in the structure of their marriages. Moreover, men and women
often view marriage differently, so it would be expected that a marriage consisting of two men or two women would
differ in various ways from a marriage of a man and woman. However, with regard to caring and supporting each other,
the central concerns of marriage law, it seems clear that same-sex couples function similarly to opposite-sex couples.

[*316] Unfortunately, no studies have followed a randomly sclected group of same-sex couples over a period of
time in order to assess the stability of the relationships. Several studies do provide relevant information, although they
rely on non-random sarnples. The largest study, conducted in the late 1970s by two sociologists at the University of
Washington, included same-sex couples, married couples and heterosexual cohabiting couples. n72 Most of the cohab-
iting couples had been living together less than four years; this was true of both the gay and heterosexual couples. The

average length of the marriages, in contrast, was nearly ten years. n73

The researchers conducted two sets of interviews, 18 months apart. At the follow-up interviews, 80 percent of the
lesbian couples, 84 percent of the gay male couples, and 83 percent of the opposite-sex cohabiting couples were still
together. Ninety-five percent of the married couples were still together. n74 The higher percentage for married couples
is not surprising; they had chosen to marry, they likely were receiving the social and economic supports designed to
encourage stability in marriage, and they already had been married for a lengthy period (most divorces occur early in
marriage). In another, more recent longitudinal study, which tracked a smaller sample of only same-sex couples (66
male and 51 female couples) for a five-year follow-up period, 86 percent of the male couples and 84 percent of the fe-
male couples remained together over the five-year period. n75

These findings, along with the information from various surveys, are especially illuminating in light of the fact that
our society has not, until now, made the possibility of marriage and family an option that gay men and lesbians could
see as part of their future. The official message to [*317] these individuals has been that marital-type commitments
were not expected, nor recognized or protected. Yet, despite the barriers and the stresses created by legal and cultural
norms, it is clear that large numbers of gay men and lesbian women have entered into stable, long-term partnerships.

Some opponents of same-sex couple marriage have argued that, at least with respect to gay men, homosexuality is
incompatible with commitment and, therefore, with marriage. n76 Most research and surveys do find that gay men are
less likely than heterosexual men to express commitment to monogamy. n77 These findings do not support the conclu-
sion that we should bar male couples from marmrying. First, while sexual fidelity may be an important contributor to
marital stability, its impact depends upon the weight the partners assign to it. In the studies of male couples, the respon-
dents report very high levels of caring and commitment, even in those relationships that were not totally MONOZATNOS.

n78

[*318] In addition, if marriage were an option, those couples choosing to marry may well place more emphasis on
sexual fidelity. Moreover, marriage itself will likely influence the couple's behavior. Scholars who study sexual behav-
ior emphasize the critical role that culture plays in shaping individual sexual behavior, n79 As the authors of the most
comprehensive and respected survey of sexual practices in the U.S. recently wrote:

(S)ociocultural processes play a fundamenial role in determining what we perceive to be "sexual" and

how we construct and interpret our sexual fantasies and thoughts. Thus, although biological factors may -
indeed affect sexual behavior, they play at most a small role in determining what those specific behaviors
will be... (T)lrough a process of acculturation lasting from birth to death, individuals acquire a pattern of
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- sexual conduct that is appropriate to their culture (including those patterns that are thought to deviate
from the norms of their culture). n80

These researchers conclude that people generally adapt their sexual behavior to conform to cultural norms. Our society
has outlawed homosexual sexual activity. Under these circumstances, it is not surprising that gay behavioral patterns, at '
least among men, differed from heterosexual norms. n81 But, if marriage were an option, there is likely, from adoles-
cence onward, to be a convergence of the norms of heterosexual and gay relationships, with respect to dating, sexual

relations, and marriage. n82

1#319] Moreover, recognition of these relationships should contribute to their stability. n83 The partners will be
more likely to receive the type of social support that is given by parents, grandparents, friends, and neighbors to married
couples. Each partner's sense of self and the relationship may be altered in positive ways. Finally, entering into a le-
gally-sanctioned marriage will make terminating the relationship more difficult, as a legal divorce will be required; and
support obligations upon divorce will be instituted that reflect the nature of the commitment between the partners.

Opponents of recognition correctly assert that there is limited evidence to support the conclusion that allowing
same-sex couples to marry will strengthen their relationships. Again, it is necessary to ask by what standard should the
evidence be judged. The nature of current marriages varies greatly and the law does not attempt to restrict marriage to
only those couples that are not likely to divorce or to those who make a legal or emotional commitment to monogamy or
to mutual support. Divorce rates are generally high and many heterosexual couples with a high statistical probability of
divorcing, such as those between 18 and 21 years of age, or those of different religions, are permitted to marry. n84
There is no justification for applying a different standard to same-sex couples who wish to marry. '

B. Parenting

Perhaps the area of greatest concern to those who do not view homosexuality as morally wrong but who are skepti-
cal of same-sex marriage centers on issues related to children: Isn't it harmful to children, they ask, to be raised by a gay
. parent or by a same-sex couple? Or, at a minimurm, isn't it better for children to be raised by two opposite-sex married
parents? Shouldn't martiage be restricted to this "optimal” family structure?

[*320] Unquestionably, the manner in which the next generation will be raised should be a central concern of the
state. As discussed below, however, the evidence indicates that children raised in households headed by a gay parent do
as well as those raised in heterosexual households. Even more important from the perspective of children's psychologi-
cal and emotional development, the relevant question is not whether one form of family is better for children, bowever
"better” is defined. There currently are hundreds of thousands of children living with parents in same-sex partnerships
or with a single gay mother or father who may later find a partner. They will continue living with their parent(s) regard-
less of whether the state allows their parents to marry. Nobody is suggesting that they be should be taken from their
parent(s) and placed elsewhere; such a policy would not only be undesirable and contrary to current state laws, it would

be unconstitutional. n83

" For these children, the only pertinent issues are whether their parents will be married or cohabiting and whether it
will be easier or harder for the partner who is not the biological parent to adopt the child. As discussed previously, n86
children of gay parents would benefit if their parents were able to marry and if their non-biological parent could adopt
them. This would maximize stability and protect [¥321] their economic interests. They would be able to sec their fam-
ily as more similar to families with heterosexual parents, leading to the conclusion that gay families are "normal.” Their
parents' well-being would likely be improved, enhancing their child-rearing capacity. By not allowing gay parents to

marry, children are made to suffer.

Perhaps those opposing marriage believe that if the state allows same-sex couples to marry, more gay and lesbian
couples will have children, and those children will be living in a family that is Iess "desirable" than a heterosexual, mar-
ried family. Again, as discussed below, the evidence does not support the claim that children raised by same-sex parents
exhibit more developmental problems than those raised in heterosexual families. Even if there were some differences
favoring those reared in heterosexual households, would this result mean that it is better for children not to be borm at all
than to be born to a same-sex couple? Would society be better off if these children were not born at all? Such a position
would be totally contrary to family law policy. It has never been public policy that only those families that will provide
children the most "optimal" home should have children. There would be no support for such a policy, for many good
reasons. n&7 American society has made the decision that it is best to try to help all parents raise their children success-
fully, not to limit who may have children or to penalize children because they were born to the "wrong" parents.
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The fact that all of the evidence shows that children raised by gay parents develop just as well as children raised by
heterosexual couples underscores the undesirability of such a policy. 188 Over the past twenty years, there have been
[*322] a number of studies of children being raised by gay parents. n89 These studies have analyzed many aspects of
the children's development, including the following: the presence or absence of significant academic, emotional or so-
cial problems; their level of self-esteem; their relationships with peers; their relationships with their parents; and
whether they were "happy." In particular, researchers have focused [*323] on the gender identification and sexual ori-
entation of children in these families, since these issues are of theoretical interest to specialists in child development,
and because one of the concerns of opponents to gay parenthood is that the children will become homosexual. n90

While the number of children in these studies is small, n91 the findings are all consistent. Upon reviewing these
studies, the American Psychological Association, in 1995, concluded that the research indicates that children raised by
gay parent(s) are not "disadvantaged in any significant respect relative to the children of heterosexual parents.” n92
Most significantly, for the purposes of family policy, none of the studies support the claims that children raised by les-
bian parents will have serious emotional, intellectual, or social development problems because of their parents' sexual
orientation. The vast majority of children functioned well [*324] academically and did not engage in self-destructive
behaviors or in behavior harmful to the community. n93 The studies also find that children raised by lesbian parents get
along as well with their parents and peers as do children raised in heterosexual families. n94 The research finds no dif-
ferences between these groups of children in terms of self-esteem or in characteristics such as leadership ability, self-
reliance, interpersonal flexibility, and self-confidence. n95 In these regards, as well as in general psychological and
emotional well-being, they did not differ from their heterosexual counterparts. n96 In the one study that followed chil-
dren raised from birth into adulthood by one or two gay parents, the young adults did not differ from the young adulis
raised in heterosexual families with respect to employment, ability to find and relate to partners, or in their general sense

of well-being. 197

Al this is not to say that being raised by a gay parent or parents is not different in some respects or without difficul-
ties. The children raised by gay parents were aware that many people stigmatize homosexuality. Many children reported
being embarrassed to tell their friends about their parent's sexual orientation or living arrangement. Many children re-
ported being teased about their parents. For some of the children who lived with a gay parent following their parents’
divorce, coping with the parent's new sexual identity added to the difficulties most children experience from divorce

itself.

Despite the fact that these children's lives were not problem-free, the children's mental health did not differ from
that of other children. In essence, these children had learned to cope with the fact that society considered their family
[*325] different, just as children living in other minority families (such as families of a minority religious faith or inter-
racia] families), learn to cope with community stigma based on their family's difference. n98

Some commentators have argued that one reason for discouraging gays and lesbians from becoming parents is that
their children may be more likely to engage in homosexual behavior. n99 Again, the relevance of this accusation to
marriage public policy is not clear. Denying people the right to marry does not mean they will not have children despite
that fact that the desire for children is strong in many families. Importantly, these commentators also fail to provide
good reasons for why it would be negative for a child with homosexual parents to choose same-sex relationships. nl00

On a factual level it is clear, of course, that some children raised by both heterosexual and gay parents enter into
same-sex relationships and some self-identify as gay. However, it is not clear whether being raised by a gay parent in-
fluences sexual orientation. The evidence is preliminary and inconclusive. As noted, the most comprehensive [*326]
national study of sexual behavior found that approximately 8 percent of people report that they have had a same-sex
relationship or encounter al some point in their life and that approximately 2.5 percent of adult men and 1.3 percent of
adult women self-identify as gay. n101 Most of these people were rajsed in heterosexual households. n102 Another
study that followed children into adulthood found that children raised by lesbian parents were not more likely to self-
identify as gay or lesbian in adulthood than were children raised by heterosexual couples. 1103 Yet other studies have
concluded that the children living with gay parents were more likely to have a same-sex sexual encounter or relationship
during their adolescence than were children from heterosexual families. n104 However, because the samples in these
studies were so small and since the great majority of the children in both settings reported only heterosexual relation-
ships, the differences in the percentages reporting same-sex relationships were not statistically significant,

it would not be entirely surprising if family compeosition influenced sexual behavior. Both the presence of a paren-
tal role model, and the fact that the children living with a gay parent would generally assume that homosexual behavior
is not bad, should make these children more open to considering a same-sex relationship. This is likely even though
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studies regularly find that gay parents try to provide their children with multiple role models of both sexes-and to stay
closely involved with extended family supportive of the child.

Even if we assume that a small percentage of children might consider a same-sex relationship because they are liv-
ing with a gay parent, what is the relevance of this [*327] informaticn for public policy? Under any set of assumptions,
recognizing the validity of same-sex marriages should increase the well-being of children, especially those who recog-
nize their homosexuality early in life. When children receive parental support with respect to their sexual orientation,
there is 1o reason to believe that the children will be harmed as a result of choosing same-sex relationships.

More importantly, it is clear that most children who will seek same-sex relationships will be living in heterosexual
households. The more that society normalizes and accepts same-sex relations, the better off these children will be. Many
“heterosexual parents reject their homosexual children, which can lead to severe mental health problems for the children,
including attempted or actual suicide. n105 It seems likely that fewer heterosexual parents will reject their gay children
if society at large recognizes and accepts the human dignity of gays. Gay and lesbian youth also will benefit by being
able to look forward to the opportunity of marriage. Thus, from a child welfare perspective, there is no reason to focus

on the sexual orientation of children raised by gay parents.

The evidence supports the conclusion that in their capacity as parents and as partners, gay and lesbian couples func-
tion similarly to heterosexual couples and that their children do not differ in important ways from children raised in het-
erosexual households. Gays and lesbians are highly committed parents, who, in the cases of children conceived by arti-
ficial insemination, who were adopted, went to great Jengths to have the child. These children all are wanted, so it is not
surprising that they are developing normally. :

[*328) In summary, some critics of same-sex couple marriage assert that research on the effects of gay parenting
on children is incomplete or methodologically flawed. They claim that homosexual parenting should not be endorsed
until there is more research. n106 It is true that the research is imited and has methodological limitations. nl107 The
sample sizes are small in these studies, the families may not be representative, and there bas been almost no longitudinal
research on the issue. However, as a practical matter, there may never be sufficient research to convince the skeptics. In
short, it simply is not possible to obtain large, representative samples of same-sex couple families with children. n108
Even if such samples could be found, it would be many years until there could be adequate longitudinal data. It takes
years to design good longitudinal research, and the subjects must then be followed for years. Moreover, large sums of
money would be necessary to conduct such research. Studies are likely to be outdated as rapidly as they are published,
since the impact of a parent's sexual orientation on a child is certainly mediated by societal attitudes towards sexual ori-
entation. Finally, there is also no reason to belicve that more research would provide data significantly different from
that already available with respect to the issue of same-sex marriage. In light of the clear benefits recognizing same-sex
marriage would give to the hundreds of thousands of children living with gay parents, it is bad policy to deny marriage
until it is "proven" that children are not harmed by living with gay [*329] parents. Instead, the burden must fall on

those opposing same-sex marriage.
C. Potential Societal Costs of Recognizz'ng Same-Sex Couple Marriage

I turn now to a set of objections of a quite different nature. It is often asserted that granting same-sex couples the
right to marry would pose a great threat to marriage as an institution, and even to the fabric of society itself. n109
While the arguments supporting these claims are varied, they can be divided into three categories.

1. Marriages and Procreation

There are claims that gay marriages would be contrary to the basic purposes of marriage. The two major claims in

this regard are:

1. The basic purpose of marriage is to channel procreation into stable units and since same-sex couples
cannot procreate, they should not be able to marry.

2. Only sexual relations designed to lead to procreation are morally acceptable, so marriage should be
limited to those who engage in morally acceptable sexual activities,

Because these beliefs generally are associated with the teachings of some religions, some proponents hold them
strongly and sincerely. These arguments make no sense outside the context of these religious beliefs. First, same-sex
[*330] couples do have children and their children have the same needs as other children to grow up in a stable setting.
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Second, the law provides many options to couples wishing to have a child through means other than sexual intercourse.
Third, marriage policy reflects the view that it is desirable for people to marry even if they cannot or do not wish to
have children. Many couples who marry do not intend to have children, either because they are beyond the age at which
the woman can bear a child, because one or both of the partners is infertile, or because the couple prefers to remain
childless. Finally, couples have a constitutional right to engage in sexual relations without the objective of procreation
and states may not forbid the use of contraceptive devices. nl10

Law pertaining to marriage and procreation, as well as with respect to divorce, reflects values that differ from those
of some religions. Qur commitment to separation of church and state, our recognition of the diversity of viewpoints on
these issues (including those within and among religions), and our commitment to respecting individual choice on these
highly personal matters has led policy-makers to focus on secular goals when regulating families. Recognizing same-

sex couple marriages furthers these secular goals.

2. Social Stability

The second category of claims focus on concerns that marriage by same-sex couples will undermine social stability
and cohesion in society and, ultimately, the institution of marriage itself. The most frequently made argument is that
centuries of tradition limiting marriage to opposite-sex couples reflects the wisdom that this form of marriage is a criti-

cal aspect of social organization.

Proponents of this view fail to be precise about the exact harms they foresee and/or fail to provide supporting evi-
dence. Often, the claim is made as part of a general argument that homosexuality itself is immoral and a threat to
[*331] society. Since same-sex couple marriage has rarely, if ever, been recognized in any legal system in the world,
nl11 there is no empirical evidence of societies that have suffered as a result of same-sex marriages. Despite the lack of
evidence, some commentators cite generally to social theory or to claims about the reasons that previous societies have

gone into "decline" to justify their position.

Because claims based on tradition do not rest on empirical evidence of the likely consequences that would result
from change, they cannot be empirically refuted until the change is made. Yet, when subject to critical analysis, predic-
tions about the potential negative impacts are unsupported by theory, logic, or historical evidence. Concerns that mar-
riage was changing in ways that foretold societal doom have been existed for centuries, and these predictions have been
particularly numerous when changes to the rules regulating the structure of marriage or who could marry were being
contemplated. For example, historically, marriage meant that the wife was subsumed in the husband; her property be-
came his and he had the right to control all family decisions. n112 In the 1800s, both England and the United States
began enacting laws designed to make marriage into a partmership of legally equal spouses. nl113 As these changes
were being considered, it was not unusual for opponents to predict catastrophe. When England was considering allow-
ing wives to own property, The Times of London wrote that doing so would "abolish families in the old sense” and '
"break up society into men and women" creating "discomfort, ill-feeling, and distrust where hitherto harmony and con-
cord prevaited." n114 Similarly, when New York State was considering the same change, a legislator argued that his

colleagues must remember

[*332] the complexity and fragility of marriage as a social institution... If any single thing should re-
main untouched by the hand of the reformer, it was the sacred institution of marriage...(which) was about
to be destroyed in one thoughtless blow that might produce change in all phases of domestic life. n115

Similar arguments were made in opposition to interracial marriage. n116 In fact, it was only last year that the state of
Alabama repealed its law banning such marriages. nl117

As these quotes thoroughly illustrate, there is 2 long history of strong resistance to any change. This opposition is
not surprising given that marriage is so central to our own sense of self. Change can be quite threatening, even more s0
when the change is related to sexual identity. It is natural, and easy, for opponents of change to argue that society should
stick to "tradition.” Since significant changes usually cannot be tried as an experiment, proponents of the change cannot
prove that it will not cause the predicted harms. n118 Yet, claims about the likely effects of previous major changes to
the institution of marriage have frequently turned out to be inaccurate, even when the change reaily did alter the nature
of marriage, as was the case with the passage of "Married [*333] Women Acts.” The evidence reviewed earlier indi-
cates that the arguments of harm to society if same-sex couples are able t0 marry will prove equally false.
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It also is relevant that many other countries have rejected the "tradition” based arguments against same-sex couple

"marriage. In recent years a number of countries, including Denmark, Holland, Iceland, Norway, and Sweden have given

formal status to same-sex unions. nl19 France and Brazil have recently joined the list. Australia treats the long-term
partners of homosexuals as spouses for purposes of its immigration policy. Canada, Isracl, Namibia, South Africa and
Spain also recognize such unions for a variety of purposes. Although these laws have been in effect for only a short pe-
riod of time, I have found no reports of negative consequences in these couniries. The institution of marriage appears to
be as strong as it was before the change in law. In addition, many American same-sex couples live as if they were tradi-
tionally "married." Some states have granted various forms of legal and social approval short of legally recognizing -
these unions as marriages, and the presence of these couples has not had any reported destabilizing effect on marriage or
on other social institutions. nl120 Given that same-sex couple marriages will never amount to more than a very small
proportion of the total number of American marriages, arguments that legalizing same-sex marriages will destabilize the

institution of marriage or society itself seem very weak.

In fact, in terms of creating instability, earlier changes, especially those that enhanced gender equality, or allowed
for divorce, did alter fundamentally the nature and meaning of marriage. These changes had real potential for destabili-
zation. In contrast, authorizing marriage by same-sex [*334] couples would bring more people into the institution of
marriage, not change its fundamental elements. If the reasons for encouraging marriage over cohabitation for opposite-
sex couples are valid, why should the same arguments not apply? ’

3. Parade of Horrors

The final category of claims against recognizing same-sex marriages consists basically of what might be called a
"parade of horrors." The most common is that recognizing same-sex marriages will force legislatures to allow other
types of units to mary, including polygamous couplings and incestuous relations. 1121 These claims are baseless from

both a legal and a policy perspective.

As a matter of law, a legislative decision to authorize same-sex couple marriage would not create a legal obligation
to abandon any other limits on the form of marriage. The issue as to whether each particular limitation on marriage is
valid is based on whether the limitation has independent justification. Same-sex couples are fundamentally unlike po-
lygamous units and sexual unions of biologically related individuals in ways that would be clear to legislators or judges.

Rules limiting marriage to couples reflect the concern that a person married to several people will not be able to
adequately assume the economic obligations of marriage (including those that arise in the case of divorce). Polygamous
units also may not be able to develop the kinds of intimacy and emotional growth that are seen as important elements of
marriage. n122 Thus, itis [*335] extraordinarily unlikely that a Jegislature would authorize polygamous marriages or
that a court would require it to do so. Furthermore, the claim that recognition of gay marriage would also require recog-
nition of incestuous marriage is especially absurd. Allowing marriages between parents and children would entail nu-
merous potential harms to children and families. Assertions that acceptance of same-sex couple marriage will require
recognition of other currently disfavored relationships seems designed to play on fear rather than to promote reasoned

discussion.
It sum, none of the einpirica] claims of those opposing same-sex couple marriage withstand scrutiny when judged

by normal standards of proof. Given the potential benefits of recognition of gay marriage, not to mention the equality
issues, opponents should be required to provide some convincing evidence to support their claims that recognition

would have major negative consequences.
V. THE "NON-MARRIAGE" ALTERNATIVES
A. Maintaining the Current State of the Law

In deciding whether to recognize same-sex couple marriage, policy-makers need to consider that the number of
same-sex couples will continue to increase in the coming years. Inevitably, courts and government agencies will be con-
fronted with questions regarding the legal status of same-sex relationships, including the rights of the partners if the
relationship ends and the rights or status of the couple and their children with respect to a variety of government pro-

grams and benefits. nl123

[*336] Absent legislative action clarifying the status of these couples, same-sex couples living in marriage-like
units may be treated as "cohabitors" under state laws and afforded any rights given cohabitors by statute or through
court decisions. n124 In addition, in many states a rumber of legal rights are available to same-sex couples if they ex-
plicitly contract for them, although there are states that do not recognize such contracts for gay or heterosexual couples.
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n125 But even taking these possibilities into account, treating same-sex couples as cohabitors does not adequately pro-
tect their interests and those of their children.

Like opposite-sex couples, same-sex couples would like to be able to enter into a relationship in which their rights
and obligations are defined by law, and not dependent on court decisions or contracting. If denied the legal rights that
come with marriage, the couple needs to draft contracts dealing with significant parts of their relationship, such as how
they hold property, what wilt happen to their assets if one of them dies, and if there will be any support obligations if the
relationship ends. Contracting is not an adequate substitute for statutorily prescribed rights and obligations. Many peo-
ple will not think to contract or will feel that contracting about financial issues is not the way to organize a relationship
based on love. Moreover, contracting is costly, both financially and emotionally. Enforcing contracts may require long
court procedures, the outcome of which may be uncertain. In addition, there are significant rights and obligations asso-
ciated with marriage that cannot be obtained or altered by contract, such as access to various government programs and

Iegal protections, such as the right to sue for wrongful death.

[*337] ‘From the perspective of the legal system, a judicial case-by-case determination of legal rights is a less de-
sirable way of organizing intimate relationships than is marriage. As the California Supreme Court recently stated, in a

case limiting the rights of cohabitors:

The state has a strong interest in the marriage relationship... Qur emphasis on the state's interest in pro-
moting marriage is not based on anachronistic notions of morality. The policy of favoring marriage is
rooted in the necessity of providing an institutional basis for defining the fundamental relational rights
and responsibilities of persons in an organized society ... [Case-by-case cstablishment of rights] would
require a court to inquire into the relationship of the partners to determine whether the "emotional at-
tachment of the family relationship” existed between the parties, and whether the relationship was "stable
and significant"... Application of these factors would not allow for consistent application of rights from

case to case. nl26
B. Domestic Parinerships or Civil Unions

As an alternative method to the status quo, many people, including a number of political figures, have taken the po-
sition that same-sex couples should be given the legal benefits associated with marriage through adoption of domestic
partnership laws or civil unions. Supporters of this approach claim that a comprehensive domestic partnership law, in-
cluding a registration system, could provide most of the privileges and obligations of marriage, without offending those
who strongly oppose extending the term "marriage” to same-sex couples. nl127 '

[*338] If states continue to adhere to their policy of denying same-sex couples the right to marry, I would support
passage of a comprehensive domestic partership or civil union law for same-sex couples. A civil union law would clar-
ify same-sex couples' legal rights and would help protect their children and partners. Nevertheless, 1 believe that a do-
mestic partnership law is still a less desirable alternative than marriage. Presumably, the legal benefits and obligations
associated with marriage are the ones that legislatures believe are the most appropriate in light of the state's interests in
marital units and as a way of protecting the interests of the partners and children. If, as I have argued, same-sex couple
marriages n128 would be functionally equivalent to opposite-sex couple marriages, there is no reasoned basis for dif-
ferent treatment. Therefore, unless the civil union provisions exactly mirrored the provisions governing opposite-sex
marriages, the legal sitvation of same-sex couples would be inadequate. nl129

Most importantly, if a state passed a civil union statute for same-sex couples that paralleled marriage, it would be
sending a message that these unions were in some way second class units unworthy of the term “marriage." Aside from
the offensiveness of the message, it might be viewed as a statement that these are less important family relationships. As
Waite and Gallagher argue, society's attitudes may be critical if couples are to remain committed fo each other for Iife.
n130 From a strategic and political perspective, the civil union approach may make great sense. In terms of family pol-

icy, it does not. -
{*339] V1. WHERE TO GO FROM HERE: THE FUTURE OF SAME-SEX COUPLE MARRIAGE

I believe that the evidence clearly indicates that it would be beneficial to children and families if same-sex couples
were able to marry. There is no substantial evidence to the contrary. Why then is there continued resistance? For some
opponents, resistance is based on a deep-rooted view that homosexuality is immoral. These people simply oppose any
acceptance of gays by society. Still, many other people, less hostile to gays in general, see marriage as different. Mar-
riage has great symbolic as well as practical meaning. Peoples’ attitudes towards same-sex couple martiage are inevita-
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bly influenced not only by their religious beliefs but also by their deepest emotional responses to homosexuality and
their images of gay couples. Many people have a vision of gay relationships as being fundamentally different, and less
valuable, than heterosexual relationships. As a result, it may be difficult to get people to make an objective assessment

of the data and its relevance to family policy.

A lack of reasoned debate may not be surprising in the political realm where ideology or political considerations
may lead legislators to ignore evidence. Unfortunately, ideology also influences the views of those who purport to ap-
proach the issue in a scholarly fashion. One example is the treatment of same-sex couple marriage by at least one of the
two authors of The Case for Marriage, a book I have cited often in my analysis. As I have noted several times above,
these authors argue that marriage has enormous benefits for the individuals, their children, and society as a whole. More
importantly, they argue that people are changed, often dramatically, by marrying. After marrying, individuals change
their attitudes and behaviors and receive the social, cultural, and economic support of others because they are married.
Nevertheless, Gallagher opposes same-sex couple marriage (Waite tends to favor it). I need to quote at length their dis-

cussion of this issue, since it is so revealing:

[*340] The state of social-science research, as it now stands, sheds little light on the question: Would
gay couples (and their children) reap the same benefits from marriage that men and women who marry
do? As social scientists, the most we can conclude is, Maybe, maybe not. The answer depends in part on
how much gender matters. A family consisting of two mothers would undoubtedly be better off finan- -
cially than the average single-mother family. But would one of the two women reap the breadwinner's
bonus married men get? Or would they both be “married mothers" cutting back on eamings to care for
children? Would two bachelors who "married" settle down to an orderly life together, reaping the health
advantages men get from marriage? Or would they barhop in tandem? Again, we suspect, but do not
kmow, that adults in such same-sex couples would reap some, but not all, of the benefits of the marriage.
The benefits afforded same-sex couples by marriage would also depend on the extent to which family,
friends, and other social institutions supported these unions.

As for children, the intergenerational effects of deciding that gender is irrelevant to the public pro-
ject of marriage are, frankly, unknown and unknowable--to us or anyone else as social scientists, unfess
and until some jurisdiction permits gay marriage and we start following the development of children of
same-sex couples to see how they do. We, as a society, have to decide whether to take the leap of faith
required to legalize gay marriage, but we need to make that decision based on other discourses--on reli-
gious and moral views about social justice and sexual morality-- but not on the basts of scientific [*341]
knowledge about the consequences for individuals of these unions. ni31

This treatment of the issue is disturbing in 2 number of respects. First, while it certainly is true that the case for
same-sex couple marriage cannot be proven through social science research, the authors show little knowledge of the
research on gay families and parents. While research is limited, it does shed light on a number of the issues the authors
raise. For example, studies show that in lesbian couples both "mothers" tend to put time into caring for their children;
the "second" parent in the lesbian couples were more involved in child care than were fathers in opposite-sex couples.
1132 Such extra time might cost them some of the "marriage bonus” on earnings, but the children get the "time with
parent bonus," a fact disregarded by Waite and Gallagher. Similatly, there is research describing the nature of gay male
relationships showing that they resemble married couples, not bachelors sharing 2 home. nl33

Moreover, the authors apply entirely different standards in assessing the case for same-sex couple marriage than .
they do for opposite-sex couples. For example, they express concern that same-sex couples would reap "some but not all
of the benefits of marriage.” Few opposite-sex couple marriages reap all the various benefits associated with marriage,
yet we do not limit marriage to couples that are likely to reap the eamings bonus or who will have improved health.
Certainly Waite and Gallagher do not suggest such a policy. Why a different standard? n134 Since Waite and Gallagher
presume that even high risk (in terms of conflict and divorce) opposite-sex couples matriages will generally [*342] '
benefit society, why do they not make the same presumption for same-sex couples?

In addition, in suggesting that gender may be the critical determinative, the authors ignore their own evidence about
why marriage may lead to better health, better sex, and greater happiness. Waite and Gallagher argue throughout their
book that marriage is different because each member of the couple has made a strong mental and emotional commit-
ment to the joint enterprise and to live together in sickness and in health, for better and for worse. They write that:
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Marriage partners together create a shared sense of social reality and meaning--their own little separate
world, populated by only the two of them... Ordinary, good-enough marriages provide the partners with a
sense that what they do matters, that someone cares for, esteems, needs, loves, and values them as a per- -
son... Marriage and family provide the sense... that one has a purpose in life and a reason for continued
existence, that life is worth the effort because... other people (are} depending on you, counting on you,
caring about you... Marriage give(s) people a sense that their life has meaning and purpose. nl35

There simply is no reason to believe that same-gender couples that marry will make any less of a commitment. Truly,
all of the evidence is to the contrary.

An especially troubling aspect of their brief discussion is their adoption of negative stereotypes about gay couples.
Why do they ask if gay men will chose to settle down to orderly lives or choose to "barhop in tandem?" What is the
evidence that these couples were barhopping to begin with? Perhaps the authors believe that all men, [*343] regardless

of sexual orientation, are predisposed to barhopping.

What accounts for this striking variance between the authors’ treatment of same-sex marriage and their use of data
in the rest of the book? In light of their conclusion that the issue must be decided based on religious and moral attitudes
about social justice, it appears that the problem is not the lack of data, but the religious and moral lens through which

Gallagher chooses to look at that data.

To make sure my view on this issue is clear, let me reiterate that my problem is not with Gallagher's religions be-
liefs, although 1 may hold very different moral views. What I object to is the double standard applied by Gallagher {(and
perhaps Waite) to data analysis based on these beliefs, and their caricatures of gay relationships.

I ama concerned when social scientists lose their objectivity because social science provides a backdrop for the
moral debate that, like Waite and Gallagher, I think is essential before legislatures will be willing to recognize same-sSex
couple marriage. I do not think legislative change will come in the near future, as legislative change usually lags behind
social change. Few politicians are likely to be willing to take the lead on an issue like this, n136 although the degree of
openness to same-sex couple marriage expressed by both now Vice-President Richard Cheney and Senator Joseph Lie-
berman during the recent vice-presidential debate, and the actions of the Govemor of Vermont and the majority of the

Vermont legislature, were impressive and important.

Before there will be legislative change there must be a change in public attitudes. The public must come to under-
stand that while families of different cultures, [*344] ethnicities, income levels, and gender composition do vary in a
variety of ways, same-sex couple families do not differ in ways critical to marriage policy. A number of factors can con-
tribute to change. It would, of course, be helpful if respected family scholars addressed the issues and evidence in a se-
rious and open-minded way. Much more important, however, is the increased visibility of gay couples. As more people
meet and get to know gay couples, 1 believe that they will abandon the stereotypes of gay couples. The more contact
heterosexuals have with gay couples, the more they will recognize that these relations are the moral and functional
equivalent of their own. Change will also come as more and more members of the clergy express acceptance of gay
relations, perform commitment ceremonies, and, where possible, officiate over civil unions. Finally, media portrayals
are extremely important; in modem society, we form opinions of people we do not know through the media.

In fact, despite strong opposition, these changes are occurring already. We will all be better off when our states fol-
low the lead of other countries, and recognize the case for same-sex couple marriage.

Legal Topics:
For related research and practice materials, see the following legal topics:

Family LawCohabitationDomestic PartnersGeneral OverviewFamily LawMarital Termination & Spousal SupportGen-
eral OverviewFamily LawMarriageValiditySame-Sex Marriages

FOOTNOTES:

nl Tn-accordance with a number of other authors, I use the terms “lesbian” and "gay" to refer to women and
men, respectively, whose affectionate attractions are directed primarily to persons of the same gender. At times,
for brevity, I use the term "gay" to refer to both men and women.
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n2 See Craig Christensen, If Not Marriage? On Securing Gay and Lesbian Family Values By a "Simula-
crum of Marriage," 66 Fordham L. Rev. 1699, 1723 n. 144 (1998); Nancy Levit, A Different Kind of Sameness:
Beyond Formal Equality and Antisubordination Strategies in Gay Legal Theory, 61 Ohio St. L. J. 867, 884-85 n.
81 (2000). As Levit points out, however, there stil} is substantial discrimination and violence against gays, and
the courts have upheld a great deal of unequal treatient. Despite changing attitudes, a substantial number of
people still view same-sex sexual activity as morally wrong or undesirable. :

n3 In 2000, the Vermont legislature passed a "civil union” statute, 1999 Vt. Acts & Resolves 847, which
was enacted on April 26, 2000. The legislature acted pursuant to the decision of the Vermont Supreme Court in
Baker v. State, 744 A.2d 864 (1999) (holding that the state's prohibition of same-sex marriage violated the Ver-

mont Constitution).

n4 At least thirty states have enacted laws limiting marriage to a man and 2 woman. For a review of various
states' [aws affecting gays and lesbians, see generally Dominick Vetri, Almost Everything You Always Wanted
To Know About Lesbians and Gay Men, Their Families, and the Law, 26 8.U. L. Rev. ] (1998).

n5 Defense of Marriage Act, Pub. L. No. 104-199, § 3(a), 110 Stat. 2419 (1996) (codified at 1 U.S.C. § 7
(Supp. V 1999)).

n6 See Christensen, supra note 2, at 1723 n. 143,

17 U.S. Census Bureau, Current Population Reports, 71-73 tbL.8, v. tbl.C (March 1998 (update)).

n8 At least 10% of these couples, nearly 200,000 same-sex couples, have children living with them. U.S.
Census Bureau, United States Census of Population: Social and Economic Characteristics, 71 tbl.8 (1998).

n9 More than 90% of Americans rate having a happy marriage as a very important goal, generally the most
important goal in life. See Linda Waite & Maggie Gallagher, The Case for Marriage 3 (Doubleday 2000).

110 This is a central theme of much political discourse, and I recognize that many take issue with this asser-
tion. See Martha Albertson Fineman, Why Marriage? ¢ Va. J. Soc. Pol'y & L. 239, 268-71 (2001) (this issue).
There is substantial debate within the gay community about the desirability of pressing for the opportunity to
marry. See Nancy Polikoff, We Will Get What We Ask For: Why Legalizing Gay and Lesbian Marriage Will
Not "Dismantle the Legal Structure of Gender in Every Marriage," 79 Va. L. Rev. 1535-49 (1993); Michael
Warner, The Trouble With Normal 81-147 (Harvard Univ. Press 1999). Most of these critics are not opposed to
what people generally think of as marriage: a commitment between two people to share their lives and love.
Rather, these critics are concerned with the way law structures marriage and the fact that certain rights tied to
marriage are not available to other family units or individuals. I will not enter into this debate in this paper.
While I agree with some of the concerns expressed by these critics, I do not believe ending marriage is the way
to deal with these problems. Moreover, it does not make sense to single out gay couples for exclusion from the

benefits of marriage.

n11 The fundamental right to marry was recognized by the United States Supreme Court in Loving v. Vir-
ginia, 388 U.S. 1, 12 (1966) (finding laws prohibiting marriage between blacks and whites unconstitutional).
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The status of marriage as a fundamental right has been reaffirmed by other cases. See Zablocki v. Redhail, 434
U.S. 374, 383-86 (1978) (finding laws prohibiting those delinquent in child support payments from marrying
unconstitutional); Turner v. Safley, 482 U.S. 78, 95 (1987) (finding regulations prohibiting prisoners from mar-
rying unconstitutional). '

n12 See Carlos Ball, Moral Foundations for a Discourse on Same-Sex Marriage: Looking Beyond Political
Liberalism, 85 Geo. L.J. 1871-943 (1996); Stephen Macedo, Homosexuality and the Conservative Mind, 84
Geo. L.J. 261-300 (1995); John Cuthane, Uprooting The Arguments Against Same-Sex Marriage, 20 Cardozo L.
Rev. 1120-211 (1999). In recommending the recognition of same-sex couple marriage, citizen commissions in
the states of Hawaii and Colorado have also recognized the morality of same-sex sexual relations. The Colorado
Commission was chaired by Reverend William J. Winterrowd. See State of Colorado, The Governor's Commis-
sion on the Rights and Responsibilities of Same-Sex Relations: Report, Findings, and Recommendations (July 1,
1998); State of Hawaii, Report of the Commission on Sexual Orientation and the Law (Dec. &, 1995). Like Ball
and Macedo, 1 believe that the assertions regarding the immorality of homosexuality ultimately rest either on
biblical interpretations or on tautological arguments regarding marriage and procreation.

n13 For views of religious leaders from a number of faiths, see generaily Susan Olyan and Martha Nuss-
baum, Sexual Orientation and Human Rights in American Legal Discourse {Oxford Univ. Press 1998).

n14 There has been an extensive amount of writing on the issue of same-sex couple marriage over the past
ten years. ] draw my conclusions about various positions from a number of sources. For an extensive bibliogra-
phy on same-sex couple marriage, see generally Christensen, supra note 2: Culhane, supra note 12. Nearly all the
arguments against same-sex couple marriage can be found in the Congressional debates over the passage of the
Defense of Marriage Act. See Defense of Marriage Act: Hearing on S. 1740 Before the Senate Comm. on the
Judiciary 104th Cong. 533 (1996). Among the sources I have relied on for arguments against the recognition of
same-sex couple marriage are Ball, supra note 12; John M. Finnis, Law, Morality, and "Sexual Orientation,” 69
Notre Dame L. Rev. 1049 (1994); Robert H. Knight, How Domestic Partnerships and "Gay Marriage" Threaten
the Family, in Same-sex Marriage: The Moral and Legal Debate 108-21 (Robert M. Baird & Stuart Rosenhan
eds., Prometheus Books 1997); Robert M. Byrd, Senate Debate on the Defense of Marriage Act, in Same-Sex
Marriage: Pro and Con 232-36 (Andrew Sullivan ed., Vintage Books 1997).

n15 This argument is stated in functional terms. However, many opponents of same-sex couple marriage be-
lieve that the only morally acceptable sexual relations are those where the purpose 1s procreation. According to
these people, since sexual relations between same-sex partners cannot lead to procreation, such relations are
immoral and should not be recognized as a basis for marriage. See Finnis, supra note 14, at 1063-70.

ni6 See Knight, supra note 14, at 118-19.
nl7 See B}Ier, supra note 14, at 232,

n18 See Byrd, supra note 14, at 232-34,
n19 See Ball, supra note 12, at 1878-79.

n20 See generally Waite & Gallagher, supra note 9. The central argument of the book is that getting mar-
ried, in and of itself, changes most people’s behavior because they have to act in ways that further the interest of

Apx. 69



Page 19
9Va.J. Soc. Pol'y & L. 291, *

their partner as well as themselves. Moreover, people's behavior changes as a result of cormunity expectations
regarding how married people should behave. The authors present both data and vignettes to support their case. 1
find their data convincing on the issue of behavior change. The data are consistent with my own experiences and
other literature reviews. I refer to this book throughout this article. While I agree with their basic conclusions
about the effects of marriage, | want to emphasize that I believe that the authors overstate the significance of
their data on many issues. I also think that many of their policy recommendations are not well thought out and
do not flow from their data. Most of my disagreements are not relevant for the issues addressed in this article.

n21 See id. at 36-46 (arguing that because cohabitors are generally less committed to each other than are
married couples, cohabitors are "less likely than spousss to view their sexual union as permanently exclusive"
and are "less willing to support or be financially responsible for their partners").

n22 The United States Supreme Court has ruled that the fact that a person has financial obligations to a for-
mer spouse and children or the fact that a person is in prison are not adequate reasons to deny a person the right
to marry. See Zablocki v. Redhail, 434 U.S. 374 (1978); Turner v. Safly, 482 U.S. 78 (1987).

n23 While I agree the state has strong interests in marriage, not all commentators agree that marriage should .
be privileged. See Fineman, supra note 10, at 221. 1 agree with many of the concerns identified by Fineman;
however I do not believe that ending all benefits associated with marriage is the way to achieve the goals she
identifies. In any case, as Fineman indicated during the conference at which our papers were given, her goals

will not be achieved by denying gays the right to marry.

124 For a discussion of the functions of marriage, see David L. Chambers, What If? The Legal Conse-
quences of Marriage and the Legal Needs of Lesbian and Gay Male Couples, 95 Mich. L. Rev. 447, 453-85
(1996) {discussing “three central categories of regulation" dealing with marriage: laws recognizing emotional
bonds between people; laws relating to parenting; and laws regulating financial arrangements between married
partners); Milton C. Regan Jr., Family Law and the Pursuit of Intimacy 4-5 {New York Univ. Press 1993) (dis-
cussing the function of marriage in promoting a "coherent sense of identity that is necessary for the capacity to
make intimate commitments"). The functions of marriage law have varied over the centuries. See E.J. Graff,
What is Marriage For? at x (1999) (in introduction) (explaining that "marriage and family have been in violent
flux throughout history, the rules constantly shifting to fit each culture and class, each era and economy™). There
have been substantial changes in the laws relating to marriage, and its alternatives, over past 40 years. Many
commentators believe that a number of these changes have undermined goals or even reflect lack of societal in-
terest in marriage as an institution. It is beyond the scope of this article to consider these changes. For a variety
of reasons T do not believe recent legal changes, such as no-fault divorce, reflect less societal interest in mar-
riage. Most reforms have been efforts to make marriage more equitable for both spouses. The fact that some re-
forms may have been misconceived does not alter my point.

n25 See Chambers, supra note 24, at 461-70.
126 See id. at 470-85.

n27 See id. at 454-61; Regan, supra note 24.

128 See Waite & Gallagher, supra note 9, at 75 (explaining that in marriage the "shared sense of social real-
ity" between a couple provides a valuable "foundation for emotional health").
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129 See Milton C. Regan Jr., Law, Marriage and Intimate Commitment, 9 Va. J. Soc. Pol'y & L 11 6, 122-
23 (2001} (this issue).

130 See Bruce C. Hafen, The Constitutional Status of Marriage, Kinship, and Sexual Privacy--Balancing the
Individual and Social Interests, 81 Mich. L. Rev. 463, 476-84 (1983); Robin West, Universalism, Liberal The-
ory, and the Problem of Gay Marriage, 25 Fla. St. U. L. Rev. 705, 719-30 (1998).

n31 Hafen, supra note 30, at 476-77. Hafen's claim about the importance of marriage in promoting a sense
of civic duty is difficult to prove and may be wrong, but there is evidence that society may benefit in other ways
when people marry. Waite and Gallagher review a large body of empirical research that tends to support the
premise that individuals and society as a whole benefit through marriage. They present research indicating that
married couples have increased happiness, health, economic well being, physical safety, and even more satisfy-
ing sexual lives than do single persons or cohabiting couples. See generally Waite & Gallagher, supra note 9.
Society benefits when its citizens are healthier, more productive and safer.

132 In fact, states now place almost no restrictions on who can marry; there are also few procedural re-
quirements. Generally, any man or woman over a certain age may marry, as long as they are not already married
or closely related to each other. To marry they must obtain a marriage license and go through a ceremony pre-
sided over by a duly authorized official. No further action is needed, and unless one of them takes an action to
dissolve the marriage, or dies, they will remain husband and wife. All states view marriage as a personal choice,
belonging to the couple, even though it is recognized that many couples will not adequately perform the in-
tended functions of marriage. For an overview of state marriage requirements, see Homer H. Clark, Jr., The Law
of Domestic Relations in the United States § 2.3, 34-44 (West 2d ed. 1988); Ira Mark Eliman et al., Family

Law: Cases, Texts, Problems 56-60 (Lexis 3d ed. 1998).

133 This discussion draws heavily on Chambers, supra note 24, at 453. In addition to the legal rules dis-
cussed in the text, there are a number of rules that regulate how outsiders, businesses and government, deal with
the marital unit. Since the rights and obligations associated with marriage vary from state fo state, in this paper I

describe the most common patterns.

n34 At the federal level alone, there are at least 1049 federal programs available only to married couples or
individuals. See U.S. General Accounting Office, Defense of Marmiage Act, GAO/OGC-97-16 (1997). While
marriage remains critical under state laws as well, in some states a number of benefits and obligations have been

extended to non-marital couples through state legislation or judicial rulings.
n35 See Chambers, supra note 24, at 454-53,
n36 See id. at 456.
n37 See id. at 437,

n38 See id. at 457-58.
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n39 See id. at 458-59. The passage of the federal Family and Medical Leave Act of 1993,29 U.S.C. § §
2611-2654, 2612 (a)(1)(C) (1994), has been followed by the passage of similar statutes by many states.

n40 See 1d. at 459,
n41 Seeid. at 458.

n42 See id. at 476.

043 See id. at 480, A few states, however, do not require an actual contract to be formed, but will enforce
"implied contracts” inferred from the conduct of the parties during their relationship.

n44 See Clark, supra note 32, at § 6.1.

n45 See Chambers, supra note 24, at 474,

n46 See id. at 484. See also John G. Culhane, "A Clanging Silence": Same-Sex Couples and Tort Law, 89
Ky. L. J. 911-96 (2000) (arguing for granting same-sex partners the standing to recover damages to the partner-

ship in tort).
n47 See Chambers, supra note 24, at 485.
n48 See id. at 473-74.
n49 See id. at 478-79,
- 050 See 1d. at 479.

n51 See id. at 480.

n52 Many states require an equal division. Other states grant courts the discretion to divide property un-
equally, but there often is a strong presumption for equal division. See id. at 477-78.

n53 See id. at 464.
154 See id. at 466.

ns5 Seeid.
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n56 Same-sex couples also face barriers in adopting children, since many states favor married couples when
placing children for adoption. Some states also forbid adoption by gay couples or individuals or make placement
with gay individuals a "last resort.” The discussion in the text focuses on issues mainly relevant to lesbian cou-
ples. Gay men face even greater hurdles, since they must find a surrogate mother if they wish to have a child
biologically related to one of the men. This process generally is more expensive than artificial insernination and
raises many more legal problems. See id. at 468.

n57 See id. at 467.

n58 See id. at 466-67.

n59 For a discussion of custody and visitation issues relevant to the dissolution of a same-sex couple with
children, see Ellman, supra note 32, at 634-38, 731-32, 1119-35.

n60 This was the position of Senator Robert Byrd during the Senate Debate on the Defense of Marriage Act
on Oct. 9, 1996. He argued that it is "patently absurd" to afford same-sex couples marital status because same-
sex couples are incapable of having children and because many same-sex relationships do not result in tradi-
tional "families." See Byrd, supra note 14 at 232-306.

n61 Knight, supra note 14, at 115-17 (discussing studies finding that "monogamy is not the norm for the av-
erage homosexual").

n62 It is only very recently that same-sex couples could safely reveal their status publicly. Studies con-
ducted even twenty years ago probably would not capture important aspects of today's families. The changes in
societal attitudes have enabled researchers to conduct studies with larger and more representative samples than
in the past. There is now a sufficient body of evidence to draw reasonable conclusions about family relations of
same-sex couples. The studies show that same-sex couples function similarly to opposite-sex couples. It seems
likely that couples who choose to marry are even more committed to a permanent relationship. Thus, these stud-
ies likely understate the degree to which same-sex couple marriages would be similar to opposite-sex couple

marriages.

n63 Unlike marriages, which require licenses, there is no official recording system for cohabiting couples.
To estirnate the number of same-sex couples, I rely on self-reports to the U.S. Census Bureau. These numbers
likely are underestimates since gay couples may be reluctant to reveal either their sexual orientation or their liv-
ing status, even to the U.S. Census Bureau. The best available data are from the 1998 Current Population Re-
ports (CPR), information gathered by U.S. Census Bureau annually from a representative sample of the popula-
tion. The numbers reported here are from U.S. Census Bureau, Current Population Reports, 71-73 thl.8, v. thl.C

(March 1998 (update)).

n64 U.S. Census Bureau, United States Census of Population: Social and Economic Characteristics, 71 tbl.8
(1998).

né5 Id.
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n66 1d. at v. tbl.C.

167 Edward O. Laumann et al., The Social Organization of Sexuality: Sexual Practices in the United States
311-13 tbl.8.3B (1994).

168 There was a dramatic increase in the number of people reporting that they lived with a same-sex partner
between 1990 and 1998. The 1990 decennial census identified 145,000 same-sex partnerships; thus, there was an
eleven-fold increase by 1998 (opposite-sex non-married couples increased by 33%). It is not possible to tell how
much of the increase reflects a greater willingness of same-sex couples to identify themselves and how much is '
increase in the actual number of couples; both factors are undoubtedly operating. It is also possible that because
the Current Population Reports Telies on interviews, not questionnaires, same-sex couples responded more fre-

quently.

169 See Janet Lever, The 1994 Advocate Survey of Sexuality and Relationships: The Men, Advocate, Aug.
23, 1994, at 24 (citing that 59% of gay men interviewed would, and 26% said they might, want to legally marry
another man if they could. Of those interviewed, 71% said they prefer long-term relationships to other arrange-
ments. ) [hereinafter Lever, The Men). In addition to this study, there have been three other major magazine sur-
veys of the nature of gay and lesbian communities. While the respondents in these surveys may not have been
representative of the entire population of same-sex couples, they do provide insight into the nature of same-sex
couple relationships. See Janet Lever, Lesbian Sex Survey, Advocate, Aug. 22, 1995, at 28 [hereinafter Lever,
Lesbian Sex Survey]; A. Demian, Relationship Characteristics of American Gay and Lesbian Couples: Findings
from a National Survey, 1 J. of Gay and Lesbian Soc. Services 101, 104 (1994) (reporting that of those gay and
lesbian couples surveyed, 92% of the women and 96% of the men were commiitied to be together "for life or 'a
long time." Also, 60% of women and 39% of men had "symbolized their commitment with a relationship Tit-
ual."); Larry D. Hatfield, New Poll: How U.8. Views Gays, S.F. Examiner, June 6, 1989, at A-19. In addition, in
the late 1970s, two sociologists from the University of Washington conducted a large study examining the rela-
tionships of American couples. See generally Philip Blumstein & Pepper Schwartz, American Couples: Money,
Work, Sex (1983). A major study of sexual behavior in the United States conducted by researchers at the Uni-
versity of Chicago in 1996 provides additional information from a large, national sample about the number of
same-sex couples and the characteristics of their relationships. This study includes heterosexual couples, so
comparisons are available. See Laumann et al., supra note 67, at 283-320.

170 For a review of this research, see Lawrence A. Kurdek, Lesbian, Gay, and Bisexual Identities over the
Lifespan: Psychological Perspectives 243-64 (A.R. D'Augelli & C.J. Patterson eds., 1995).

n71 See Laumann et al.,, supra note 67, at 3-8, 78, 88-89.

072 See Blumstein & Schwartz, supra note 69, at 594 tbl.3.

n73 Id.
n74 1d. at 308 (calculated from data in Fig.53).

n75 See Lawrence A. Kurdek, Relationship Outcomes and Their Predictors: Longitudinal Evidence from
Heterosexual Married, Gay Cohabiting, and Lesbian Cohabiting Couples, 60 J. Marriage & Fam. 553, 565

(1998).
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176 See Hadley Arkes, The Closet Straight: When Andrew Sullivan Pleads for Gay Marriage, Has He
Thought About What Marriage Is?, Nat'l Rev., July 5, 1993, at 43, 43-44.

177 See Blumstein & Schwartz, supra note 69, at 271-72. Their 1970's survey found that only 36% of gay
men considered monogamy to be important while 71% of lesbian couples, and of heterosexual couples, 75% of
husbands and 84% of wives, believed monogamy to be important. But see Laumann et al., supra note 67, at 316
(suggesting that the difference in monogamy rates in gay and lesbian relationships may not be as variable as was
once thought). In discussing the fidelity issue, opponents of same-sex couple marriage do not address the fact
that these statistics apply only to males. In fact, almost all of the claims that same-sex couple marriages would
not be functional seem to focus on issues related to male couples. I have often wondered if opponents would ac-
cept marriage by two women. Professor Sylvia Law has incisively analyzed the gendered nature of the opposi-
tion 1o same-sex couple marriage, see generally Sylvia Law, Homosexuality and the Social Meaning of Gender,

2 Wisc. L. Rev. 187 (1988).

n78 See Doug Sadownick, Open Door, Genre, April 1994, at 33, 35 (reporting that studies over the previous
decade have shown that gay men are able to maintain long-term relationships even when those relationships are

not monogamous).

n79 This argument is made by Waite & Gallagher, supra note 9.

n80 Laumanng, supra note 67, at 5-6.

n&1 The fact that the differences are considerably smaller in leshian couples may indicate that, at least with
respect to sexual behavior, gender is a very powerful influence on behavior.

n82 This prospect is a source of concern to some people within the gay community. See Warmner, supra note
10, at 88-89, 116.

083 See Waite & Gallagher, supra note 9, at 37.

184 See Andrew Cherlin, Marriage, Divorce, Remarriage 21 (Harvard Univ. Press 1992); Evelyn Lehrer &
Carmel Chiswick, Religion as a Determinant of Marital Stability, 30 Demography 385, 386-87, 398 (1993).

085 The right to parent is constitutionally protected. The state can only interfere with the right to parent if
there is a risk of harm to the child and if the interference is in the child's best interests. See Prince v. Massachu-
setts, 321 U.S. 158, 166-70 (1944) (holding that the state has the authority to limit "parental freedom and author-
ity in things affecting the child's welfare," but also noting that "the custody, care and nurture of the child reside
first in the parents, whose primary function and freedom include preparation for obligations the state can neither

supply nor hinder").

n86 See supra notes 53-59 and accompanying text. Some opponents of same-sex couple marriage appear to
be concemned that recognition of such marriages would negatively impact children because recognition would
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undermine policies that disadvantage gay couples with respect to adoption of children and in child custody dis-
putes. [ agree that recognition would affect policies in these areas.

187 Any policy that sought to restrict childbearing based on parental characteristics that are predictive of
less "optimal" outcomes would have to confront the fact that two of the strongest predictors of children's well-
being are parental income and race. Our society makes it very difficult for low-income parents and members of

racial minorities to raise children, just as it makes it hard for gay parents.

n88 For reviews of the literature on gay and lesbian parenthood, see Cheryl A. Parks, Lesbian Parenthood:
A Review of the Literature, 68 Am. J. Orthopsychiatry 376-89 (1998); Charlotte Patterson, Children of Lesbian

and Gay Parents, 19 Advances in Clinical Child Psychol. 235-82 (1997).

n89 These studies generally involve two different groups of children. The majority of the studies, especially
those done in the 1970s and 1980s, involve children living with a gay parent following that parent's divorce from
the child's other biological parent. Almost all of the children had lived for a period of time with both biological
parents, which meant they also had lived with both a father and mother. When studied, some of the children
were living with a single gay parent, while other children were living with one biological parent and that parent's
new same-sex partner; virtually all of the parents were female. Most of these children were over ten years old at
the time of the research. One study, done in England, includes a follow-up of the children fourteen years later,
when the children ranged from 17 to 35 years of age (average 24 years). See Fiona L. Tasker & Susan Golom-
bok, Growing up in a Lesbian Family: Effects on Child Development (The Guilford Press 1997). In essence,
these studies are the equivalent of the numerous studies of children following a divorce, except that the children
in these studies were living with a gay parent. The research usually included, for comparison purposes, a group

of children living with a heterosexual parent following divorce.

The second group of studies looks at children bom through artificial insemination and raised by lesbian
couples and heterosexual couples. These studies, all done in the 1990, are methedologically sophisticated and
provide highty relevant evidence on the development of the children. For the best primary studies, see A. Bre-
waeys et al., Donor Insemination: Child Development and Family Functioning in Lesbian Mother Families, 12
Hum. Reprod. 1349-59 (1997); Raymond Chan et al., Psychosocial Adjustment Among Children Conceived Via
Donor Insemination By Lesbian and Heterosexual Mothers, 69 Child Dev. 443-57 (1998); David Flaks et al.,
Lesbians Choosing Motherhood: A Comparative Study of Lesbian and Heterosexual Parents and Their Children,
31 Developmental Psychol. 105-14 (1995); Susan Golombok et al., Children in Lesbian and Single-Parent
Households: Psychosexual and Psychiatric Appraisal, 24 J. Child Psychol. & Psychiatry 551-72 ( 1983); Richard
Green et al., Lesbian Mothers and Their Children: A Comparison with Solo Parent Heterosexual Mothers and

Their Children, 15 Archives Sexual Behav. 167-84 (1986).

n90 See Lynn D. Wardle, The Potential Impact of Homosexual Parenting on Children, 1997 U. Il L. Rev.
833, 852-54 (1997) {citing studies that found that a "significantly disproportionate percentage of children raised
by homosexual parents develop homosexual interests themselves™).

n91 Many of these studies, particularly the earlier studies, have methodological limitations, especially with
respect to their small sample sizes and recruitment methods. Usually, some parents volunteered to participate in
the study and recommended another possible participant to the researchers; this process of self-selection limits a
study's generalizability. In addition, almost all of the children in the divorce studies had lived with parents of
both sexes for a period of time. Thus, these studies cannot tell us about the effect of living from birth with par-
ents of the same-sex. The types of methodological problems faced by the rescarchers are typical of research re-

lated to divorce.
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n92 American Psychological Association, Lesbian and Gay Parenting: A Resource for Psychologists (vis-
ited Sept. 9, 2001) <http://www.apa.org/pi/parenthtml#iI>. The wial judge in the litigation challenging Hawaii's
ban on same-sex couple marriage reached the same conclusion. The state tried to justify its policy by claiming
that the policy was needed to protect children. After hearing from a number of experts on child development, the
court concluded that there was 1o respectable evidence that being raised by a gay or lesbian parent harmed chil-
dren. See Bachr v. Miike, No. 91-1394, 1996 WL 694235, at *21 (Haw. Cir. Ct. Dec. 3, 1996).

193 See Brewaeys et al., supra note 89, at 1355; Chan et al., supra note 89, at 449; Flaks, supra note 89 at
109-12; Golombok et al., supra note 89, at 565-71; Patterson, supra note 88, at 245-46.

n94 Id.
n95 Id.

n96 Id.
n97 See Tasker & Golombok, supra note 89, at 128-30, 138, 143-44.

n98 Children certainly recognize that their parents are stigmatized by parts of society. It is questionable
whether this should be relevant in developing social policy. Claims that the children would be harmed by social
stigma were used in the past to justify laws against interracial marriages. More recently, a triai judge in Georgia
based his transfer of custody from one parent to the other on the fact that the custodial parent had remarried to 2
person of a different race and the judge was concerned that the child would suffer from conumupity stigma to-
wards an interracial marriage. The United States Supreme Court held that this action was unconstitutional. See

Palmore v. Sidoti, 466 U.S. 429, 434 (1984).

n99 One of the most persistent critics is law professor Lynn Wardle. See Wardle, supra note 90, at 852-54,
857, 862. Wardle provides no empirical evidence in support of his claims that homosexual parenting is harmfual
to children. At its core, his argument boils down to the claim that we should not allow same-sex couples to par-

- ent children because these children are more likely to be gay and because extramarital sexual behavior of parents
is generally harmful to children. Because homosexuals cannot legally marry, their sexual behavior is by default

"extramarital.”
nl100 See id.
nl101 Laumann, supra note 67, at 300.
n102 At the ti.me of the study, few of the participants were raised in gay households.

nl103 Tasker & Golombok, supra note 89, at 132.

nl104 For a discussion of this issue, see generally Judith Stacey & Timothy Biblarz, (How) Does the Sexual
Orientation of Parents Matter? 66 Am. Sociological Rev. 159 (2001).
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n105 See Anthony D'Augelli et al., Lesbian, Gay, and Bisexual Youth and Their Families: Disclosure of
Sexual Orientation and Its Consequences, 68 Am. J. Orthopyschiatry 361, 368-69 (1998). See also Wardle, su-
pra note 90, at 854 (focusing on the suicide rates of homosexuals as a central reason why it is "bad" for children
1o be gay. Wardle ignores the fact that banning same-sex couple marriage does not alter the fact that many youth
are gay and that parental and societal acceptance is critical for their well-being.).

1106 See Wardle, supra note 90, at 852.

n107 For a good discussion of why the research on this issue is limited, see Carlos Ball & Janice F arrell
Pea, Warring With Wardle: Morality, Social Science, and Gay and Lesbian Parents, 3 U. Ill. L. Rev. 253, 272-76

(1998).

n108 Most research on families and children relies on small samples. There are a few data sets that include
child developmerit information on relatively large numbers of children and parents. But even these data sets
typically are limited to several thousand families. While this is a large number of subjects for social science
studies looking closely at child development, the samples are not large enough to include more than a small
number of children being raised by gay parents since families headed by gay parents are such a small percentage

of all families.

n109 Proponents of this view include respected social scientists, like James Q. Wilson, as well as those ar-
guing from religious ideology, such as Robert H. Knight of The Family Research Council. See James Q. Wilson,
Against Homosexual Marriage, in Same-Sex Marriage: Pro and Con, 161 (Andrew Sullivan ed., Vintage Books
1997); Robert H. Knight, supra note 14, at 108. Surprisingly, Wilson provides no more evidence for his asser-
tions than does Knight, who 1s strictly an ideologue.

n110 See Griswold v. Connecticut, 381 U.S. 479, 485 (1965).

n111 For a discussion of the historical treatment of same-sex couple relationships, see William N. Eskridge,
Jr., The Case for Same-Sex Marriage: From Sexual Liberty to Civilized Commitment 15-50 (The Free Press

1996).
1112 See Graff, supra note 24, at 27-30,
nll13 Id. at 30-31.
nl141d at31.
nl15 Id.

nl116 Seeid. at 148-60.
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n117 The Alabama law had not been enforced since such laws were declared unconstitutional, less than
forty years ago, by the United States Supreme Court in Loving v. Virginia, 388 U.S. 1, 12 (1967). The Alabama
law was repealed by an Initiative; forty percent of the electorate voted against repeal. '

n118 I am not arguing that tradition is never a sufficient reason for retaining the status quo. The fact that a
given practice has been followed for a long period of time or by many different societies is an indication that it
probably has social utility. However, tradition alone is not a sufficient basis for justifying social practices, espe-
cially practices of discrimination. See generally Harry Krause, Marriage for the New Millennium: Heterosexual,
Same-sex Or Not at All?, 34 Fam. L. Q. 271, 285-88 (2000).

n119 The Buropean developments are extensively discussed in Yuval Merlin, Equality for Same-Sex Cou-
ples--A Comparative Study of the Legal Recognition of Gay Partnerships in Europe and the United States
(2000) {unpublished dissertation, NYU School of Law) (on file with author).

' n120 Many cities and some states have enacted various forms of domestic partnership laws aimed at giving
same-sex couples some legal rights. See Vetri supra note 4, at 62-78.

0121 Other more extreme claims are that same-sex couples' marriages will produce health risks and that
clergy will be required to perform martiages of which they disapprove. For all of the reasons discussed by Waite
and Gallagher, allowing same-sex couple marriage should improve an individual's health. See Waite & Galla-
gher, supra note 9, at 47-64. Furthermore, no state has a law requiring clergy to perform any marriage ceremony

they do not want to perform.

n122 These are not necessary conclusions. If a functional analysis leads to the conclusion that polygamous
units would serve the purpose that are ascribed to marriage, then a legislature should rethink recognition. I do
not think that such unions do or can perform the functions that couple marriage does. But see Krause, supra note
118, at 288-90 (arguing that the concern that allowing same-sex couple marriage may lead to the recognition of
polygamous marriages "may not be that farfetched”).

n123 For example, courts have been asked to determine whether the surviving member of a same-sex part-
nership qualified to stay in a rent-controlled apartment following his partner's death. See Braschi v. Stahl Asso-

ciates Co. 543 N.E. 2d 49 (N.Y. 1989).

1124 In some states sexual relations between the partners are still treated as a felony. Obviously, I think
such laws are extraordinarily bad policy. The first step in these states is the acceptance of homosexual sexual re-

lations.
nl2s See Vetri, supra note 4.
n126 Elden v. Sheldon, 46 Cal. 3d 267, 274-76 (1988).

n127 See generalty Levit, supra note 2 (arguing that granting same-sex couples the "formal equality” of
marital status may not best serve their interests since marriage is based on "heterosexual norms™). For a review
of various domestic partnership laws enacted by citjes and states across the country, see Vetri supra note 4 at

62-78.
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1128 I am referring to the unions of those same-sex couples who would want to marry.

1129 However, I am not arguing that all of the existing benefits and obligations attached to marriage are ap-
propriate. My point is that however the appropriate marital scheme is defined, it would apply equally to same-

sex couple unions.
n130 Waite & Gallagher, supra note 9, at 16.

ri31 Id. at 200-01.

n132 See Charlotte Patterson, Families of the Lesbian Baby Boom: Parents' Division of Labor and Chil-
dren's Adjustment 31 Developmental Psych. 115, 121 (1995).

n133 See Kurdek supra note 75, at 564.

1134 Moreover, not all of the marriage bonuses are equally important to society. For example, do we reaily
~ favor marriage because it makes people richer?

nl35 Waite & Gallagher, supra note 9, at 75.

n136 Many are in fact active opponents based on their personal beliefs. See e.g., Same-Sex Marriage: Pro
and Con 213-39 (Andrew Sullivan ed., Vintage Books 1997) (reporting the positions of Representatives Hyde
and Inglis and Senators Byrd and Gramm on the Defense of Marriage Act).
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Adalts’ Sexual Orientation and State Determinations Regarding Placement of Children

Michael S. Wald~

I. INTRODUCTION

Should the fact that a parent or prospective parent is gay be deemed relevant when the state places
children in adoptive and foster care homes, resolves child custody disputes, and establishes policy
with respect to access to assisted reproductive technologies (ART)?! In this article, I examine thié
question from a child welfare and family law policy perspective.2 Opponents of placing’ children
with lesbians or gay men claim that being raised by a gay parent may be harmful to children’s social
or emotional development, or at least less advantageous than being raised by a heterosexual parent
or parents. I therefore focus on the issue of whether consideration of sexual orientation is likely to

promote the positive development and well-being of children.* Some commentators oppose placing

* Jackson Eli Reynolds, Professor of Law, Stanford Law School.. Many people provided helpful research and
comments on earlier versions of this article. I am especially grateful to Stacey Rosenkrantz Aronson who helped me
assess the research studies that are reviewed here, to David Chambers and Robert Levy for their detailed readings of
several drafts, and to Joan Hollinger for her comments on the drafts and our many conversations. I also benefited
substantially from the suggestions of Carlos Ball, Richard Banks, George Fisher, Marsha Garrison, Theresa
Glennon, Sars McLanahan, Steven Nock, Nancy Polikoff, Jonathan Rauch, Kim Richman, Jane Schacter, Elizabeth
Scott, Judith Stacey, Ross Thompson, Lois Weithorn, and Tobias Wolff. Alex J. Han and Caitlin Weisberg
provided excellent research assistance.

! ART is the use of non-coital technologies to conceive a child and initiate pregnancy. The most cormmon methods are
donor insemination, in vitro fertilization, and surrogacy. See JOHN A. ROBERTSON, CHILDREN OF CHOICE: FREEDOM
AND THE NEW REPRODUCTIVE TECHNOLOGIES {1994).

? Many commentators approach these issues from an adults’ rights perspective, focusing on issues of equal
treatment of gay individuals. See, e.g., SUSAN OLYAN & MARTHA NUSSBAUM, SEXUAL ORIENTATION AND HUMAN
RIGHTS IN AMERICAN LEGAL DISCOURSE (1998). With respect to ART, it also is argued that access should be a matter
of reproductive rights or freedom and should not be regulated, except to control practices that are clearly harmful to the
prospective child or to society. See, e.g., John A. Robertson, Gay and Lesbian Access to Assisted Reproductive
Technology, 55 CASE W. RES. L. REV. 323 (2004). For reasons discussed infra, see notes and accompanying text, I
agree that adults® interests are relevant, especially those regarding access to ART. However, since I am focusing here on
policy from a children’s perspective, [ analyze all the issues primarily in terms of children’s well-being and rights.

With respect to ART, there is no child, so the issue is better conceptualized as an atlocation of the opportunity to
have a child, rather than as a child placement. For ease, 1 use the term placemen’g for all these decisions.

*1 focus on the claims that an adult’s homosexuality should be treated as a potentially negative factor because this is
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children with lesbians or gay men because they believe that homosexuality is immoral,” a position I
reject. Others have addressed the morality issues and whether a belief that same-sex relations are
immoral should, standing alone, be a sufficient basts for restricting gay peoples’ access to parenting;

I do not review these positions here.’

Our society does not assess the competence of individuals to become biological parents; 1o one
needs permission to have a child. Nor does the state deny interfere with parental custody of children
unless parental care falls below the minimum standards established under child abuse and neglect

Jlaws.” No state has policies preventing a gay adult from bearing a child or allowing children to be

the way most people frame the issue. Most people would think it strange to ask whether an adult’s heterosexuality
should be considered a negative factor, although it might well be in some instances, for example with respect to
placements of gay youth. In fact, the research indicates that many lesbian parents are exceptionally competent,
which is consistent with my own observations. For a very insightful: discussion of how policy makers and judges
inappropriately make assumption about what is normal and place extra burdens on those thought to be “different”
see MARTHA L. MINOW, MAKING ALL THE DIFFERENCE: INCLUSION, EXCLUSION, AND AMERICAN LAW 51 (1990).
Discrimination based on race and religion has been common in family Jaw. See AMERICAN LAW INSTITUTE,
PRINCIPLES OF THE LAW OF FAMILY DISSOLUTION: ANALYSIS AND RECOMMENDATIONS §2.12& cmt. d (2002)

[heremafter AL

* For example, in 2002 Raymond Moore, the former Chief Justice of the Alabama Supreme Court, wrote,
“homosexual behavior is a ground for divorce[,] . . . a crime against nature, an inherent evil, and an act so heinous
that it defies one’s ability to describe. That is enough under the law to allow a court to consider such activity
harmful to a child.” Ex Parte HH., 830 So. 2d 21, 37 (Ala. 2002) (Moore, I., concurring). Many legislators also
believe that the likelihood that a parent will promoie a child’s moral development should be a factor in placement
decisions. For those legislators who believe that homosexuality is immoral, an adult’s sexual orlentation would
obviously be relevant, The most prominent academics, social commentators, and advocacy groups that oppose
placement of children with lesbians and gay men, such as Brigham Young law professor Lynn Wardle, syndicated
colurmnist Maggie Gallagher, and the Family Research Council, a major advocacy group on family issues, also
believe that homosexuality is immoral or a sickness. Lynn D. Wardle, The Potential Impact of Homosexual
Parenting orn Children, 1997 U. ILL. L. REV. 833 (1997) [hercinafter Wardle, Homosexual Parenting]; Lynn D.
Wardle, Adoption by Adults Involved in Homosexual Lifestyles, in ADOPTION FACTBOOK III 289 (Connaught
Marshner & William L. Pierce eds., 1999) [hereinafter Wardle, Adoption]; Maggie Gallagher, Fixing Sexual
Orientation, TOWNHALL.COM, May 10, 2001,
http:/Awww.townhall.cornfopinion/columns/maggiegallagher/2001/05/10/166382 html; FAMILY RESEARCH
COUNCIL, THE BIBLE, THE CHURCH, AND HOMOSEXUALITY (2005); FAMILY RESEARCH COUNCIL, GETTING IT
STRAIGHT (2005). However, they frequently present thelr arguments in terms of Chlld well-being. See note 71 infra

and accompanying text.

§ See, e.g., OLYAN & NUSSBAUM, supra note 2; THE MORALITY OF ADOPTION: SOCIAL-PSYCHOLOGICAL,
THEOLOGICAL, AND LEGAL PERSPECTIVES (Timothy P. Jackson ed., 2005); Carlos Ball, Moral Foundations for a
Discourse on Same-Sex Marriage: Looking Beyond Political Liberalism, 85 GEO. L.J. 1871 (1996); SAME-SEX
MARRIAGE: THE MORAL AND LEGAL DERATE (Robert M. Baird & Stuart Rosenbaum eds., 1997). ’

7 See Michael 8. Wald, State Intervention on Behalf of Neglected Children: 4 Search for Realistic Standards, 75
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removed from gay parents solely because the parent is gay;® such policies would receive little public

support and likely would be unconstitutional *

The situation changes when the state is involved in placing children. Several states have laws or
regulations that limit adoption or foster placement to heterosexual individuals or to married couples
(which effectively precl'udes placemént of children with same-sex couples, who are barred from
marrying in these states); even in the absence of statutory bars, child welfare workers may be
reluctant to place children with gay adults." In contested custody disputes, the fact that a parent is
gay may.'b:e considered as a negative factor, based on state legislation, tules adopted by state
appellate courts, or the views of individual trial judges. "No state currently denies iesbians or gay
men access to ART. The absence of govemment restrictions Jeaves control to individual doctors or

to clinics, which become de facto doorkeepers of access.'” Some doctors and clinics refise to |

STAN. L. REV. 985 (1975).

% There is no exact count of how many American chxldren are being raised by same-sex couples today. The 2000
U.S. Census counted about 594,000 households headed by a member of a same-sex couple; there were children
living in 27 percent of such households. Thus, at least 166,000 children are being raised by gay and lesbian
couples. U.S. CENSUS BUREAU, MARRIED COUPLE AND UNMARRIED-PARTNER HOUSEHOLDS: 2000 (2003); GARY
GATES & JASON OST, THE GAY AND LESBIAN ATLAS 45 (2004). This is 2 minimum estimate. The Census did not
count the number of children in each home, children over age 16, or children living with single gay parents.

These children may be from the parent’s previous marriage or other heterosexual relationship, bomn to the parent through
assisted reproduction or adopted. In most of these families only the biological parent has a.legal relationship with the
child; in some same-sex couple households, the non-biological parent has adopted the biological parent’s child, or the
child was adopted by both parents, so that both partners are the child’s legal parents.

® Under most state laws and the 1J.8. Constitution, intervention under child abuse laws requires some showing of
harm or potential harm to the child. See Prince v. Massachusetts, 321 U.S. 158 (1944); In re Jeanette S., 94 Cal.
App. 3d. 52 (Ct. App. 1979). As discussed below, seenctes - and accompanying text infra, being raised by
a gay parent is not, in and of itself, harmful to children. The evidence is all to the contrary.

' See discussion atnote ___ and accompanying text infra; EVAN B. DONALDSON, ADOPTION INST., EXPANDING
RESOURCES FOR CHILDREN: IS ADOPTION BY GAYS AND LESBIANS PART OF THE ANSWER FOR BOYS AND GIRLS WHO
NEeD HomEes? 11-12(2006). _

! See discussion at note ____ and accompanying text infra. In addition, concern with gay men and lesbians as parents
is offered as a major reason for not allowing same-sex couple marriage and civil unions. See, e.g., Wardle, Homosexual
Farenting, supra note 3, at 833.

*2 Many women perform insemination at home, with sperm acquired from known donors or donors contacted via the
Internet or sperm banks. In five states, however, only doctors may inseminate women. See Catherine DeLair,
Ethical, Moral, Economic and Legal Barriers to Assisted Reproductive Technologies Employed by Gay Men and
Lesbian Women, 4 DEPAUL J. HEALTH CARE L. 148, 163 n.142 (2000).
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provide services 1o lesbians.” A number of other countries do bar lesbians and gay men from access
to state facilities providing eggs or sperm, including several countries with “pro-gay” policies in

other family-related areas.* Some commentators have proposed similar restrictions in the Us!

In assessing thesé policies, I begin by examining the value issues that should be addréssed n
establishing policy regarding placement of children. I pay special attention to the common assertion
that the state should place children only in the “optimal” or “ideal” family setting, which is then
defined as a heterosexual, married couple household. I also reviev? interests besides those of children
that 'ought to be weighed in establishing policy, specifically the interests of biological parents in
raising their children, the interests of most adults in having children, and the general societal interest
in equal treatment. I then look at the social science research assessing the family-related factors that
contribute to the academic, social, and emotional well-being of children, especially the research on
the development of children living with gay parents, in order to assess the potential relevance of a

pareht’s sexual orientation on children’s development. 1 then examine the imﬁiications of this :

research with respect to the various placement decisions.

1 conclude that it is almost always detrimental to children if decision-makers consider an adult’s
sexual orientation when making placement decisions. With respect to foster care and adoptioﬁ
placements, there should not be laws barring or disfavoring placement of children with gay adults;
doing so would harm children and adults alike. At most, the fact that a prospective parent is gay

might be considered, as one of a number of factors, in assessing the best alternative in the small

12 oo Benitez v. N. Coast Women’s Care Med. Group, Inc., 106 Cal. App. 4th 978 (Ct. App. 2003) (challenging
doctors refusal to provide insemination to lesbians); DeLair, supra note 12, at 151 & n.36; Elizabeth Weil, Breeder
Reaction, Mother Jones 33 (July-august 2006).

' The numerous restrictions adopted by countries throughout the world are detailed in LESLIE ANN MINOT,
CONCEIVING PARENTHOOD: PARENTING AND THE RIGHTS OF LESBIAN, GAY, BISEXUAL, AND TRANSGENDER PEOPLE
AND THEIR CHILDREN, at ch. VI (2000); see also Robertson, supra note 2, at 325.

'S See, e.g., Helen Alvaré, The Case For Regulating Collaborative Reproduction: A Children’s Rights Perspective
40 HaRV. J. ON LEGIS. 1 (2003); David Blankenhorn, President, Inst. for Am. Values, Presentation to the Danish
Institute for Human Rights: The Rights of Children and the Redefinition. of Parenthood (June 2, 2005),
www.americanvalues.org/htmi/danish_institute.htm. At least one legislator has introduced legislation that would
ban access. See Brooke Adams, Controversial Surrogacy Law Fix Proposed, SALT LAKE TRIB., July 17, 2003, at
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number of situations when there are several qualified couples or individuals seeking to adopt or
foster a child. With respect to custody disputes, the fact that a parent is gay should not be treated as
relevant by decision-makers.'® Regarding assisted reproductive technologies, same-sex couples and

gay individuals should have access on the same terms that a state permits for heterosexual couples

and individuals.

These ref:ommendations would ‘require substantial chaﬁges in the laws and/or practices of many
states (and other countries). I recognize that many legislators, judges, and members of the general
public will view some of my proposalsl skepﬁcally, at best. Given the historic view that
homosexuality is abnormal (and morally problematic), the inajority of legislators and members of
the public may well assume that living; with a gay parent is likely to be detrimental to children. In all
decision-making involving children, there is a gre'at risk that adults will focus on their own values,
not on children’s interests. I hope that the aﬁalyses and data presented here at least help readers

think about the issues that need to be confronted in establishing policy in these areas if the interests

of children truly are the goal.

II. THE RELEVANCE OF SEXUAL ORIENTATION: A FRAMEWORK FOR ANALYSIS

A. The Policy Options

In making placement decisions, legislatures, courts, and child welfare agencies must develop
standards for detehnining where to place a child, if theré is more than one placement opﬁon
available. These standards establish the criteria that individual judges and child welfare workers
should apply in making such decisions. At present, when the state is involved in placing children for
adoption/foster care or allocating custody, all states make the child’s well-being the primary focus of
the decision, usually by stating that the decision should be based on the “best interests of the

Al
16 As discussed infra, see note___ and accompanying text, ] propose that the parent’s sexual orientation might be g
relevant when an adolescent objects to living with a parent.
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child.”"" 1 agree with that value judgment.

As noted by many commentators, © the term best interests does not tell decision-makers what
outcomes constitute a child’s interests or what factors found in alternative caretakers or home
environments are likely to produce these outcomes. In the past, many legislatures and courts
adopted presumptions that certain people should be favored or disfavored, often focusing on the
proposed parent’s gender or race.”” Today, family law policy generally is based on the premise that a |
presumption in favor or against particular categories of people is not in the interests of cl'li_ldrf.:n.20
While many state statutes direct decision-makers to consider some general factors in making
these assessments, such as the capacity of the potential caretaker to provide love, affection, and |
guidanc:e,21 these statutes generally do not define best interests or focus on particular
characteristics of the parent.” Current laws reflect the judgment that it is best for children if

decision-makers assess each alternative placement in light of the specific child’s needs.

Critics of placing children with gay individuals contend that an adult’s sexual orientation, unlike any
other parental characteristic, should be singled out and specifically treated as a negative factor. Some
advocate a total bar on placing adoptive or foster children with gay parents and a ban on access to

ART; for example, the Catholic Church has said that allowing adoption by gay adults would be

17 NAT'L INTERDISCIPLINARY COLLOQUIUM ON CHILD CUSTODY LAW, LEGAL AND MENTAL HEALTH PERSPECTIVES
ON CHILD CUSTODY LAW: A DESKBOOK FOR JUDGES § 3.1 (Robert J. Levy ed., 1998) [hereinafter Levy].

18 R obert Mnookin, Child-Custody Adiudication: Judicial Functions in the Face of Indeterminacy, 39 L. &
CONTEMP. PROBS. 226 (1975).

'* For example, many states used to have custody laws favoring placement with mothers, especially of young
children and favoring placement with parents of the same race as the child. See Levy, supra note 17, § 3.2
(discussing maternal preference ) Id. § 3.5 {discussing race matching)

0 See id §§ 3.2, 3.5; ALL, supra note 4, § 2.12. Over the past twenty years, family law policies have moved from a
focus on parental characteristics to a focus on behavior. As discussed infra, see notes and accompanying text, there
may also be presumptions for preserving current caretaking arrangements and for involving both parents in the

child’s life through joint custody.

2 See, é.g., MICH. COMP. LAWS ANN. § 722.23 (West 2002); Unif. Marriage & Divorce Act (UMDA), § 402, 9A
U.L.A. 561 (1997).

= Levy, supranote 17, § 3.1.

2 ALL supranote 4, § 2.02 cmts. b & c.
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“doing violence to these children.”?* Others propose a presumption against placement of children
with gay couples or individuals with respect to all placement decisions.” In contrast, many
commentators and professional organizations, including the American Law Institute, recommend

that an adult’s sexual orientation should be irrelevant in making these decisions.”

Policy-makers must determine which approach is likely to best serve the interests of most children
for whom the state must decide on placement. In a system that focuses on the best interests of each
child, a total bar on placements with gay adults would be justified only if placement with gay
individuals would always, or almost always, be harmful to children, or a worse alternative than amny
other option. A presumption against placement with a gay adult would be justified only if there was
strong reason to belicve that children will usually do better if placed with a heterosexual adult,
regardless of any other characteristics of the two adults, such as their education, income, mental
health, or parenting history.”” Another third alternative would be for decision-makers to utilize a

preference for heterosexual families other things being equal *® Such a preference would reflect the

2 CONGREGATION FOR THE DOCTRINE OF THE FAITH, CONSIDERATIONS REGARDING PROPOSALS TO GIVE LEGAL
RECOGNITION TO UNIONS BETWEEN HOMOSEXUAL PERSONS § 7 (2003),
hitp:/Awww.vatican.va/roman_curia/congregations/cfaith/documents/re_con_cfaith_doc_2003073 1_homosexual- .
untons_en.html.

25 Wardle, Homosexual Parenting, supra note 5, at 893-99.

% See, e.g., ALI, supra note 4, at 12 (introduction) & § 2.12 cmt. e (*[NJondiscrimination provisions [including
sexual orientation] conform to the emerging law, which recognizes that the prohibited factors usually reflect
prejudice rather than a rational assessment of the child’s welfare. Because much bias is unintentional and subtle,
however, it cannot be expected that nondiscrimination provisions will be entirely effective in ending over-reliance
on stereotypes. . . . Some courts assume that the open homosexuality of a parent is detrimental to the child’s interest.
This treatment reflects a toral judgment, not a scientific one, and, even as a moral matter, is subject to considerable
societal debate. Attempting to avoid over-generalizations on both sides of the debate . . . [ALI advocates that] "
sexual orientation should not be a consideration and that homosexual conduct, like heterosexual, extramarital
conduct, should be disregarded unless shown to be harmful to an individual child.”); Levy, supra note 17, § 3.8;
sources cited n note __ infra.

77 Presumnptions reflect a legislative or judicial judgment that some situations tend to benefit children and some tend
to harm them. The role of the presumption is to create 2 base line value judgment and add predictability and
consistency to the process of adjudication. See Katherine Bartlett, Preference, Presumption, Predisposition, and
Common Sense: From Traditional Custody Doctrines to the American Law Institute's Family Dissolution Process
36 FAM. L.Q. 11 (2002). They are justified only if there is good reason to believe that applying the presumption will
improve the overall quality of decisions.

2 Unlike a presumption, which carries heavy weight and places the burden of proof on the party seeking to overcome the
presumption, a preference comes into to play only as a tie-breaker and does not alter the burden of proof.
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decision that sexual orientation is relevant and that it should receive some extra weight when there is
little to chdose between alternative placements. Finally, determining that a factor should be excluded
from consideration must rest on the judgment that the factor is irrelevant to the child’s development
or that allowing decision-makers to consider the factor is likely to lead to worse decisions overaﬂ.
These judgments must be made with respect to each of the four placement categories—adoption,
foster placement, custody, and access to ART; different considerations may be applicable for each

category. I will use this framework in assessing the policy options.

B. Optimality or Best Interests

Currently, most states direct courts and agencies charged with making child placement decisions to
choose the plai_cemer_lt, among the available homes.or other placements, which best meets the overall
needs of the specific child. The goal is to ensure that all children will receive at least adequate care |
in that placement. A fundamental premise is that children almost always are best off when raised by
families, rather than in group homes.?? Many opponents of gay parents frame the issue differently..
They propose that when the state places children through adoption or foster care, or provides access
to ART, it should place them only in optimal homes.*® They then assert that.being raised by ﬁlarried,
heterosexual biélogicai parents is the optimal environment for children; therefore children should
not be placed in same-sex couple families. This position has been adopted by many politicians,
including President Bush, who opposes adoption by gay couples because “[s]tudies have shown that

the idea) is where a child is raised in a married family with a man and a woman.”™"

% This is the premise of federal and state laws. See Adoption Assistance and Child Welfare Act of 1980, Pub. L.
No. 96-272, § 101 (codified as amended at 42 U.S.C. §§ 670-76); Adoption and Safe Families Act of 1997, Pub. L.
No. 105-89, § 101 {codified as amended at 42 U.S.C. § 671). There are, however, some children who require
placement in a group home or residential treatment facility.

0 See, e.g., Helen M. Alvaré, The Turn Toward the Self in the Law of Marriage & Family: Same-Sex Marriage &
Its Predecessors, 16 STaN. L. & POL’Y REV. 135, 186-91 (2004); William Duncan, In Whose Best Interests; Sexual
Orientation and Adoption Law, 31 CAP. U. L. REv. 787 (2003); Blankenhorn, supra note 15; Wardle, Homosexual
Parenting, supra note 5, at 841. The optimality standard is not proposed with respect to child custody disputes,
since almost all commentators agree that children generally should be placed with the parent who will best meet the
child’s needs and that neither home is necessarily optimal.

3! Renedict Carey, Experts Dispute Bush on Gay-Adoption Issue, N.Y. TIMES, Jan. 29, 2005, at A16.
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As I will discuss later,” the claim that children raised with two heterosexual parents do bettér with
respect to their academic, social, emotional, or behavioral development than children raised by two
same-sex parents is not supported by the evidence. Numerous studies find few differences in
children’s development that are attributable to the sexual orientation of their caretakers. Moreover,
irrespective of the research on family structure, framing placement decisions in terms of optimality
is neither conceptually coherent nor sensible from a policy perspective. Application of the proposed

optimality standard would be barmful to the interests of the child. It should be rejected.

(1) Placement Decisions Rarely Involve Choosing Between Heterosexual and Same-Sex Couples

A policy based on the premise that children be placed only with married, heterosexual families
iguorés the fact that placement decisions almost never involve choosing between a married,
heterosexual couple and a same-sex couple. With respect to children needing state-facilitated
adoption or foster care, the choice generally is placement with a gay couple, or a single heterosexual
or gay individual, or not providing a child with a parent at all; there are far more children needing
homes than available homes.” Excluding gay couples or individuals from becoming foster or
adoptive parents means that some children will have to live in institutional settings or in non-
permanent homes. The only situation in which a decision-maker must choose between married
heterosexual and same-sex couples families with respect to an adoption or foster placement is when

there are both married heterosexual couples and same-sex couples seeking to adopt (or foster) a

child—a relatively rare situation.

The irrelevance of the optimality framework is even more pronounced in custody disputes between
two biological parents. In these disputes, the question generally is which parent should have primary
care of the child and what type of relationship the child should have with the non-custodial parent. In

most situations, both parents will be a single parent. The assertion that children do better with two

parents (heterosexual or gay) again is beside the point.**

32 goenotes - and accompanying text infra.

* Seenote _ and accompanying text infra. _
* Some custody disputes involve requests for modification of a previous custody arrangement. In these situations,
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Access to ART presents a somewhat different situation. Restricting access to .certain family
structures might be feasible.”® Still, the optimality standard has little to recommend it with respect to
ART. No child exists when people seek to conceive a child using ART. The issue is not whether to
provide a small pool of semen or eggs to one type of potential caretaker(s) versus another; the supply
of semen and eggs exceeds demand.*® The policy issue is whether people should be denied access to
ART based solely on their sexual orientation or their marital status. It is argued that access to ART
should be restricted to heterosexual married couples because the state has an obligation, wi_thA
respected to assisted, but not with “non-assisted” reproduction, to ensure that children are brought-‘
into the world only if they will enter an optimal household. 37 In essence, the claim is that it is better

for children not to be born than to be born into an environment deemed less than optimal. This claim

seems patently wrong from both a children’s and societal perspective.”®

From a children’s perspective, would an unborn child prefer not to come into existence unless
guaranteed an optimal set of parents and environment? Obviously, we cannot ask the unborn this
question. How do we speak for a child who cannot speak for herself? David Chambers has examined
this question in another context, child custody disputes.”’ He explored the question how should é

court determine a child’s best interests when the child is too young to speak for herself? He

one of the parents often has remarried, so the contest may be between a gay parent and a heterosexual couple. But
even in these cases, the two parent option includes a stepparent, not the arrangement generally proposed as
“optimal,” that is a home with two biclogical parents.

35 A state could pass laws restricting access to state funded or supported clinics and can restrict who provides
services. Still, there are various ways an individual secking ART could manage to find a sperm donor or someone

willing to be a surrogate. The web is widely used for these purposes.

*6This may not be true with respect to surrogacy. However, at least some women who are willing to be surrogates
prefer doing so if the child will live with gay men. See Ginia Bellafante, Surrogate Mothers’ New Niche: Bearing

Babies for Gay Couples, N.Y. TIMES, May 27, 2005, at AL.
11 See Alvaré, supra note 15, at 61-62; Alvare, supra note 30, at 156-63. Issues of reproductive freedom clearIy
arise with respect to trying 1o restrict sexual relations, which is seen as justifying the distinction.

3 1 discuss the issue from a child’s perspective here. I address societal interests at notes _ - and accompanying

text infra.
% David .. Chambers, Rethinking the Substantive Rules for Custody Disputes in Divorce, 83 MICH. L. REV. 477

(1984).
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proposed that the decision-maker try to look at the question in terms of what the child would, once
having reached adulthood, have realistically wanted to have happe:ned.40 I believe that using this test,
the vast majority of children bomn to gay parents would not wish that they had not been born; it

certainly is not the view of children who live with gay parents or adults who were raised by gay

parents h

People do not seek optimality in life. Rather, most people are “satistiers”, not op‘cimizers.42 They are
content with a satisfactory set of outcomes—with satisfactory being defined in a highly
individualistic manner. Consistent with this view, the federal government has determined that
_quality of life shall not be considered with respect to decisions regarding withholding of special
medical treatment from newborns born with major impail:ments.43 It is possible that an adult who
has experienced a life filled with great pain, physical or emotional, might say they wished they had

not been borm. But there is no basis for concluding that most children would think it better not to be

born unless they were provided optimal homes.

A far more persuasiv‘fe standard is that children would prefer to exist so long as they have a
reasonable chance of experiencing a life in which they are wanted by their parent(s), have access to
basic goods, and the opportunity to seek happiness. A reasonable existence test is consistent with the
way ethicists have assessed the question who should have children. For example, John Stuart Mill
proposed “The fact itself, of causing the existence of a human being, is one of the most responsible
actions in the range bf human life. To undertake this responsibility-to bestow a life which may be
either a curse or a blessing-unless the being on whom it is to be bestowed will have at least the

ordinary chances of a desirable existence, is a crime against that being.™** Some philosophers

“0 Id. at 488-89.

1 See ABIGAIL GARNER, FAMILIES LIKE MINE (2004).

%2 See, e.g., HERBERT SIMON, MODELS OF MAN: SOCIAL AND RATIONAL (1957); Michael Byron, Satisficing and
Optimality, 109 ETHICS 67 (1998).

“With respect to newborns, federal regulations forbid withholding life-saving treatment based on “subjective
opinions about the future *quality of life.”” 45 C.F.R. § 1340.20 (2005}.

4 7.8. MILL, ON LIBERTY, at ch. V (David Bromwich & George Kateb eds., Yale University Press, 2003) (1869).
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recently have argued that even this is too high a standard; for example, Derek Parfit argues that from
the perspective of the unbom any existence is better than not to exist at all.*® But, even taking Mill’s
test as appropriate, it is clear, as I shall show below,*® that children bom to gay couples, or

individuals, will have as much, or more, opportunity to lead a desirable existence as children born to

heterosexual couples or individuals.

A variation on the optimality claim is the argument that children are entitled to a “normal” existence
and therefore should not be placed with gay parents. For example, one state legislator recently

argued, “Children should have a male and female parent to grow up and have a normal life. I'd hate

to think I grew up with a dad and a dad instead of a mom and a dad™" This legislator is suffering

from a failure of imagination and an inability to put himself, as a decision-maker, in anybody’s shoes
But his own. Given the way he was raised, and who he is, he undoubtedly cannot imagine having
grown up with a dad and a dad. But, if he listened to those who did grow up with a dad and a dad or
a mom and a mon, he would discover that while having two momé or dads can be challenging, these
children were more than happy to have grown up in their families.*® Moreover, the normality test
would apply to many other couples who might seek access to ART (or to be adoptive parents):
prospective parents who belong to religious or cultural minoriﬁes, interracial couples, or parents
with disabilities. Not surprisingly, critics of gay parents are not suggesting such couples should not
be aflowed to adopt children or have access to ART. Courts have rejected resting placement

decisions on such factors.” Defining optimality in terms of “normality” of family characteristics

%5 [)EREK PARFIT, REASONS AND PERSONS 359 (1984); Philip. G. Peters., Jr., Protecting the Unconceived:
Nonexistence, Avoidability, and Reproductive Technology, 31 ARIZ. 1.. REV. 487, 488 (1989).

% Seenotes - and accompanying text infra.

7 ACLU LESBIAN & GAY RIGHTS PROJECT, TOO HIGH A PRICE 106 (2003) (quoting Mississippi state
representative Tom Cameron).

% See GARNER, supra note 41; JANE DRUCKER, FAMILIES OF VALUE: GAY AND LESBIAN PARENTS AND THEIR
CHILDREN SPEAK QUT {1998). '

 See Smith v. Smith, 367 P.2d 230 (Ariz. 1961)(religious minority); Palmore v. Sidoti, 466 U.S. 429 (1984)
(interracial couple); /n re Marriage of Camey, 598 P.2d 36 (Cal. 1979) (disabled parent). Some private agencies do
seem to use such criteria, often related to religion. See Christian adoption agency snubs Catholics, CNN, July 15,
2005, http://www.cnn.com/2005/US/07/1 5/adoption.church.ap/ (Protestant agency declaring Catholics unacceptable
as adoptive parents).

Apx. 93



would take policy in a highly undesirable direction.

{2) The Proposed Concept of Optimality Is Not Meaningful

The claim that there is such a thing as an optimal home for rearing children, and that it always is a
two parent, heterosexual, married family, also is flawed from a scientific perspective. No one family
type constitutes an optimal environment as a general rule, let alone with respect to a specific child.
As a number of leading researchers on families have concluded “social science research does not—
and cannot—support the (contention) that the presence of two biological or opposite-sex parents
comprises an “optimal” child rearing environment. There is broad consensus among child
development specialists that child outcomes are affected by a large number of factors; these
factors include . . . the overall quality of parenting as reflected in parental love, warmth,
involvement and consistency; parental socioeconomic resources; quality of neighborhood and
schools; (and) influences of peers and siblings . . . 7 The importance of any given factor may be

influenced by the child’s abilities, temperament, attitudes, and psychological resources.’’

The problem with the claim that a particular family structure is optimal and that placements should
be restricted to such families is illustrated by the following example:

Jennifer and Linda are registered domestic partners, living together for eight
years. Jennifer is a fourth grade teacher, who has worked with children needing
special education; Linda a chef. They live in a small house in a neighborhood
with many families, including 2 number of lesbian couples with children, and '
good schools. They have several brothers and sisters living nearby with their own
families, whom they see often. They are seeking to adopt a child or have a child
through ART. If they are successful, Linda will leave her job to be at home full-
time, although she might do some catering, especially during the summer when
Jennifer is out of school. ' ‘

How should their sexuality be taken into account in establishing policies regarding placement or

50 Brief of Amici Curiae Andrew J. Cherlin, Ph.D., et al., Bachr v. Miike, No. 91-CIV-1394, 1996 WL 694235

(Haw. Cir. Ct. Dec. 3, 1996), available at
hitp:/fwww.grd.org/qrd/usa/legal/hawaii/bachr/1997/brief.doctors.of sociology-06.02.97.

N Id
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allocation decisions? For example, compare Jennifer and Linda’s home with that of a
heterosexunal couple cach of who has only a high school education and a muéh lower income
than Jennifer and Linda. Is the heterosexual household optimal because there is a male and
female or because they are married? There is simply no reason to conclude that a child will do |
better in the home of a married couple with less income or educaﬁon than in the home of Jennifer _
and Linda. In the United States, family income is associated with school performance, test scores on
standardized tests, years of schooling completed, and incidence of child maltreatment, among other
outcomes.” In part, this is accounted for by the high incidenée of single-parent families among low
income families. But children of two-parent, low income families also do -Iess well than children
from wealthier families, including single parents, in terms of all school related variables, including
grade point, graduation, and college entrance exam test scores.”> The same is true with respect to |
parental education; even controlling for family structure, children living With more educated parents
do better in school and have fewer behavioral problems.’ “ Child development research also

indicates that a parent’s style of interacting with a child can have a substantial influence on the

child’s social and emotional de:velopment.SS

The list of other factors ﬂiat might be relevant to assessing the relative benefits provided by é,ny
particular home is long. What if each of the heterosexual partners pléns to continue working,
leaving the daily care of the child to a neighbor? What if the heterosexual couple were members
of a religious minority that was looked down ﬁpon in the community in which théy lived? What

if one or the other family lived among a close extended family relationship? Beyond parental

32 See Greg J. Duncan & Katherine A. Magnuson, Can Family Sociceconomic Resources Account for Racial and
Ethnic Test Score Gaps?, FUTURE CHILDREN, Spring 2005, at 35, 40-42; Jeanne Brooks-Gunn and Lisa B.
Markman, The Contribution of Parenting to Ethnic and Racial Gaps in School Readiness, FUTURE CHILDREN,
Spring 2003, at 139, 145; Wendy Sigle-Rushton & Sara McLanahan, Father Absence and Child Well-Being: A
Critical Review, in THE FUTURE OF THE FAMILY (Daniel Moynihan et al. eds., 2004); SARA MCLANAHAN & GARY
SANDEFUR, GROWING UP WITH A SINGLE PARENT (1994).

3 See Duncan & Magnuson, supra note 52, at 40; McLanahan & Sandefur, supra note 52, at 88-91.

% See Henry Ricciuti, Single Parenthood and School Readiness in White, Black, and Hispanic 6- and 7-Year-Olds,
13 J. FAM. PSYCHOL. 450, 458 (1999). '

55 See Diana Baumrind, The Influence of Parenting Style on Adolescent Competence and Substance Use, 11 I
ADOLESCENCE 59 (1991). ‘
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characteristics, z;l child’s future often is determined in part by geography. Outcomes for children
vary signiﬁcanﬂy by state and neighborhood. This is especially' true with respect to school
achievement. At least thirty percent of the variation in students’ academic achievement is related
to the state in which they live.*® Should children be placed for adoption only with families in

higher performi'n'g states or neighborhoods?

1 am not arguing that family structure, or the fact that parents are married, does not influence
children’s development or against fhe assertion that it should be considered in making placement
decisions. However, based on the evidence regarding the factors that influence children’s
development, a number of other factors also are relevant. There is no clear rank ordering of
factors such that a given factor always should be the determinative element in placement policy

or decisions. No single factor or family form makes a home optimal.

(3) Optimal Placements for All Children is an Unattainable Goal

Aside from the diﬁicu!ﬁes in defining optimality, the state simply cannot ensure that children live in,
or are placed, in optimal settings. When children require adoptive or foster placement or judges are
making custody detem{inations, the state does well when it is able to provide children with adequate
homes; in some cases, the best po.s‘sibility is the least detrimental alternative, as the noted child
development expeﬁs Amna Freud, Joseph Goldétein, and Albert Solnit pointed out many years .':lgo.S7
Family law policy is based on the premise thaf the role of the state is to protect children from harm
and, when making placements, to choose the best available alternative. Failure to recognize this is
likely to produce policies harmful to children. For example, one prominent person in the adoption-
field has argued that, tather than place children with gay adults, the state “should change the

incentives and supports to eliminate the shortage of appropriate families (that is two parent

% JENNIFER HOCHSCHILD & NATHAN SCOVRONICK, THE AMERICAN DREAM AND THE PUBLIC SCHOOLS 22 (2003);
THE EDUC. TRUST, PRIMARY PROGRESS, SECONDARY CHALLENGE: A STATE-BY-STATE LOOK AT STUDENT
ACHIEVEMENT PATTERNS 20-24 (2006).

7 JosEPH GOLDSTEIN ET AL., BEYOND THE BEST INTERESTS OF THE CHILD, at ch. 4 (1974),
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heterosexual families).”*® This position would mean that thousands of children would be left without

families until the state figured out how to achieve his goal, a goal that is likely unobtainable (and, as

shown below, is not desirable).

The optimality standard bas a superficial appeal. However, it is not a meaningful concept. In

fact, commentators arguing for optimality as a basis for rejecting placement with gay adults do
not actually support a general optimality test; they are totally willing to place children with

single individuals when a married couple is not available, even though they start with the

premise that two parents are optimal. The fact that the optimality standard is being proposed only
with respect to sexual orientation, not family structure, parental education or income, or any
other factor that arguably makes a home less optimal, calls into question the reasoning of those
who oppose placement of children with gay adults. Their claims appear to be based their belief

that homosexuality is immoral, not on the developmental needs of children.

C. The Interests of Adults and the Goal of Equal Treatment

Ultimately, the choice of placement policies involves value judgments. I support the value judgment
that furthering the interests of children should be a primary goal of all placement decisions. But the
interests of children should not be the exclusive focus in examining policy options. The interests of
adults deserve consideration. The opportunities to have, and care for, children are critical aspects of
happiness for most adults.”® The loss of custody of a child may be the most devastating event a
parent can experience, other than the death of a child. Thus, policies that regularly disadvantage gay
parents in custody disputes or gay adults seeking to adopt a child or have a child through ART ought

to be clearly supportable as necessary to protect children to justify the harm to these adults.®

58 William L. Pierce, Adoption Principles, NAT'L REV. ONLINE, May 10, 2002,
hitp://www.discovery.org/scripts/viewDB/index.php?command=view&prgram=Misc&id=1159. Pierce was the
influential founder of the National Council for Adoptions. Pierce does not make the same claim with respect to
placement with single parents, again raising the likelihood that his position is based on his belief that homosexuality
is immoral.

% See Amy Harmon, First Comes the Baby Carriage, N.Y. TIMES, Oct. 13, 2005, at Ei; Dawn Yun, 4nd Adoption
Makes Three, S.F. CHRON., Oct. 21, 2005, at F1.

% It is morally good for society to create more opportunities and possibilities for individual self-realization.
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Poiiéy;makers also should consider the implications of potential policies with respect to the
fundamental American commitment to equal treatment. When the state tries to restrict access to
fundamental opportunities, it should have clearly supportable reasons for categorically denying some
groups this opportunity. As noted by Jonathan Rauch, “American’s commitment to equality under
the law . . . is the country’s essential social contract. It is the glue that binds a diverse population into
a nation.”® Our laws reflect special concem with treatment differences based on an individual’s
choice of identi’ry.62 Opponents of placement with lesbians and gay men do not suggest that access to
parenthood categorically be denied to any other groups of adults, despite the fact that these other
characteristics are predictive of less desirable outcomes.” Singling out sexual orientation as the only
disqualifying factor violates the norm of equal treatment. Denying lesbians and gay men this
opportunity is especially troubling since no state precludes anyone from having a child if she or he
can conceive through heterosexual intercourse; single individuals, tcenagers, adults with limited
ability to support the child all are given the right to have children; restricting the right to have

children raises major constitutional issues.®* The interests of children in the quality of the home do

not vary by the manner of conception.

Policies embodying the goal of equal treatment also are the best way of promoting the well bemng of
children in general. It is in the interests of all children that parenthood be open to all adults in
society. Adults who are parents are likely to support public policies beneficial to children, including
the expendiﬁlre of resources on schools, health care, and other goods children need. It is not

desirable to have a significant portion of the population feel that the iterests of children are -

§! JONATHAN RAUCH, GAY MARRIAGE: WHY IT Is GOOD FOR GAYS, GOOD FOR STRAIGHTS, AND GOOD FOR AMERICA
97 (2004). _ .

1 awrence v. Texas, 539 U.S. 558, 592 (2003) {*]A]dults may choose to enter upon [a same-sex] relationship in
the confines of their homes and their own private lives and stil] retain their dignity as free persons. When sexuality
finds overt expression in intimate conduct with another person, the conduct can be but one element in a personal
bond that is more enduring. The liberty protected by the Constitution allows homosexual persons the right to make
this choice.™)

83 Some commentators do suggest that ART and adoption be restricted to married people. See Alvaré, supra note 15,
at 62-63; Duncan, supra note 30, at 38-39.
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someone else’s problem. In addition, at least two to three percent of all children are likely to self-
identify as gay; some will do so when they are still legally children, others after reaching
adulthood.”” A legislature needs to think about the implications of its policies on the interests of

these children, during their childhood and/or in adulthood.

The desirability of considering interests beyond the immediate interests of children is reflected in
many aspects of family law policy, including those related to child placement. For example, the
Supreme Court has held that race cannot be taken into account in custody determinations, even if
relevant to a child’s interests. In particular, a policy that might provide a small advantage to
children in terms of well-being might be rejected if that policy has a large detrimental impacf on
other important values. Legislative attention to interests of adults and the goal of equal treatment is
especially important with respect to placement policies, since the definition of best interests is so
indeterminate and the process of predicting what will influence a child’s development is so fraught:

with error, which makes the determination of children’s interests uncertain, even speculative.

As it tumns out, difficult balancing of competing values is not necessary with respect to most
placement decisions, sitice, as I will discuss, the evidence indicates that children’s development is |
not negatively influenced by their parent’s sexual orientation. There are, however, some infrequent.
situations, where the interests of gay adults and those of children might differ to a degree. I examine -
how these interests should be balaﬁced when I discuss each type of decision, since the balance may

be different in each context. I first look at the research.

I PARENTS’ SEXUAL ORIENTATION AND CHILDREN’S DEVELOPMENT

% Bisenstadt v. Baird, 405 U.S. 438 {1972); Robertson, supra note 2, at 36-37.

85 See EDWARD O. LAUMANN ET AL., THE SOCIAL ORGANIZATION OF SEXUALITY: SEXUAL PRACTICES IN THE UNITED
STATES 297, 305 (1994). o h

8 Palmore v. Sidoti, 466 U.S. 429 (1984). The interests of adults also are weighed against the interests of children
with respect to custody challenges by non-parents, parental visitation when children object, child support, and issues
related to children’s education. See, e.g., Wisconsin v. Yoder, 406 1.5. 205 (1972). I do not necessarily agree with
the balance established in all of these areas, but I do support the need for balancing, with the child’s interests given

greater weight.
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A. The Claims
Adults have many attributes--height, weight, political affiliation--that we would not think of ‘as

relevant in placement decisions.”’ In assessing whether consideration of a parent’s or couples’
sexnal orientation is relevant to placement decisions, policy-makers should want evidence on the
retationship, if any, between a parent’s sexual orientation and those aspects of a child’s development

that are deemed relevant to their definition of best interest. Absent such evidence, there is no basis

for taking sexual orientation into account.

Proponents of considering sexual orientation®® gerierally make three claims regarding how a parent’s
sexual orientation might affect her or his child’s well being. The most commonly expressed concern

is that the absence of two parents of opposite sex affects children’s development in undesirable

7 As discussed previously, seenotes - and accompanying text supra, there are other parental characteristics,
including gender, income, race, anid education that are treated as irrelevant or not singled out for special attention,
although they may well have an impact of children’s development. It is reasonable to ask why sexual orientation is
singled out for concern. The debate seems largely driven by those who oppose homosexuality from a values or
religious perspective. See note 5 supra. In fact, if the issue were race or religion a debate about whether it is bad for
children to be raised by members of a certain race or religion would be seen as illegitimate and empirical research
would be deemed irrelevant. I believe that a strong argument can be made that the sexual orientation should be
treated in the same manner. Perhaps it will be in the future, as same sex relationships become more and more
accepted. Since many legislators and courts do think that sexual orientation could be a legitimate consideration if an
adult’s sexual orientafion affects children, I treat the empirical questions as a valid subject for analysis.

% There is a large literature focusing on the policy issues regarding gay adults as parents. Most of this literature
focuses on the question of same-sex marriage. As noted by Lynn Wardle, the vast majority of the articles written by
academics take the position that an adult’s sexual orientation should not be considered as a negative factor. See
Wardle, Homosexual Parenting, supra note S, at 835-40. The same is true with respect to the placement issues I
address in this article; very few academic commentators argue that children should not be placed with gay adults.
Wardle is by far the most prolific of the writers opposed to placement with gay parents. His work frequently is cited
by potiticians and judges opposed to such placements. There also are a number of advocates and advocacy groups
that have published reports and papers arguing against placement. Among the best known and most widely cited are
journalist Maggie Gallagher, David Blankenhorn, founder of the Institute for American Values, and the Family
Research Council. I focus on the writings of these commentators because they are the most active writers on the
issues. As noted, see note 5 supra, most of these commentators believe that homosexuality is immoral, based on
their religious convictions. They often invoke social science research in support of their positions, especially
research regarding divorce and unwed parenthood and the role of fathers in children’s lives. There is a vast
academic literature on these subjects. However, few researchers on these subjects are hostile to lesbians and gay
men as parents. Many have taken public positions indicating that they do not believe that their research warrants
taking sexual orientation into account with respect to placement decisions. See, e.g., Brief of Amici Curiae Andrew
J. Cherlin, Ph.D., et al., supra note 50; DAVID POPENOE, LIFE WITHOUT FATHER 147 (1996).
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ways, especially with respect to the child’s developing an adequate sense of “gender iden’city.”69 The
absence of a father is viewed as especially problematic by some commentators, who believe that
children are more likely to develop behavioral problems without a male in the household.”® A
second claim is that gay parents have a style of parenting which causes children to develop in less
desirable ways or that sexual orientation is related to lifestyles that may negatively affect children; in.
particular, some commentators assert that gay couples are likely to have less stable relaﬁoﬁships and
therefore their children are more likely to experience instability.” Baséd on these claims, it is argued
that living with a gay parent is harmful in and of itself and therefore children should not be placed in
homes headed by gay pal_'entsp":zor that public policy should disfavor placement of children in non-

married, non-heterosexual households and should limit the opportunity of gay individuals to acquire

children though ART.”

In this part, I examine the social science evidence relevant to these claims. I begin by examining
research studies that have Jooked at the development of children being rajsed by gay parents. This
 research provides the only direct evidence on whether children’s development appears to be affected
by their parent’s sexual orientation. I then look at research regarding heterosexual fami}ies that

opponents of placing children with gay parents believe demonstrates that the need for opposite sex

parents.

% See, e.g., POPENCE, supra note 68, at 77.
" See; e.g., DAVID BLANKENHORN, FATHERLESS FAMILIES: CONFRONTING OUR MOST URGENT SOCIAL PROBLEM 25

(1995).

7' Wardle, Homosexual Parenting, supra note 5, at 852-67.

" Just recently, following the requirements of the Vatican, Catholic social service agencies in the U.S. have stopped
placing children for adoption with gay couples. See Katic Zezima, National Briefing New England: Massachusetts:
Bishops on Gays' Adoptions, N.Y. TIMES, Mar. 1, 2006, at A17 (describing four Catholic bishops in Massachusetts
requesting exemption from rules requiring the church to assist adoptions for gay couples); Katie Zezima, National
Briefing New England: Massachusetts: Charity Board Members Quit over Adoption Plan, N.Y. TIMES, Mar. 2,
2006, at A19 (reporting that several board members resigned from Catholic Charities in opposition to the bishops’
announicement that it would not place children in same-sex families since this “undermines {Catholic Charities’]
priority to place children in homes and seeking an exemption shows a “profound disrespect” for same-sex couples).
See also Wardle, Homosexual Parenting, supra note 5, at 893 (advocating a presumption against placing children

with a gay parent or parents).
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I look at the research in terms of its relevance to the policy decisions. Placement decisions arise in
two different contexts, which I will call the competitive and non-competitive contexts. With respect
to many children needing adoptive or foster care homes, placément with a gay couple or individual
is the only family placement available,” If gay adults are barred from becoming adoptive parents,
some children will be denied the opponunity to have a family. To justify such a policy requires
evidence that being raised by a gay parent harms children—that children raised by a gay parent are
likely to expeﬁence serious or significant developmental problems, for example mental health -
probiems, poor school performaﬁce, or poor peer relationships, and that the risk is greater than for
children raised in heterosexual households?™ If children will develop adequately, there is no basis
for never placing them with gay parents. The same considerations apply with respect to access to

ART, since denying gay individuals access would result in some (potential) children not having the

opportunity to be born.

In contrast, in those adoption or foster care placements when there is more than one family available
to take the child, the placement will be made to one of two or more potential caretakers, who are
“competing” to adopt the child. Each setting may be perfectly adequate; the decision-maker has to
determine which would be “better.” The same is true with respect to custody disputes; the placement
almost always will be with one of the parents who are competing for custody. Therefore, I examine
whether the evidence indicates that being raised by heterosexual parents is, in general, more
advantageous to children, for example are such children likely to be “happier” or better adjusted
socially, even if they are not harmed (however defined) by living with gay parents. Evidence that
heterosexual houscholds offer a comparative advantage might justify choosing an adoptive
placement with a heterosexual parent(s), assuming other aspects of the prospective households that

might affect children’s developmient, for example income and education, were 'reasonably equal

" See Wardle, Homosexual Parenting, supra note 5, at 893.

™ See note _ and accompanying text infra.
75 In terms of harm, the appropriate question probably should be wouid the child be better off adopted or ieft in
foster care or an abusive family?
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(which often will not be the case.)’® The comparative advantage framework also applies to custody

disputes, when a court must choose between the parents. Do children do better when custody is

given to the heterosexual parent?

B. Research Assessing Children Living With Gay Parents

There is a substantial body of research examining children living with gay parents and the
characteristics of gay parents and same-sex couple houséholds. However, as discussed below,”’ |
many studies did not have a comparison group of children living with heterosexual parents and the
parents, all of whom were lesbians, were all volunteers. While such studies tell us something about
the specific children that were studied, it is not possible to draw any general conclusions from these

studies with respect to harm or comparative advantage because the samples were not random and

there were no comparisot groups.

There are 20-30 studies that I consider sufficiently sound methodologically to be probative on the

policy que:stions.73 Most of these assessed the development of children being raised by lesbian.

7 There are other factors relevant to comparative advantage. In the custody éontext, the nature of each parent’s
relationship with the child is critical. Any alleged disadvantages associated with living with a gay parent to whom
the child was strongly bonded would need to be weighed against the harm of separating the child from this parent.

" See note ___and accompanying text infra.

78 1 have read all of these studies and discussed them with a number of child development researchers. Any review
will reflect, to some degree, the weight a reviewer place on the various studies. However, | think that there can be
little debate about the actual findings themselves—the issue s what to make of the finding given their '
methodological limits. I discuss that issue below. See Section ___ infra. My conclusions regarding the findings are
consistent with all of the professional groups that have reviewed the body of literature. E.g, AM. PSYCHOLOGICAL
ASS’N, RESOLUTION ON SEXUAL ORIENTATION, PARENTS, AND CHJLDREN (2004),
http://www.apa.org/pi/igbc/policy/parents.html (concluding that “[o]verall, results of research suggest that the

" development, adjustment, and well-being of children with lesbian and gay parents do not differ markedly from that
of children with heterosexual parents™); see alse William Meezan & Jonathan Rauch, Gay Marriage, Same-Sex
Parenting, and America’s Children, 15 FUTURE CHILD. 97, 100-02 (2005); Fiona Tasker, Lesbian Mothers, Gay
Fathers, and Their Children: A Review, 26 J. DEVELOPMENTAL & BEHAV. PEDIATRICS 224 (2005); Norman
Anderssen, Christine Amlie, & Erling Andre Ytteroy, Outcomes for Children with Lesbian or Gay Parents: A
Review of Studies from 1978 to 2000, 43 SCANDINAVIAN J. PSYCHOL. 3335 (2002). Other reviewers might reach
somewhat different conclusions with respect to the utility of any particular study.

1 draw my conclusions primarily from the following studies: Jennifer Wainwright & Charlotte Patierson,
Delinguency, Victimization, and Substance Use Among adolescents With Female Same-Sex Parents, . FAMILY
PSYCHOL (2006); Nanette Gartrell et al., The National Leshian Family Study: 4. Interviews with the 10-Year-Old
Children, 75 AM. J. ORTHOPSYCHOL. 518 (2005); H.M.W. Bos et al., Minority Stress, Experience of Parenthood
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parents and included a comparison group of children being raised by heterosexual parents There also
are some high-quality studies of children living with lesbian parents that did not include comparison
groups but that did use well-standardized tests to assess the children’s development, especially with
respect to aspects of development (e.g. gender identity) that have been the focus of concern by those
opposed to placement with gay adults. These studies allow assessments of how the children’s

development compared with pational norms. In general, these studies best inform the harm, not the

comparative advantage, issues. If a study finds no evidence that children are experiencing

significant problems, the absence of harm by itself answers the policy question.”

and Child Adjustment in Lesbian Families, 22 J. REPROD. & INFANT PSYCHOL. 291 (2004); Fiona MacCallum &
Susan Golombok, Children Raised in Fatherless Families from Infancy: A Follow-Up of Children of Lesbian and
Single Heterosexual Mothers at Early Adolescence, 45 J. CHILD PSYCHOL. & PSYCHIATRY 1407 (2004); Beth Perry
et. al., Children’s Play Narratives: What They Tell Us About Lesbian-Mother Families, 74 AM. 1.
ORTHOPSYCHIATRY 467 (2004); Jennifer L. Wainright et al,, Psychosocial Adjustment, School Outcomes, and
Romantic Relationships of Adolescents with Same-Sex Parents, 75 CHILD DEV. 1886 (2004); Susan Golombok et
al., Children with Lesbian Parents: A Community Study, 39 DEVELOPMENTAL PSYCHOL. 20 (2003) [hereinafter
Golombok et al., Children with Leshian Parents]; Katrien Vanfraussen et al., Family Functioning in Lesbian
Familiés Created by Donor Insemination, 73 AM. J. ORTHOPSYCHIATRY 78 (2003); Susan Golombok et al.,
Families with Children Conceived by Donor Insemination: A Follow-Up at Age Twelve, 73 CHILD DEV. 952 (2002)
{hereinafter Golombok et al., Families with Children Conceived by Donor Insemination]; Tamar D. Gershon ef al.,
Stigmatization, Self-Esteem, and Coping Among the Adolescent Children aof Lesbian Mothers, 24 J. ADOLESCENT
HEALTH 437 (1999); Anne Brewaeys et al., Donor Insemination: Child Development and Family Functioning in
Lesbian Mother Families, 12 HUMAN REPROD. 1349 (1997); Susan Golombok et al., Children in Lesbian and
Single-Parent Households: Psychosexual and Psychiatric Appraisal, 24 J.CHILD PSYCHOL. & PSYCHIATRY 551
(1998) [hereinafter Golombok et al., Children in Lesbian and Single-Parent Households); Raymond Chan et al.,
Psychosocial Adjustment Among Children Conceived via Donor Insemination by Lesbian and Heterosexual
Mothers, 69 CHILD DEV. 443 (1997); Susan Golombok et al., Children Raised in Fatherless Families from Infancy:
Family Relationships and the Socioemotional Development of Children of Lesbian and Single Heterosexual
Mothers, 38 J. CHILD PSYCHOL. & PSYCHIATRY 783 (1997) {hereinafter Golombok et al., Children Raised in
Fatherless Families from Infancy}; FIONA TASKER & SUSAN GOLOMBOK, GROWING UP IN A LESBIAN FaMmiLy
(1997); Sotirios Sarantakos, Children in Three Contexts: Family, Education, and Social Development 21 CHILD.
AUSTL. 23 (1996); David K. Flaks et al., Lesbians Choosing Motherhood: A Comparative Study of Heterosexual
Parents and Their Children, 31 DEVELOPMENTAL PSYCHOL. 105 (1995); Charlotte Patterson, Families of the '
Lesbian Baby Boom: Parents’ Division of Labor and Children's Adjustment, 31 DEVELOPMENTAL PSYCHOL. 115
{1995); Fiona Tasker & Susan Golombok, ddults Raised as Children in Lesbian Families, 65 AM. 1.
ORTHOPSYCHIATRY 203 (1995); Ghazala Afzal Javaid, The Children of Homosexual and Heterosexual Single
Mothers, 24 CHILD PSYCHIATRY & HUMAN DEV. 24 (1993); Frederick W. Bozett, Children of Gay Fathers, in GAY
AND LESBIAN PARENTS 39-57 (Bozett ed., 1987); Richard Green et al., Lesbian Mothers and Their Children: A
Comparison with Solo Parent Heterosexual Mothers and Their Children, 15 ARCHIVES SEXUAL BEHAY. 167
(1986); Beverly Hoeffer, Children's Acquisition of Sex Role Behavior in Lesbian-Mother Families, 51 AM. 1.
ORTHOPSYCHIATRY 536 (1981).

™ Since a number of studies relied on volunteers, the absence of findings of harm could reflect the non-random
sample. Most of the parents were highly educated and relatively well-off economically, which also likely influenced
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The majority of studies, especially those done in the 1970°s and 80’s, involved children living with a
lesbian parent following that parent’s divorce or separation from the child’s father. Almost all of the
children had lived for a period of time with both biological parents. When studied, some of the
children were living with a single lesbian mother; the majority was living with their mother and her
new same-sex parter. There are also six more recent studies that looked at children conceived by
donor insemination and raised from birth by a lesbian mother.”” In the majority of these households
the biological mother had a partner and they treated the child as their joint child; in a few instances,
the non-biological parent had adopted the child. Four of these studies included a comparison group
of children born through donor insemination to heterosexual couples; the others used assessment

instruments with national norms. All families were recruited to participate in the study.

There are also four recent studies based on data from two large data sets, one in the U.S. and 6ne n
England, which had tracked thousands of families over a period of years® The data had been
gathered originally by researchers interested in general child development, not on the impact of
parent’s sexual orientation. Two groups of reéearchers, interested in the relevance of sexual
orientation, examined these data sets and identified the children living- with gay parents. They then

compared these children’s development with that of the other children in the sample, who were

living with heterosexual parents.

The body of research, taken as a whole, provides evidence on a number of outcomes including: the
gender identification and sexual orientation of children in these families; cognitive abilities and
school performance; children’s general emotional well-being; self-esteem; peer relations; parent-

child relations; and general happiness. The studies that included adolescents looked at behavioral

outcomes for children.

¥ These samples are described in Bos et al., supra note 78; Brewaeys et al., supra note 78; Chan et al., supra note
78: Flaks et al., supra note 78; Gartrell et al., supra note 78; Golombok et al., Families with children conceived by
donor insemination, supra note 78. Some of these samples have been followed for a number of years and there are
additional reports on the children’s development over time.

8l See Wainright et al., supra note 78; Golombek et al., Children with Lesbian Parents, supra note 78.
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problems such as drug use and delinquency. The only study that followed a group of children into

aduithood also looked at employment and general well being in adulthood.

In reviewing the findings from these studies, I organize the review along the lines suggested by my
framing of the policy issues. First, is there evidence that children are actually harmed by living with
a lesbian parent? Second, are there any areas of development for which children may do better or

worse, on-average, in households with a heterosexual or homosexual parent(s)?

1. Major Developmental Issues-Evidence of harm

(a) Cognitive Abilities and School Performance

The children in these studies were, on average, doing exﬁemely well in terms of cognitive
development and school performance.82 Generally, their IQ scores were above average and the
children were, on average, doing well academically. This was true of children living with a gay
parent following divorce and those born through donor insemination. While the children’s high IQ
and school performance undoubtedly reflected, in part, the fact that most of the lesbian parents had
high education, which is predictive of children’s school performance, the children performed as well
as would be expected given their parents’ education and income and as well as classmates living

with heterosexual parents of comparable education and income.®

(b) Serious Behavioral Problems

A number of studies tried to determine whether children in lesbian households were experiencing
any serious behavior problems, such as misbehavior in school, aggressiveness towards peers or
delinquency. The researchers employed two different approaches. Some measured behavior by

asking parents and teachers to complete standardized questionnaires that have been widely used by

% There is one exception to this general finding. A study of elementary school children in ene Australian school
found that teachers reported that the children living with gay parents did somewhat less well in some aspects of
school performance; however, the teachers appeared to disapprove of gay parents. See Sarantakos, supra note 78.

8 It is possible that children living with lower income gay parents might differ from those with lower income
heterosexual parents if hostility towards gay parents and stigmatization of their children is greater in areas where

lower income gay parents live.
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other researchers studying child development.® Other studies relied primarily on clinical interviews

with parents and/or children.®® The majority of the studies had comparison groups.

Overall, the children living with a lesbian parent seemed comparable to the childfen lLiving with |
heterosexual parents with respect to serious emotional or behavioral problems. In the studies that
utilized standardized tests of children’s behavior, the great majority of children living with lesbian
parents scored within the normal range on both parent and teacher ratings. The few children who did
have serious problems were in households that had experienced divorce; the proportions of children
with problems were the same in houscholds headed by lesbian and hetero_sexual divofced parents.
Children of divorced parents typically have somewhat more problems, on average, than children
from non-divorced families.86 Only a very small number of studies have included teenage chi]dren,'
so there is not much evidence with respect to problem behaviors, such as delinquency, early '
pregnancy, drug use, or dropping out of school, which generally mamifest themselves in adolescence. |
Several recent studies that focused on teens did not find problem levels any higher than the general
population of children in comparable heterosexual families.*” The one study that followed children -
raiged from birth into adulthood by a lesbian parent(s) found that these young adults did not differ
from the young adults raised in heterosexual families, with respect to employment, ability to find

and relate to partners, or in their general sense of wellbeing,*®

(¢) Gender Identification and Sexual Onentation -

A consistently expressed concern is that children living with gay parents will have problems with

8 The most common instrument was the widely used Child Behavior Check List developed by Thomas Achenbach.
See THOMAS ACHENBACH & C. EDELBROCK, MANUAL FOR THE CHILD BEHAVIOR CHECKLIST AND REVISED CHILD

BEHAVIOR PROFILE (1983).

% Such interviews often produce less reliable data than standardized instruments.

% See Paul Amato, The Tmpact of Family Formation Change on the Cognitive, Social, and Emotional Well Being of
the Next Generation, 15 FUTURE CHILD. 75, 76-78 (2005)

¥ See Wainright and Patterson, supra note 78; Wainright et al., supra note 78; Tasker and Golombok, supra note
78: Golombok et. al, Children Raised in Fatherless Families from Infancy, supra note 78; MacCallum &
Golombok, supra note 78; Gershon et. al, supra note 78.. .

8 Tasker & Golombok, supra note 78.
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their own sexual development. Two séparafe issues have been raised. First, it is hypothésized that
these children will have difficulty with respect to their gender identity, that is their concept of
themselves as a male or female. Second, some commentators contend that children of gay parents
are more likely to engage in same-sex sexual activity or become gay than are children raised by
heterosexual parents. |
(i) Gender Identification. Some child development specialists believe that children with a poor:
sense of _gender identity eXperience emotional problems because they are confused about their
identity or unhappy with being a female or male; other child development specialists believe that a
child’s sense of gender identity is unrelated to their emotional wellbeing. Regardless, the many
studies that looked at gender identification of children with gay parents found that the vast majority
of children were happy with their own gender; the few children in these studies who reported a

desire to be the opposite sex came equally from the gay and heterosexual houscholds.*

Aside from gender identification, critics of gay parents sometimes express concern that their
children will not adopt appropriate male or female roles--they will not act in ways deemed
“appropriate” for their gender with respect to preferred toys, games, activities, friendships As
many commentators have pointed out “appropriate gender roles” is a totally value-laden
concept.”® In any case rescarch has not shown this to be an issue. Research consistently finds that
children living with gay parents generally do not differ from those in heterosexual households in

terms of those behaviors that are seen as gender linked. !

% I a personal communication, developmental psychologist Ross Thompson, who has done extensive rescarch on
gender and on the role of fathers, points out that with respect to gender roles, as well as other areas of development
children have multiple social sources on which to draw from outside (as well as within) the family for identifying

the behavioral characteristics associated with their sex: peers, the media, schools are among the extra-familial
contexts in which children learn about gender. Thus, the over-socialization of gender roles makes it very doubtful -
that it will be a disadvantage for children to grow-up with gay or lesbian parents. This is one of the reasons, to use a
different example, that heroic parental efforts to raise children with a nonsexist orientation are often frustrated by

the fact that their offspring are being influenced to adopt conventional roles by these outside mfluences.

% See Carlos Ball, Lesbian and Gay Families: Gender Nonconformity and the Implications of Difference, 31 CAP.

U. L. Rev. 691 (2003).

9 Tasker & Golombok,supra note 78. Some commentators contend that there are, in fact, small differences and that
these favor children raised by lesbians. For example, there are indications that daughters of lesbians mothers engage
in less “sex stereotypical behavior.” Timothy Biblarz & Judith Stacey, (How) Does the Sexual Orientation of
Parents Matter? 66 AM. S0C. REv. 155, 168 (2001).
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(ii) Sexual Orientation. The potential impact of living with a gay parent on the child’s sexual
behavior or identity is a major focus of some commentators, who believe that that being gay 4is an
undesirable Qutcomt—*;.92 Of course, many people, including myself, reject the premise that this is an
undesirable outcome. But even if becoming gay were considered 2 negative outcome, the research
indicates that the vast majority of children raised by gay parents will identify as _heteroseiual in
adulthood, although there may be a somewhat greater likelihood that they will consider or

experience a same-sex relationship at some point in their lives.

It is difficult to determine through research whether a parent’s sexual orientation infiuences a child’s
sexual orientation or behavior. First, t_hére are no precise figures on the proportion of the population
that ever engages in same-sex relations or the percentage that self-identifies as gay. -There are
reasonable approximations, but these remain zq)-proximations.93 ‘Thus, it is not clear what numbers
should be used in comparing outcomes for children raised by gay parents. Second, very few studies
have looked at sexual behavior and orientation of adolescents or adults raised by gay parents. The
total number of children in these studies is under 100; the number raised exclusively by gay parents

is even smaller, since many of these children had lived with a heterosexual parent at some point.

Thus, any conclusions are somewhat speculative. The one study that followed children into
adulthood found that children raised by lesbian parents were not more likely to self—idenﬁfy as gay
in adulthood.”® There is some indication, in a few studies, that the adolescent children living with
gay parents in the study sample were more likely to have a same-sex sexual encounter or
relationship during adolescence than were children living with heterosexual parents in the study
sample. Because the samples in these studies were very small and over eightj percent of the
adolescents or young adults in both settings reported only heterosexual relationships, the differences

in the percentages réporting same-sex relationships were not statistically significant. Two

2 Wardle, Adoption, supra note 5, at 291.

% The most comprehensive national study of sexual behavior found that 4.3% of females and 9.1% of males report that
they have had a homosexual relationship or encounter at some point in their life and that approximately 2.8% of adult
rmen and 1.4% of adult women self-identify as homosexual. LAUMANN ET AL., supra note 63, at 295-96, 305.
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societal sﬁgmé, gay adolescents would benefit from living with 'gay parents.

Moreover, under any set of policies, the vast majority of gay adolescents will be bom to
heterosexual parents. If society reduces the stigma associated with homosexuality, and thereby helps
more heterosexual parents accept their gay children, the overall increase in children’s well-being
would likely be substantial. From the perspective of childfen as a whole, a cost-benefit analysis
seems strongly to favor eliminating distinctions based on sexual orientation.
(d.) The Negative Impact of Community Attitudes. “
Among the most frequently expressed concerns by judges and legislators is that children living with
gay parents will suffer emotional harm as a result of community stigma. Whether the potential
exposure to stigma is a legitimate consideration in placement policies is a subject of debate; the U.S.
Supréme Court has ruled that courts cannot consider the impact on children of community stigma
based on é parent’s race in making custody determinations.® T look at the issuc from a value

perspective later.'®® Here I review what is known about the impact of stigma.

Studies regularly find that by the time they are school-aged children are aware that homosexuality is
stigmat.ized by many people and that having two moms or two dads is quite unusual. Several studies
found tﬁat some children are stigmatized by other children, by some parents of their classmates, and,
in one report from Austré]ia, by somne teachers.'® Some children report being embarrassed to teil
their friends about their parent's sexual orientation or living arrangementw"r In some instances, it
affects their social rélations, for eiample, they may avoid some children or not ask certain friends to

their house. In addition, some children living with a gay parent following that parent’s divorce report

104 palmore v. Sidoti, 466 U.S. 429 (1984).
W3 Seenote  and accompanying text infra.

1% Sarantakos, supra note 78.

197 The experiences of youth in households of gay parents are insightfully described in GARNER, supra note 41. See
also Ann O'Connell, Foices from the Heart: The Developmental Impact of Mother's Lesbianism on Her Adolescent
Children, 63 SMITH C. STUD. SOC. WORK 281 (1993); S.J. Pennington, Children of Lesbian Mothers, in GAY AND
LESBIAN PARENTS, supra note 78, at 58-74; Gershon et al., supra note 78; Tavaid, supra note 78; Karen G. Lewis,
Children of Leshians: Their Point of View, 25 SOC. WORK 198 (1980).
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that coping with the parent's new sexual identity added to the difficulties most children expenience

from divorce itself, 18

While the presence of stigma is clear, the research does not find that it has a significant harmful
impact on the children’s mental health. No study has found evidence of higher rates of emotional
problems among children living with gay parents. On average, the social development of the subject
children in all the studies was well within normal range. hltewiewé of adults who lived with gay
parents during childhodd indicate that, while having gay parent or parenté presents varied
challenges, and could lead to painful experiences, these adults did not report major developmental

problems or long-term disadvantages. Concerns about the negative impact of community attitudes

do not find support from the research.

2. Comparqtive Well-being.

Even if children raised by gay parents develop adéquately, in terms of academics, social relations,
and mental health, are they likely to be better-off if they live with heterosexual parents? The
evidence on this question is much more limited than the evidence regarding harm. To make -
assessments of comparative advantage, it is necessary to compare children living with heterosexual
and homosexual parents who are comparable with respect to education, income, family structure and

other factors that have been shown to influence children’s development. Only a small number of

studies, fewer than ten, meet this criterion.'”

None of these studies found significant differences in children’s development related to their

parent’s sexual .orientation.l 19 Inn every critical aspect of well-being, the children in these studies who

% Garner, supra note 43, at ch. 3.

109 These studies looked at a number of aspects related to children’s general development, including self-esteem, social
competence, peer relations, and general emotional health. Some of the studies also measured the perceived quality of family
relations from the child’s and parents’ perspectives. Data were gathered using interviews with children, parents, and teachers,
as well as through standardized instruments designed to assess children’s well-being. :

1 A5 discussed below, see note and accompanying text, the sample sizes in many of these studies may have been

too small to allow for detection any differences between the two groups. In another vein, Biblarz and Stacey, supra

note 92, criticize the focus of researchers on finding no differences. They believe that at least some differences
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were being raised by lesbian parents appeared to be doing as well as the children being raised by
heterosexual parents. The children were not more likely to show poor mental health (anxiety,
depression); this was the finding from direct tests of children and from reports by parents and
teachers. They got along as well with thgir parents and peers as children living with heterosexual
parents. The research found 1o evidence of differences between these groups of children in self-
esteem or in measures of social competence and healthy development, such as leadership ability,
self-reliance, interpersonal flexibility, and self-confidence. Thus, the research to date has not found

evidence indicating a comparative advantage based on the sexual orientation of the parents.

C. Méthodological Issues and Their Relevance

I tun now to an issue that has assumed great prominence in the debates over policy. Several
prominent opponents of allowing lesbians and gays to become parents have argued that the body of
research on children living with gay parents is so flawed that it is of no relevance to policy-

makers.'"! The essence of these critiques is the research, taken as a whole, does not prove that

should be expected based on various psychological theoties of child development. They argue that the appropriate
question is the policy relevance of any differences. They also argue that some of the differences favor children
living with gay parents. I agree with their critique, but the policy world asks for research looking for no differences. -

WiSee, e.g., ROBERT LERNER & ALTHEA K. NAGAI, MARRIAGE LAW PROJECT, NO BASIS: WHAT THE STUDIES DON’T
TELL US ABOUT SAME-SEX PARENTING (2001), available at hitp://marriagelaw.cua.edu/publications/nobasis.pdf;
Wardle, Homosexual Parenting, supra note 5, at 841-52. As discussed below, there are many flaws in these
analyses. Yet these analyses have been seized upon by ideological opponents of gay parenting and marriage as
justifying policies limiting placement with gay adults. See, e.g., MAGGIE GALLAGHER & JosHUA K. BAKER,
INSTITUTE FOR MARRIAGE AND PUBLIC POLICY, DO MOTHERS AND FATHERS MATTER?: THE SOCIAL SCIENCE
EVIDENCE ON MARRIAGE AND CHILD WELL-BEING (2004), available at
hitp:/Awww.marriagedebate.com/pdf/MothersFathersMatter.pdf. Ironically, some of the most ardent opponents of
gay parenting, and the strongest advocates for ignoring the research looking at children in these homes, have offered
totally unsupportable reasons for denying gays the right to adopt. For example, Wardle suggests that if gays are
allowed to adopt “heterosexual couples ...may be discouraged by the increased competition from gay and lesbian
couples and decline to enter the ‘adoption market.” Wardle, ddoption, supra note 5, at 291. He offers no evidence
in support of a seemingly indefensible prediction. Moreover, these opponents have been willing to rest their case on
research that has been totally discredited as fraudulent, in particular the work of Pau] Cameron & Kirk Cameron,
Homosexual Parents, 31 ADOLESCENCE 757, 770-74 (1996). Paul Cameron, the author of this study, has been
widely discredited for misrepresenting and misconstruing sociological research on homosexuality and its effects.
The American Psychological Association expelled Cameron, and the American Sociological Association cited him
for willfully misrepresenting research. See Stacey & Biblarz, supra note 91, at 161. A federal district court
determined that Cameron’s conclusions, and specifically his conclusion that homosexuals abuse children at a greater
rate than heterosexuals, constituted a total distortion of the data. Baker v. Wade, 106 FR.D. 526, 536 (N.D. Tex.

1985), rev'd on other grounds, 769 F.2d 289 (5th Cir. 1985).
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there are no differences in children’s development related to their parent’s sexual orientation. In
technical terms, it is argued that the research has not established the “null hypoth;sis”, that it has
not established that there are no differences between children in the two types of hox,lseholds.”.2
Critics point out that while no study has found differences, the sample size in most studies were

" too small to detect differences and that future research may show differences, especially

relatively small, subtle differences.’

A second critique is that because almost all studies the sample populations were ndt selected
randomly, they may not be representative of the entire gay and lesbian population (the samples
included a disproportionate number of highly-educated, economically well off lesbian individuals
and couples). Moreover, no studies examine the development of children living with gay fathers,
although there are studies describing parenting styles of gay fathers.''* Therefore, the findings
canmnot be generalized to all lesbian parents and not at all to gay men as parents.'”® In addition, in a
few studies, the comparison samples differed in important respects from the study populatioh,

including income or family composition, making comparisons unreliable.

These are legitimate concerns. Nonetheless, the research is relevant to policy development.
These studies, even with their limitations, provide no support for the claim that being raised by

gay parents is harmful to children, with respect to the aspects of child development that always

2 4 ffidavit of Steven Lowell Nock, Halpern v. Toronto, 60 O.R.3d 321 (Ontario Div. Ct. 2003) (No. 684/00,
39/2001): LERNER & NAGAI, supra note 111. These same issues would apply, of course, if differences had been
found.

'3 Affidavit of Stephen Lowell Nock at 1 116-19, Halpern, 60 O.R.3d 321 (No. 684/00, 39/2001); LERNER &
NAGAI, supra note 111, at 98-106. Individual studies ranged from fewer than 10 children to a maximum of subjects.
The children were of a fairly wide age range, which limits comparisons across studies. Altogether the studies involved
about 600 children and a similar number of parents. ' :
14 There are some clinical reports and descriptions but these are not systematic.

'S Many studies, especially the earlier ones, utilized clinical interviews or used psychological tests that have not
been standardized on large samples. Studies that use more standardized tests allow for greater confidence in
generalizing from the findings. Almost all of the research looked at the children’s development at a single point in
time, often during early childhood or at a point in time shortly after they began living exclusively with a gay parent.
Many of the aspects that were being studied, such as problem behaviors or sexual orientation, do not develop until
children are older. In addition, problems might develop the longer the child lives with the parent.
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have been considered relevant for public policy-mental health, social relations, and academic
performance. There is not a single study that finds children raised by gay parents are at greater
risk than any other children of doing poorly academically, engaging in behaviors harmful to -
themselves or to others, or experiencing mental health problems. Altogether, these studies
included hundreds of children, with very few children showing any significant problems, no
more than the comparison children.!’® Moreover, the small number of studies drawn from
random populations, which looked at a range of factors indicative of psychological health,

inchuding rﬁental health scores, selfresteem, peer relationships, and parent-child attachment,

found no differences in well-being.'!’?

While the samples in individual studies often were small, they were large enough to detect
differences related to family factors other than parents’ sexual orientation. For example, while no
study found differences related to parent’s sexual orientation, most of the studies found that
children in single parent families (gay or heterosexual) did less well than children in two parent
families (gay or heterosexual).''® Differences also were found based on family income, parental
education, high levels of family conflict, and parental behavior towards the child.'”® These
findings are consistent with the evidence from a large body of child development research

examining the influerice of these factors on children’s development and indicate that the research

designs could uncover differences.

While this body of research does not prove that there will be no differences in children’s
development based on the sexual orientation of their parents, it provides no support for taking sexual
orientation into account in placement decisions. If there is a case to be made for consideration of

sexual orientation, it does not come from the research directly looking at children raised by gay

116 The children experiencing problems were in families that had divorced.

17 Wainright et al., supra note 78; TASKER & GOLOMBOK, supra note 78.

1'% See, e.g. MacCallum and Golombok, supra note 78.

% See, e.g. Golombok et. al., Children with Lesbian Parents, supra note 78; Perry et al., supra note 78; Wainright
et al., supra note 78; Chan et al., supra note 78.
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parents.

D. Evidence Offered By Opponents of Gay Parents

Recognizing that direct evidence ﬁbm studies of children with gay parents does not warrant on
sexual orientation, opponents of placing children with gay adults contend that other social science
research justifies rejecting or limiting placement of children with gay adults. The main contention is
that children need both a mother and father to develop adequately. Some commentators also assert
that gay adults are likely to behave in ways that may be harmful to children.

(1) The Need for Fathers and Mothers

The central contention is that a two-biological-parent family, especially a married two-biological-
parent family, is the optimal setting for children. In particular, it is asserted that the presence of a
male in two parent families, not just the presence of two married adults, is critical to children’é
positive development.'®® In support of these claims, the numerous studies comparing the
development of children in two-parent versus single parenf families are referenced. In general, this
research finds that children raised by both biological parents evidence fewer developmental
problems than children raised by never married or divorced single parents. While the majority of
children in both types of houscholds do not experience major developmental problems, and the
differences in developmental outcomes between children in one parent and two parent households
are not that large, it appears that, on average, being raised by always married parents who get along
with each other is more advantageous for children than being raised by a single heterosexual niother

or by a divorced parent.'”! Children in single parent homes are more likely to engage in delinquent

120 Wardle, Homosexual Parenting, supra note 5, at 857-64; GALLAGHER & BAKER, supra note 112;
BLANKENHORN, supra note 70, at 222-31.

121 There is a very large body of research examining the effects of family structure and divorce en children’s
development. There is no consensus among researchers about either the effects of family structure on the causes for
the effects that many studies find. Many of the issues ate discussed in the recent volume of The Future of Children
on Marriage and Child Wellbeing, which contains a particularly good summary by Paul Amato, who has written
extensively about divorce and family structure. Amato, supra note 86. Amato concludes that “the estimated effects of
parental divorce on children’s development are modest rather than strong.” Amato, supra note 86, at 88, 86 tb. 1.
See also E. MAVIS HETHERINGTON & JOHN KELLY, FOR BETTER OR FOR WORSE: DIVORCE RECONSIDERED 7 (2002).
This conclusion, which is consistent with the great majority of the research, belies the often hysterical claims of
some commentators that divorce and single parenthood are destroying the lives of large numbers pf children and the
cause of major social problems. Moreover, as discussed below, most experts attribute these differences to factors

Apx. 117



behavior or become pregnant as teens than children in two biclogical parent households, and

children raised by both biclogical parents also do better, on average, in school.

However, while research indicates that there are advantages to being raised by two always marmed
biological parents as compared with a single parent, the research does not demonstrate that the
gender of the two parents matters. Researchers propose at least five different reasons why children in
married households might do better than children in single parent households. First, the presence of
two parents, rather than one, might make a difference. Second, the fact that the parents are married
may have an influence. Third, the development of children in single parent households may be
affected by the fact that many of these children experienced parental divorce. Fourth, the fact that
single parent families have low income and that many of the children were bomn to poor single
mothers may influence the children’s development. Finally, the fact that the children in married
households live with opposite sex parents might account for some of the differences. This last

possibility is, of course, the critical question for assessing the relevance of sexual orientation.

Researchers have examined each of these explanations. All of the evidence supports the first four.
There is no evidence supporting the claim that having opposite sex parents makes a difference; as
discussed, the body of research looking at children with gay parents goes the opposite way. Most
researchers who study the impact of family structure attribute the differences in ‘children’s outcomes
primarily to the fact that there are two parents rather than one. They find that children do better in
two parent families due to several factors: (1) the advantages generated by the fact that two parent
families have higher income; (2) the fact that two parents provide more monitoring and supervision
of children’s activities and behavior; and (3) the greater consistency of parenting in homes with two
caretakers, since single-parents often become overburdened and less able to provide consistent care
and nurture.'?? None of these advantages turn on the sex of the two adalts. It is the number of adults

that count. In addition, research fégularly shows that some children in divorced families experience

other than the gender of the parents.
'22 14 . see also McLanahan & Sandefur, supra note 52; Sigle-Rushton & McLanahan, supra note 52, at 126-39.
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behavioral problems that seem to be related to the fact of divorce in and of itself and by the effects of
being exposed to parental conflict preceding and/or following the divorce.'* Third, the fact that
many single parents have low income makes a difference.'* Finally, there is some .evidence that
children living with their biological heterosexual married pafents do better than children living with
two unmarried biroldgAical heterosexual parents.'”> The hypothesis is that cohabiting couples make
less of an investment in their relationship, which could affect the; children; 2 small amount of
evidence supports this hypothesis. This research is much more limited; there no consensus as to

whether there are systematic differences based on marriage itself.

While this body of research provides evidence that living with two biological parents may be
preferable living with a single parent and that divorce can be harmful to children’s development,
none of the family structure studies provide any support for the claim that the gender of the two
parents makes a difference. Moreover, as Paul Amato concludes that “the estimated effects of
parental divorce on children’s development are modest rather than strong.”?® Both the modesty
of the impact and the very high likelihood that they are not associated with having opposite sex
parents strongly undercuts the argument that children will be disadvantaged if placed with gay

adults. Reliance on this literature to justify policies against placement of children with gay adults

is inappropriate and misieading.

Opponents of placing children with gay adults also refer to two other bodies of theory and research
to support.the assertion that gender matters and therefore sexual orientation should be relevant to

placement decisions. First, classic psychoanalytic theory emphasized the importance of same-sex

' See Amato, supra note 86, at 34.
124 See McLanahan & Sandefur, supra note 52; Duncan & Magnuson, supra note 52.

125 See, e.g., JUST LIVING TOGETHER: IMPLICATIONS OF COHABITATION ON FAMILIES, CHILDREN, AND SOCIAL

POLICY (Alan Booth & Ann C. Crouter eds., 2002); Rachel Dunifon & Lori Kowaleski-Jones, Who s in the House? -
Race Differences in Cohabitation, Single Parenthood, and Child Development, 73 CHILD DEV. 1249 (2002), Wendy -
Manning & Kathleen Larb, Adolescent Well-Being in Cohabiting, Married, and Single-Parent Families, 65
JMARRIAGE &FAMILY 876 (2003). This may reflect the fact that cohabiting couples' generaily have lower income:
Differences also are reported depending on the race of the family.

126 Amato, supra note 86, at 77.
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role models; some psychiatrists and psychologists continue to hold this view.'”” These theories
sometimes are based on the assumption that there are appropriate gender roles to which females and
males should conform.'?® It also is theorized that mother-father interactions may provide children
with models of adult relationships.'? Second, some studies that find that fathers and mothers engage
in different patterns of interaction and guidance with their children. For example, fathers engage in
différent styles of play and may use different means of enforcing discipline. It is argued that these

differences are critical to children’s socialization, especially to that of boys."*?

While males and females may provide children with role-modeling with respect to some aspects
of gender roles, no research shows that being exposed to this role differentiation is critical to any
aspects of children’s dévelopment. To the contrary, as noted by psychologist Michael Lamb,
editor of the major anthology on fatherhood, “very little about the gender of the parent seems to
be distinctly important. The characteristics of the father as a parent rather than the characteristics
of the father as a man appear to be most significant, although it is impossible to demonstrate that

the father’s masculine characteristics are of no significance.”"!

127 Much of classic theory was based on the idea that boys needed active fathers or they would turn out effeminate,
the result of overly protective mothering, Such boys would become homosexual. Girls would become delinquent
because they lacked a father to help them work through Oedipal desires. See Elizabeth Pleck, Two Dimensions of
Fatherhoad, in THE ROLE GF THE FATHER IN CHILD DEVELOPMENT 40-41 (M. Lamb ed., 4th ed. 2004).

128 Wardie adopts the view that “father love and mother love are different kinds of love,” Wardle, Hommosexual
Parenting, supra note 5, at 858, and that men and women have distinct, gender based roles—fathers as providers
and mothers as stay at home nurturers, Lynn D. Wardle, Introduction, Relationships Between Family and
Government 31 CAL. W. INT'LL.J. 1, 21 (2000} (“Fathers must selflessly return to their role as providers and
protectors of their families, and mothers must retumn lovingly to nurture their children.”).

1% Gee Ross Parke et al., Fathering and Children’s Peer Relationships, in THE ROLE OF THE FATHER IN CHILD
DEVELOPMENT, supra note 128, at 307-08; ¢f Michael Lamb, The Development and Significance of Father-Child
Relationships in Two-Parent Families, in THE ROLE OF THE FATHER IN CHILD DEVELOPMENT, supra note 127, at
287.

13% See POPENOE, supra note 68, at chs. V & VI (1996); Wardle, supra note 128, at 21. Fathers provide children
“with what might be termed paternal cultural transmission: a father’s distinctive capacity to contribute to the
identity, character, and competence of children.” Wardle, supranote _, at

1 Michae! Lamb, The Role of the Father an Introduction, in THE ROLE OF THE FATHER N CHILD DEVELOPMENT,
supranote 127, at 7. His views are shared by other leading researchers. For example, Kyle Pruett, one of the mamn
contemporary advocates of involved fathering, recently wrote I also now realize that most of the enduring skills (of
children) are probably, in the end, not dependent on gender.” KYLE PRUETT, FATHERNEED: WIY FATHER CARE IS AS
ESSENTIAL AS MOTHER CARE FOR YOUR CHILD 18 (2000). See also Parke et al., supra note 130, at 330.
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This conclusion may be surprising in light of all of the political attention that is paid io the
importance of both family structure and the role of fatheré. It is not necessary, hoWever, to
~ conclude that fathersl are unimportant in order to reject the claim that the law should disfavor gay
adults in placement decisions."® Many “fathers are critical” proponents appear to be concerned
with the situation of males in low-income, mother only families, who often experience very bad
outcomes. It may be that for children in high poverty neighborhoods, the presence of a father isa
protective factor for young males, lessening the chances that they will engage in undesirab]e
behaviors. Thus, the stress on the importance of fathers is not surprising; increasing father
involvement with their children may be strategically valuable in combating the 'iinpacts of
poverty and single motherhood. But regardless of whether it would benefit -some children if their
fathers were more involved, there is no carry-over to policies regarding placement I address_in
this article. 13% There is no evidence that children do better with a father and mother than with two
mothers or two fathers.**To the extent that the claims about the need for fathers purport to be

passed on research, this research is far less relevant than the rescarch studying children living with

gay parents.

2. Parental Behaviors

132 There is a vast academic literature on fatherhood. In contrast to social critics like Wardle and Gallagher, | have

not found any academic researchers on these subjects who are hostile to lesbians and gay men as parents. Many

prominent researchers have taken public positions indicating that they do not believe that their research warrants

taking sexual orientation into account with respect to placement decisions. See, e.g., Brief of Amici Curiae Andrew

J. Cherlin, Ph.D., et al., supra note 50; POPENOE, supra note 68, at 147; sources cited in note 132 supra.

12 Some opponents of placement of children with gay adults seem to be concemed that acceptance of gay parenting will be
seen as a conveying the message that fathers are not important, thereby undercutting their efforts to push for more father
responsibility. But however valuable it may be strategically, it is wrong from a scientific, and moral, perspective to penalize
children and gay adults for a problem unrelated to them. As I discuss below, preventing gay adults from becoming parents
often is harmful to children. Tt is both bad policy and vaiues to treat these children as pawns in other struggles.

134 In fact, many studies find that while father involvement can be valuable to children, fathers are far less involved

with their children than are mothers. See Brent A. McBride & Mary M. Lutz, Intervention Changing the Nature and

Extent of Father Involvement, in THE ROLE OF THE FATHER IN CHILD DEVELOPMENT, supra note 127, at 447. Several

studies find that in lesbian families, both parents spend considerable time with the children, each spending more

time than would an average father. Thus, children may benefit by being placed in a lesbian household. See

Patterson, supra note 78.
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Some critics also coﬁtend that children should not be placed with gay adults because such homes are
likely to be harmful o children. Specifically, it has been claimed that: (a) gay men and lesbians are™
likely te engage in infidelity, promiscuity or other irresponsible sexual behavior; (b) gay adults have
higher mortality rates and therefore are more likely to leave children parentless, and (c) that gay

couples are likely to break up at higher rates than heterosexual couples.'**

To support the claims regarding fidelity, commitment, and sexual behavior, opponents of placement
with gay adults cite surveys of gay men that reported that many of these men had sexual relations
with multiple partners and that gay males with partners are less likely than heterosexual men to
believe that monogamy is a critical aspect of a committed relationship.'*° Bﬁt, as law Professor
Eugene Volokh has'shown, these surveys, many of which are 30-40 years old, were of highly
unrepresentative samples of meﬁ, generally recruited by methods that “were focused not on
homosexual men generally, but only on a sample that would predictably have many more sexual
partners than the average gay man.”"*” In contrast the largest national study of sexual behavior, with
a representative sample of gay men and lesbians, found only small differences in the behaviors of
gay males and comparably sitpated heterosexual males; there were virtually no differences for
women.'>® Moreover, these studies did not include gay men with children and none of the
respondents had the opportunity to marry. There is substantial evidence that marriage and the

presence of children significantly alters the behavior of heterosexual men.'?’

With respect to the claim of a greater likelihood of relationship instability, again there is no evidence

135 Wardle, Adoption, supra note 5, at 291. Wardle’s writings reflect the flawed notion that there is such a thing as
homosexual parenting or homosexual lifestyle.” People whose love and sexual interests are to others of the same-
sex have many different lifestyles and gay, like heterosexual, parents have many different parenting styles.

136 wardle, Homosexual Parenting, supra note 5, at 582 n.84.
13T RAUCH, supra note 61, at 141-45.
138 1 AUMANN ET AL., supra note 65, at 313-317. See also RAUCH, supra note 61, at 143-45.

13% 600 LINDA WAITE & MAGGIE GALLAGHER, THE CASE FOR MARRIAGE 21 (1999). These authors contend that
marriage significantly changes the marital partners’ behavior, increasing their commitment to each other. This,
along with the social support given married couples by relatives, friends, and society in general, enhances the

stability of the relationship.
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that same-sex couples choosing to have children though ART or secking to adopt children are at
greater risk of breaking up than heterosexual couples choosing to have ch.i]dren by these means. This
is not to say that the issue of stability is irrelevant. The evidence indicates that, in the absence of the
option of marriage or civil unions, same-sex couple relationships (at least those without children)
may be somewhat less stable than the relationships of married heterosexuals."*® But these are not
relationships with children or that have the advantages of marriage. Whether the situation will
change as marriage and civil unions becomes more widely available is unknown. However, agencies
placing children already seek to assess the likelihood that a prospective adoptive couples’

relationship will remain stable; they do so regardless of the couple’s sexual orientation.

The claim regarding risk of higher mortality due to AIDS is groundless with respect to those
individuals seeking to become parents. Most gay parents are lesbians, who have the lowest risk 6f

AIDS of all population groups. There is no reason to believe that gay men with children are at higher. |
risk of life—thredtening disease than similarly éituated heterosexual men. In sum, the assertion thaf
children are at greater risk of being harmed if placed with gay adults does not withstand scrufiny.

The claims are based on studies that do not meet even the most minimal research standa:ds and on

logically flawed arguments.'*

IV. APPLYING THE RESEARCH IN ESTABLISHING POLICY: BURDEN OF PROOF

Neither the evidence from studies of children with gay parents nor widely-accepted theory prdvides

140 See sources cited in Michael S. Wald, Same-Sex Couple Marriage: A Family Policy Perspective, 9 VA. ]. SOC

PoL’y & L. 291, 316 (2001).

! For example, Wardle suggests that if gays are allowed to adopt “heterosexual couples ...may be discouraged by
the increased competition from gay and lesbian couples and decline to enter the ‘adoption market.”” Wardle,
Adoption, supra note 5, at 291, He offers no evidence in'support of a seemingly. indefensible prediction. As 1
discuss below, I do not believe that the policy issues can be or should be resolved solely on the basis of social
science research. However, since reference to social science research plays such an impartant part in policy debates, .
it is important for policymakers to be aware of the quality of the research. While asserting that the research locking
at children with gay parents should be ignored because of methodological limitations, commentators like Wardle,
Gallagher, and the Family Research Council generally base their claims on studies that, | believe, are either
melevant to the policy issues or that have been discredited and are totally inadequate methodologically.

Apx. 123



‘a basis for policy-makers to coriclude that an adult’s sexual orientation will make any significant
difference in terms of childrén’s well-being that should generally influence policies regarding
placement decisions. Yet, advocates like Wardle call for rejecting lesbians and gay men as parents
until the “evidence is clear beyond reasonable dispute that adult homosexual relationships do not -
pose risk” of harms to children.'* In essence, it is being asserted that those who support placement
of children with gay individuals or couples should bear the burden of proving, through social
science, that a parent’s sexual orientation has no negative impact on children’s development. This
argument is ill-conceived. It does not make sense in terms of meeting the needs of children and it

contradicts basic principles regarding who should bear the burden of proof on issues like these.

Most 1mp0rtant1y, policies requiring or encouraging decision-makers to focus on sexual
orientation in making placements generally will lead to worse outcomes for children.'* For
example, such policies would reduce the pool of potential adoptive and foster parents, thereby
lessening the chances that children will be adopted and lead to placements that are less desirable

for some children. It also would significantly increase the likelihood of inappropriate decisions

in custody disputes.

A presumption against placement with gay adults also ignores the great weight of the existing
evidence and professional opinion. The great majority of child development professionals and
researchers assert that any differences in child outcomes raised in similar two parent families,
differing only in gender composition, are likely to be small and irrelevant for policy purposes.
According to the American Psychiatric Assocjation “optimal development for children is based not
on the sexual orientation of the parents, but on stéble attachments to committed and nurturing
adults.”'** Similarly, The Committee on Psychosocial Aspects of Child and Family Health of the

American Academy of Pediatrics recently wrote “Research has shown that the adjustment,

142 Wardle, Adeption, supra note 5, at 291.
143 See discussion at notes ___-__ _and accompanying text infra.

184 A n1. PSYCHIATRIC ASS’N, SAME-SEX COUPLES: POSITION STATEMENT (2002), avazlab[e at
http://www.psych.org/edu/other_res/lib_archives/archives/200214.pdf.

Apx. 124



development, and psychological well-being of children is unrelated to parental sexual orientation
and that the children of lesbian and gay parents aré as likely as those of heterosexual parents o
flourish.”'* Moreover, virtually every 6rganization of professionals working with children and
families has adopted the position that same-sex househoids should be treated equivalent to
heterosexual households with respect to placement policies."*® The positions of such organizationé.
are not incontestable and pot all members will subscribe to every position. waever, these are the

best available reflections of professional and scientific consensus. 7 The burden should be on those

who seek to reject this level of consensus.

In addition, singling out sexual orientation as a strongly negative (or positive) factor is inconsistent ..
with the lessons from social science research on children’s development. Children’s development is |
influenced by a complex mix of factors. No single parental characteristic or behavior, other than a
history of very bad parentmg, has significant predictive power with respect to children’s
development. This is why, in most areas of family law, decision-makers are directed to determme

a child’s “best interests” on a case-by-case basis, without resorting to presumptions related to

.. 4
parental characteristics."*®

Moreover, the research situation is not going to change in any significant way in the near future-—-or

perhaps ever. It is especially difficult to obtain data on large numbers of children living with gay

45 AN, PSYCHOLOGICAL ASS'N, SEXUAL ORIENTATION, PARENTS, & CHILDREN: POLICY STATEMENT (2004),
available at http://www.apa.org/pi/lgbe/policy. parents.html.

148 The American Psychological Association, the American Psychoanalytic Association, the American Academy of
‘Pediatrics, and the American Academy of Child and Adolescent Psychiatry all have adopted this view. AM.
PSYCHOLOGICAL ASS™N, RESOLUTION ON SEXUAL ORIENTATION, PARENTS, AND CHILDREN (2004), available at
http://www.apa.org/pi/lgbc/policy/parentschildren.pdf; AM. ACAD. OF PEDIATRICS, ADOPTION AND CO-PARENTING

OF CHILDREN BY SAME-SEX COUPLES: POSITION STATEMENT (2002), availuble at-
http:/fwww .psych.org/edu/other_res/lib_archives/archives/200214.pdf; AM. ACAD. OF CHILD AND ADOLESCENT

PSYCHIATRY, POLICY STATEMENT: GGAY, LESBIAN, AND BISEXUAL PARENTS (1999), available at
http://www.aacap.org/publications/policy/psd6.htm.

7 See Sarah Ramsey, Social Science Knowledge in Family Law Cases: Judicial Gatekeeping in the Daubert Era,
50 U.MiaMI L. REV. 1, 72-79 (2004); ¢f Margaret F. Brinig, Promoting Children’s Interests Through o
Responsible Research Agenda 14 U.FLA.J L. & PUB. POL’Y 137 (2002}).

198 See Levy, supra note 17, §§ 28:1-28:4,
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parents.. These data could only be obtainedi from general suﬁeys of large samples of randomly
selected families.'*” While there are sevefal such data sets, the number of gay families in these data

sets is invariably stnali, since the number of gay families in the general population is small. For |
example, one récent study looked at data from the “ADD Health” National Survey, one of the largest
data sets focused on children’s aevelopmenta], [finish sentence]. Even in this very large research
sample of 12,105 adolescents, only 44 adolescents lived in a household that appeared to be headed
by a gay parent, only 18 for certain.'®® Thus, most research will come from studies that recruit
families and thereby encounter the problems associated with using non-random sémples. In addition,
for both logistical and financial reasons, there will be very few long-term longitudinal family studies

and few, if any, Studies will include large numbers of randomly selected gay parents.

These methodological problems are not unique to research related to assessing the relevance of
sexual orientation: they are common in virtually all research related to controversial family law
policies, such as the desirability of trans-racial adoptions, fathers as parents, the desirability of joiht

custody, the conditions under which a custodial pareht should be allowed to relocate to a home

distant from a non-custodial parent, or the impact of grandparent visitation.””! In each of these

contexts, it is very difficult to get a substantial amount of data on the development of large numbers
of randomly selected children and compare their development with comparable children who subject
to a different arrangement. The body of research on gay parenting is at least as developed and

reliable as other research relied on by legislatures in making policy regarding placement of

children, such as those just mentioned.

While future research will add to our knowledge, social sci_ence evidence will not pfovide

definitive answers to the policy questions. When it comes to children’s policy, social science rarely,

149 1t js from such large scale studies that evidence about the impact of variables like income and family structure have
been obtained. '

130 See Wainright et al., supra note 78, at 1888-90.

13 See Brinig, supra note 147, at 141-43,
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if ever, establishes that something is “clear beyoﬁd reasonable dispute.”tsz For example, there are
now thousands of studies examining the impact of family structure (single parent versus two parents)
on children’s development, a variable that is commonplace and easily obtained in data sets with very
large numbers of subjects. Yet, debates still rage about the impact of family structure on children.'>
So many factors effect children’s well-being, it is extremely difficult to develop and conduct studies
that prove the impact of any particular factor. Thus, any presumptions disfa{foﬁng gay a_dults. are

likely to remain permanent if fhey can only be changed by indisputable social science.

n,'** it is unfair from a values

Finally, in the absence of any data indicating harm to children,
perspective to place the burden on the group that is being denied an opportunity, especially an

opportunity as important to adults as access to children or parenthood.

Thus, in adopting policies with respect to.each of the placement decisions, p_olicy—makers should
presume that, in general, children will do as well being raised by gay parents as with heterosexual
parents. There may, however, be some situations where an adult’s sexual orientation should be
relevant. I examine the implications of the research with respect to designing policies in each of the

placement arenas in the remainder of the article.

'32 In fact, Wardle’s proposal that the absence of harm from living with a gay parent be shown beyond reasonable
dispute displays a fundamental misunderstanding of social science methods. Social science cannot prove that
something will not happen. Even if every research study finds no harm, it remains possible that future studies might
find situations that could be thought of as harm. What constitutes proof beyond reasonable dispute? Given the '
difficulties in conducting studies, people who believe that homosexuality is harmful will always find problems with
the Tesearch. The burden should be on those claiming the likelihood of harm, since they only need a small number

of studies finding harm to meet this burden. Other opponents of gay parents argue that the burden should be on
those supporting change. See LERNER & NAGAL supra note 111, at 16-21. But this would only make sense if there
were good reasons to believe that preserving the status would benefit children. As I discuss throughout this article,
there are many reasons why preserving the status quo is bad for children.

13 See Amato, supra note 86, at 76-78.

134 With respect to harm, only one issue emerges from the studies—the painful impact of the behavior of some children and
adults towards children and youth living with gay parents. Still, as noted, the social development of the subject children was
well within normal range and did not differ from the development of other children. In essence, it appears that these children
had learned to deal with the fact that society considered their family different, just as children living in other minority
families, for example religious minorities or interracial families, learn to cope with community stigma based on their family's

difference.
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IV ADOPTION AND FOSTER CARE

A. Adoption

1. Current Policies

All states regulate the adoption process: At present, five states have legislation or regulations

limiting adoption by gay adults.””® In 1977, Florida enacted legislation prohibiting adoption by

gay couples or individuals.”® More recently, Mississippi enacted legislation that bars adoption

by gay couples, but not gay individuals.”*” Utah and Virginia bar adoption by any unmarried
couples, effectively precluding gay couples, but not gay individuals.”*® Legislation to ban

adoption by gay adults has been introduced, but not passed, in at least seven other states.'” In

contrast, at least 10 states either provide for adoption by gay couples and individuals or bar

discrimination based on sexual orientation.'®

In states where there is no legislation, courts and public and private adoption agencies have
discretion to consider or ignore sexual orientation as one of the factors to weigh in making or
approving an adoptive placement. Practices vary by state and agency; m a recent nationwide
survey of private adoption agencies, one-third of the responding agencies indicated that they

would not place a child with a gay person.'®! There is little research indicating how the relevance

155 Florida, Mississippi, Utah, Virginia. While the Alabama statute does not contain a bar, the legislature adopted a
resolution in 2002, stating that jts “intent is to prohibit child adoption by homosexual couples.” ALA. CODE § 26-
10A-6 (2002) (referencing Act 98-439, HIR35). The status of gay adults is unclear in Nebraska and Oklahoma.
Many states have been modifying their laws regarding adoption by gay individuals and couples in recent years. New
Hampshire had a statute barring adoption by homosexuals that was repealed in 1999. N.H. REV. STAT. ANN. § 170-
B:4 (amended 1999). The ability of gay adults to adopt also is affected by court opinions and administrative
regulations. For a review of these laws see National Gay and Lesbian Task force, Adoption Laws in the U.S. (Jan.

2006), http://thetaskforce.org; Duncan, supra note 30, at 32-36.

56 Fjorida law prohibits adoptions by individuals otherwise qualified if those individuals are séxually active
“homosexuals,” although the state does not prohibit lesbians or gay men from being foster parents. 1977 Fla. Laws,
ch. 77-140, § 1, FLA. STAT. ANN § 63.042(3) (West 2002).

157 M1ss. CODE ANN, § 93-17-3 (2002). _

'8 UTAH CODE ANN. § 78-30-1 (2002), VIR. CODE ANN. § 63.2-1225 (West 2006).

1591 eslie Cooper and Paul Cates, TOO HIGH A PRICE 6 (ACLU LESBIAN & GAY RIGHTS PROJECT 2d ed. 2006).

160 See Maryland Family Policy Impact Seminar, Impact of Gay Adoption Laws on Permanency for Foster Youth,
hittp://wwwr hhp.umd.edu/FMST/_docsContribute/GayAdoptionResearchBrief_000.pdf.

151 See David Brodzinsky et al., Adoption Agency Perspectives on Lesbian and Gay Prospective Parents: A National
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of adult’s sexual orientation is assessed by caseworkers in the remaining agencies. Most reports
indicate that the children placed with gay individuals and couples often have special needs and
are considered hard to place children, indicating that many workers consider placement with gay

adults as less desirable than other placements. 162

2. Proposed Approach

(a). Total Barns
In terms of children’s interests, legislative bans on placing children with gay individuals are

irrational and harmful to children, as are agency policies that refuse placements with gay
persons. Currently, there are over 100,000 children in the U.S. awaiting adoptive homes; almost
all entered care through the child welfare system.'® This number has remained stable for many
years. There are not now, and will not be in the future, anywhere near enough individuals or

families, heterosexual or gay, wanting to adopt these children.'®* Many hard to place children are

Study, 5 Adoption Quarterly 5 (2002); See also EVAN B. DONALDSON INSTITUTE, ADOPTION BY LESBIANS AND
GAYS: A NATIONAL SURVEY OF ADOPTION AGENCY POLICIES, PRACTICES, AND ATTITUDES (2002).

162 G RVAN B. DONALDSON INSTITUTE, EXPANDING RESOURCES FOR CHILDREN, supra note 10, at 4, 11-12. There

are some agencies generally considered gay-friendly to which gay couples, especially men, look for children.

163 See Administration for Children & Families, U.S. Dep’t of Health & Human Services, The AFCARS Report:

Preliminary FY2003 Estimates as of Apnl 2005,

http://www.acfhhs.gov/programs/ch//stats_research/afcars/tar/report10.htm.

164 In most states, there are two different processes by which children are adopted—independent adoptions and agency adoptions.
Most adoptions involve the voluntary decision of the biological parent(s) to give up their right to custody of the child and to allow
another person or persons to become the legal parents of the child through adoption. Generally, these are very young children,
often newboms. There usually are more people wanting to adopt than there are children available, especially if the child is
under one year of age. Most birth parents who voluntarily place a child utilize what is called the private or independent adoption
process. Frequently, the parent, using a lawyer or doctor as an intermediary, selects a persont or couple to be the adoptive parents
and relinquishes custody to them. Altemnatively, the parent may relinquish the child to a private non-profit adoption agency,
authorizing that agency to place the child for adoption. The state role in both these types of placemenis generally is quite limited.
All states require that a state agency evaluate the suitability of the proposed home and the adoption must uliimately recetve
approval by a court; however, the choice of the parent or the private agency rarely is rejected. Except n the states limiting
placement with gay couples or individuals, the birth parent or the private agency decides on the relevance of the prospective
adoptive parent’s sexual orientation, ' .

In contrast to voluntary placements, some children are placed for adoption after their parents’ rights to custody have been
involuntarily terminated by a court because the parents are ruled unfit to care for the child. These usually are children

who have been removed from their parents by a juvenile court because of inadeguate parental care or maltreatment.

Most such children are initially placed in a foster home, while efforts to help the parent{s) regain custody are

implemented. Ifthese efforts are unsuccessful, federal and state laws require that the state look to have the child

adopted and the child welfare agency will chose the prospective adoptive parents. Often the agency chooses the
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adopted by gay individuals or ct’:nuple:s.ld5 Obviously, a bar on adoption by gay individuals or
couples will mean that even fewer of these children will be adopted. They will either remain in a

foster family home or be placed in a group residential setting.

The vast majority of children without parents unquestionably would be better off being adopted.
Child development specialists all agree that adoption is the best means of promoting the well-
being of most children who do not have pafents willing or able to care for them.'® Adoption
provides children with the most committed carétakers, the greatest stability, the most emotional
security, and the most legal protection. A preference for adoption is recognized in federal law
and is the public policy of every state, including the states with bans.'®” All of the leading
professional child health and welfare organizations oppose the exclusion of gay men and

lesbians as potential adoptive pf;u'ents.168 Some opponents of adoption by gay parents assert that

child’s foster family. In other cases, relatives are sought out. Finally, an adoptive family may be selected from a
pool of applicants evaluated by the agency. If there are no families already available, the agency will seek out
potential adoptive homes through a variety of means. With respect to children who have been abused or neglecied,
there are fewer homes available than there are children needing adoptive placement. Many of these children are
older and may have a variety of “special needs.” Most such children are adopted by their foster parents, if they are
adopted at all. Large numbers are never adopted. See note 164 supra.

165 These may be only children available to them. See note 163 supra.

1% Gee, John Triseliotis and Malcolm Hill, Contrasting Adoption, Foster Care, and Residential Rearing , in THE
PSYCHOLOGY OF ADOPTION 107(David M. Brodzinsky and Marshall D. Schechter eds. 1990).

187 See The Adoption Assistance and Child Welfare Act of 1980, P.L. 96-272; The Adoption and Safe Famulies Act
of 1997, P.L. 105-89. In Florida, adoption is “the primary permanency option” Fla Stat. ch. 39.001(1)(h);39.621
(2)- ‘

168 Soe AMERICAN ACADEMY OF PEDIATRICS, ADOPTION AND CO-PARENTING OF CHILDREN BY SAME-SEX COUPLES:
POSITION STATEMENT (2002), available at http:/fwww aclu.org/getequal/ffm/section1/1c7apa.pdf ; AMERICAN
PSYCHOLOGICAL ASSOCIATION, RESOLUTION ON SEXUAL ORIENTATION, PARENTS, AND CHILDREN (2004), available
at http://www.apa.org/pi/lgbc/policy/parentschildren.pdf, AMERICAN ACADEMY OF CHILD AND ADOLESCENT
PSYCHIATRY, POLICY STATEMENT: GAY, LESBIAN, AND BISEXUAL PARENTS (1999), available at
http://www.aacap.org/publications/policy/ps46 htm; AMERICAN PSYCHOANALYTIC ASSOCIATION, POSITION
STATEMENT ON GAY AND LESBIAN PARENTING (2002), available at http:/fwww.apsa.org/ctf/cgli/parenting htm;
NORTH AMERICAN COUNCIL ON ADOPTABLE CHILDREN, NACAC POSITION STATEMENTS: GAY AND LESBIAN
ADOPTIONS AND FOSTER CARE (2002), available at hitp://www.aclu.org/getequal/ffim/section1/1cl 1nacac.pdf;
AMERICAN ACADEMY OF FAMILY PHYSICIANS, CHILDREN'S HEALTH (2003}, available at ™
http:/fwww.aafp.org/x16320.xml. In 2002, approximately 60 of AAP’s more than 60,000 members formed the
American College of Pediatricians (ACP) in 2002 to oppose adoption by gay adults. Bill Fancher & Jody Brown,
Am. Family Ass’n, Pro-Life Pediatric Group Stands Contrary to Established AAFP, AGAPE PRESS, July 29, 2003,
http://headlines.agapepress.org/archive/7/afa/292003¢.asp. American College of Pediatricians, Homosexual
Parenting: Is It Time for Change? {2004},
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“the interest of the child served by adoption laws is an ‘interest’ in having an ideal family,”[@9

This is clearly wrong. The interest is in having a family, one that 1s better than the alternatives of
foster care or institution. There is not a shred of evidence, or a single reason to believe, that most_-
children would be better-off left in foster family or group homes than adopted by a gay couple or
individual, which is essentially the judgment reflected in a total -l:)ar.]70

The irrationality of a total ban is reflected in other policies in the four states with bans. The
Florida statute was passed in 1977 following an anti-gay crusade led by singer Anita Bryant,
who argued that homosexuality was immoral.'”! This policy has been challenged in court a
number of times; it was recently upheld by the 11" Circuit Court of Appeals in the case of .Lofton
v. State of Florida.'™ OQver the years, as Florida has defended its law in court challenges, it no
longer focuses on morality. Its current justification is that the state should place children for
adoption only in optimal families, which the AG claimed is a two parent heterosexual
household.'” As discussed previously, the optimality claim is indefensible—there ié 1o
justification for denying children a perfectly good permanent family, because the family is not
optimal. Moreover, Florida allows adoption by single individuals and cohabiting couples.
While any of these individuals or couples may be totally suitable, they would not be considered

optimal under the standard proposed by the AG. In addition, other Florida laws and practices

http://www.acpeds.org/?CONTEX T=ari&cat=10005&art=50& BISKIT=2684987796 (last visited Oct. 20, 2005).

189 See Duncan, supra note 30, at 37.

Y1 While there are circumsténces where long-term foster care or legal guardianship is preferable for a given child,
this choice should be made because it is best for the child, not out of the necessity caused by limiting the applicant
pool. The irrationality and inconsistencies of the arguments against adoption are reflected the writings of William
Duncan. Duncan states that the purpose of adoption law is *“fashion adoption in imitation of procreation,” id at 31;
no state makes this the goal of adoption. Duncan rejects the idea that a child’s best interests are met if he or she is
ensured the “best™ emotional, physical, and economic context. Like others, he makes no effort to address the
question whether children are better-off left in foster care or a residential institution if an “ideal” family is not
available. Yet, Duncan accepts that adoption by single individuals is all right, even though such settings are not
ideal. He asserts that such placements are acceptable because single individuals may get married; there is no
evidence showing any likelihood that this happens often.

! See Adoption Ruling a Slap at Gays, MIAMI HERALD, Sept. 2, 2001, at [Page].

121 ofton v. Sec’y Dep’t Child. & Family Servs., 358 F.3d 804 (11th Cir. 2004), rehearing en banc denied, 337
F.3d 1275 (11th Cir. 2004), cert. denied, 543 1U.S. 1081.(2005).

1™ Brief of Appellees at 16, 30, Lofion, 358 F.3d 804, 2002 WL 32868748; Appellants® Reply Brief at 4, 9, Lofion,
358 F.3d 804, 2003 WL 24131214.
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recognize that gay individuals and families provide perfectly suitable homes. Florida allows gay
iﬁdividuals to become foster parents and legal guardians of foster children. Many of these gay
foster parents raise children frbm birth until they become adults.'” Obviously, the Florida
legislature and state placement agencies believe that these homes are suitable and preferable to’
institutions. Ironically, the plaintiffs in the Lofton case were a gay couple who had been sclected
as foster parents of the year in Florida.'” If a child is to be raised by a gay family, it is irrational

not to atlow the child to be adopted, which provides children with more legal protections and

greater stability.

The Florida Attorney General’s Office also proposed that the legislation could reflect the goal of
keeping open the possibility of adoption by a heterosexual couple at some point in the child’s
life, a position that the Lofton court majority found sufficient to uphold the law.'™ Regardless of
whether this claim is sufficient to pass muster under a rational basis review of the statute’s
constitutionality,'”” it is indefensible policy from a child welfare perspective. Delay in placing a
child for adoption decreases the ultimate likelihood of adoption. This was recognized by
Congress when it passed the federal Multi-Ethnic Placement Act (MEPA) in 1994,'"
addressed adoption policies akin to those barring adoption by gays. In the case of MEPA, the

an act that

issue was trans-racial adoption. It was the practice, if not the policy, in many states, to try to
place children, especially African-American children, with families of the same race or ethnicity

as the child. Many people argued that this was the optimal placement in the case of minority

7 Steven Lofton is a registered pediatric nurse who raised three Florida foster children from infancy. Lofton, 358
F.3d at 807. .
1 Fighting for Their Families, S. FLA. SUN-SENTINEL (Broward Metro Edition), Aug. 12, 2001, at GI.

178 Lofton at

17 For a discussion of the legal issues, see Mark Strasser, Rebellion in the Eleventh Circuit: On Lawrence, Lofton
and the Best Interests of Children, 40 TULSA L. REV. 421, 428-41 (2005). :

1" The Multi-Ethnic Placement Act of 1994, as amended, P.L. 103-382 [42 USC 622] prohibits the delay or denial
of any adoption or placement in foster care due to the race, color, or national origin of the child or of the foster or
adoptive parents and requires States to provide for diligent recruitment of potential foster and adoptive families who
reflect the ethnic and racial diversity of children for whom homes are needed. The 1996 amendment, Section 1808
of P.L. 104-188, Removal of Barriers to Interethnic Adoption, affirms the prohibition against delaying or denying
the placement of a child for adoption or foster care on the basis of race, color or national origin of the foster or
adoptive parents or of the child involved [42 USC 1996b].
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children. Yet, because there were many more African-American children needing adoptive
homes than there were available Aﬁicqn-American families looking to adopt, large numbers of

African-American children remained in foster care for lengthy periods of time; most were never

adopted.

There was, and remains, substantial debate regarding the deéirability of racial matching.]—"9 But,
even those who favored a preference for same race placements recognized that it Waé bad for
children to delay adoption placement in the hope that a same race family would materialize. For
many children, delay means denial of adoption. Delay often is accompanied by decreases in a‘
child’s emotional health, making adoption less likely. Moreover, there is littlé reason to beHeVé
that for hard to place children adoptive families will materialize. Therefore, MEPA bars states

from delaying placements in order to find a more a so-called more “suitabie” home-in this case a .‘
same race home. .As MEPA recognizes, denying a child a good adoptive home on the possibility

that a “better” home will become available at some point cuts against every element of godd

adoption practice.

Mississippi bars gay couples, but not gay individuals, from adopting. Utah and Virginia ban

adoption by unmarried couples, regardless of sexual orientation, but not by gay of heterosexual
individuals. Why bar gay or unmarried couples but allow adoption by single individuals? It
carmot be because these legislatures thought that children do best with single parents.
Mississippi law prefers heterosexual married couples over heterosexual individuals as candidates
for adoption. A total bar prevents adoption by couples in long-term, highly stable relationships
and assumes that children are worse off with two parents who are not married than they are with
a single parent. The policy would only make sense if it was always better for children to remain
in foster care or a residential placement, or with a siﬁgle parent, than in two parent homes with
unmarried parents. This is eictraordinarily unlikely, given the advantages to children associated

with having two parents in the household. It appears that these legislatures did not want to give

' See R. Richard Banks, The Color of Desire: Fulfilling Adoptive Parents’ Racial Preferences Through
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any recognition to same-sex relationships, perhaps out of concern that such recognition might be

used as a justification for same-sex marriage in any litigation of this issue.'®

In addition to harming children needing adoptive homes, singling out sexual orientation as the
only basis for a total ban stigmatizes gay families, potentially adding to the burdens children n
these famlhes already experience. A total ban also means that birth parents loose the right to
select an adoptive home they prefer, if they wish to choose a gay couple or individual. A total

ban on adoption by gay families should be rejected. Lesbian and gay individuals should be

considered as suitable adoptive parents.

(b} Consideration of Sexual Orzentatzon When Alternative Placements Are Available

Where there is more than one famlly seeklng to adopt a child, it 15 necessary to ask whether
sexual orientation should be viewed as a factor in choosing among families and, if so, how.
There are four possible general pdlicies. Policy—makefs could direct that adoi:tion agencies
always select placement with a heterosexual couple or individual over a same-sex couple or
individual, regardless of any of the other characteristics of the two families or individuals.

Alternatively, they could choose a presumption for heterosexual couples or individuals, making

Discriminatory State Action, 107 YALEL.J. 875 (1998).

18 The fact that gay couples could adopt was viewed by courts in Vermont and Massachusetts as cvidence that the
legislature believed that such couples were competent parents and denial of the opportunity to marry violated their
right to equal treatment. For a discussion of some of the legistative reasoning in Mississippi and Utah, see Kari E.
Hong, Parens Patri(archy): Adoption, Eugenics, and Same-Sex Couples, 40 CAL. W. L. REv. 1, 40-60 (2003).

In fact, the child-focused arguments against same-sex couple marriage also are illogical. Opponents often assert
that children do better in heterosexual families and therefore marriage should be restricted to such couples.
Regardless of whether this is true, and I do not believe it is, the policy issue is not about the potential benefits of
living with both a mother and father versus two same-sex parents. The children who will be affected by same-sex
marriage already live with two same-sex adults. The issue is whether it is better for those children if these adulis, both of
whom function as parents, are able to marry, rather than be required to cohabit. The hundreds of thousands of children
who are currently living with parents in a same-sex partnership, or who are living with a single gay mother or father who
may later find a partner, will continue living with their parent(s) regardless of whether the state allows their parents to
marry. Nobody is suggesting that they be should be taken from their parent(s) and placed elsewhere; such a policy would
not only be undesirable and confrary to existing state laws, it would be unconstitutional. These children clearly would
benefit if their parents were able to marry. This would maximize stability and protect their economic interests. They
would be able to see their family as more normal. Their parent's wellbeing will be improved, which will contribute
to their capacity for child rearing. By not allowing their parents to marry, or by undoing existing marriages, the
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this the placement of choice unless there are factors that suggest placement with the same-sex
couple or individual is clearly preferable. Third, agencies could be instructed to consider sexual
orientation as just one of the factors relevant in trying to choose the “best” placement for the

specific child. Finally, agencies could be directed not to consider sexual orientation in assessing

the alternative placements.

Would a policy that hetc_erosexual families or individuals should always be selected when
available, or that there should be a presumption for heterosexuality, lead to the best outcomes for
children? While the answer may seem obvious to many people, think again about Jennifer and
Linda,' the hypothetical couple described previously.lg] A legislative rule requiring placement
with a heterosexual couple if one is available or a strong presumption for placement with
heterosexual parents can be defended only if the sexual orientatidn of the prospective parent(s) is
likely, in general, to be the most critical factor in predicting the home that will be best for the

child. As discussed previously, this premise is not supported by the evidence.!® Therefore, |
neither a baf, nor a presumption, against placement with gay adults is justified, even when a
heterosexual family is available. Instead, agencies should treat each child individually, focusing

on the needs the specific child and the suitability of specific caregivers in meeting those needs.'®*

The most difficult issue, I believe, is whether there should be a preference for heterosexual
families when reasonably comparable heterosexual and gay couples or individuals are available -

to adopt a child. The fact that they are adopted poses challenges for many children, especially

during adolescence and early adulthood, although most adopted children appear to lead

children are made to suffer. See Wald, supra note 140.

'8l Seenote _ and accompanying text supra.

182 Gee note  and accompanying text supra.

'8 This is the position taken by the Child Welfare League of America, the preeminent professional organization
dealing with children in the child welfare system. According to the League “Applicants should be assessed on the
basis of their abilities to successfully parent a child needing family membership and not on their race, ethnicity or
culture, income, age, marital status, religion, appearance, differing life style, or sexual orientation. Applicant should
be accepted on the basis of an individual assessment of their capacity to understand and meet the needs of a
particular available child....” CHILD WELFARE LEAGUE OF AMERICA, CWL.A STANDARD OF EXCELLENCE FOR
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successful lives and benefit fréfn adoption. Therefore, a legislature might.;:hoose policies that
minimize any potential obstacles to a successful adoption, including the challenges a child will
face living ih a “non-normal” family.'®*As previously discussed,'®® children with gay parents
will face challenges that they would not face if raised in a heterosexual household. Some of these
children, perhaps most, ultimately may see these challenges as having had a beneficial impact.
But this will certainly not be true for all children. While it could be argued that facing such
challenges has potential benefits, it strikes me that most adults looking back at their childhoods

would opt for minimizing painful experiences, as would most children if asked.

Nonetheless, there are major problems with creating a preference for normality, even when there
are reasonably comparable. families in all respects except sexual orientation.’®® In fact, there is a
strong case for discouraging agencies from considering sexual orientation at all. In considering
the appropriate policy, policy-makers should assess how a given policy is likely to be
implemented.  If the ultimate decision-makers are likely to use a particular factor
inappropriately, this should be taken into consideration in establishing policy. Many agencies
already focus on sexual orientation inappropriately; any policy preference for heterosexual

families would exacerbate the situation.

Adoption placements involve highly diécretionary decisions 'by workers in public and priVate
adoption agencies. Under current practices, most agencies instruct their staff to try to match the
child with the family they consider most suitable for each child. A staff member will review the
characteristics of the pool of families that have applied to the agency for a child. The worker wiil

look first at any preferences a family has with respect to the type of child it wishes to adopt. The

ADOPTION SERVICES §§ 4.7, 5.1 (vev. ed. 2000).
18 Historically, agencies emphasized matching the characteristics of the child and adoptive parents as closely as

possible to avoid the “stigma” of adoption. They sought to place children with adoptive families that resembled the -
child’s biological families as closely as possible, families in which parents and child were physically, ethnically,
racially, and intellectually alike. See BARBARA MELOSH, STRANGERS AND KIN: THE AMERICAN WAY OF ADOPTION,
at chs. 2-3 (2002).

"% Seenotes - and accompanying text supra.

1% 1t may be that having a pool of families comparable in all respect except for sexual orientation is a rare event.
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agency then will assess the adults’ capacity to meet any special needs the child might have, for
example, their ability to raise a child with a disability, a child of a different race or ethnicity than

theirs, or their willingness to have contact with the birth mother, if an open adoption seems

appropriate.

At their best, placement decisions reflect sound clinical judgments by experienced, weil-trained
adoption specialists, using their clinical experience. A sound decision should involve weighing
multiple factors, including family structure, marital status of couples, edﬁcation levels, mcome,
presence of other children in the family, evidence of childrearing skills, availability of .an
extended family support network, as well as sexual orientation. The ability of the family to meet
the needs of the specific child should be the focus. Unfortunately, the decision-making process is
far from ideal in most circumstances. There is little science to the selection process.
Caseworkers, many of whom have limited training, are likely to make these decisions based on
their own value judgments, plus any agency policies. There is little Teason to expect that these
decisions will be free of bias. Many workers are likely to bring the general biases found in
society and give too much weight to sexual orientation and not enough weight to other factors.
As noted, one recent survey found that a third of all agencies nationally have policies against

placements with gay families; in other agencies this will be the practice of many workers.’®’

The historical record with respect to agency decision-making is not enccmraging.]88 Beginning in
the early 1900°s, adoption agencies purported to use psychological knowledge to.p'lace children
in the best available adoptive families. For much of the last century, agencies assumed that the |
best families were those that were most normal. However, the factors considered normal often
were questionable with respect to their influence on children’s development. For example, |

agencies placed major emphasis on matching children with parents of the same religion and

187 See note supra. This is especially true with respect to adoption agencies affiliated with religious

organizations.
'8 The following description of adoption agency practices is drawn from MELOSH, supra note 184; there are many
other books and articles also describing these practices. See Hong, supra note 180, at 3n. 7, 4 nn.8-9.
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intelligence level. They also looked for families where the adults performed according to proper
gender roles--men in the labor force in masculine jobs, women at home. These factors were used
as rules of thumb and given far more weight than factors likely to be predictive of successful
child development. While agency practices have become more sophisticated over time, worker
competence and attitudes are still highly variable. It remains highly likely that allowing
caseworkers to consider sexual orientation on a case by case basis will lead to unwarranted
rejections of gay families or too long delays in the placement of children with gay adults while

the worker searches for a “comparable” heterosexual placement.

In addition, choosing a normality standard is problematic. What factors should be considered as
non-normal? Should agencies disfavor placement with adults who belong to religious or cultural

minorities or who are of a different race than the child? Encouraging workers to consider value

laden criteria is likely to lead to bad decisions.

Allowing consideration of sexual orientation- on a case by case basis raises another problem. A
major reason why the sexual orientation of the family matters might be considered relevant is
because of the stigma that the children will experience because their family is different. It 1s
difficult for gay parents to protect their children from stigma, alt—ﬁough they certamly can
mitigate the impact of community prejudice, just as other parents from stigmatized minorities--
* racial, ethnic, or religious--help their children deal with prejudice. Should policy-makers allow

community bias to influence poﬁcy?]89

This issuc was considered by the U.S. Supreme Court in the case of Palmore v. Sidatilm
involving a custody dispute following a divorce. At the time of the divorce, the mother, a

Caucasian, was granted brimary physical custody of the child. Several years later, the mother

18 At this point, many policymakers have the same biases. The same is true of the general public; about half of all
people oppose adoption by lesbians and gay men. See Wyatt Buchan, Poll Finds U.S. Warming to Gay Marriage, -

S.F. CHRON., Mar. 23, 2006, at A5.
19 466 U.S. 429 (1984).
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married an African-American man. The father filed for a change of custody. The trial judge in
rural Florida transferred custody to the father. The judge based his decision on the need to protect the
child from the social stigma that would presumably accomp.ahy an interracial marriage in this rural
area.'”’ The Supreme Court reversed, holding that a court cannot ratify such‘local prejudices, even if
this requires disregarding one aspect of the child's best mterests. The Supreme Court agreed that it |
“would ignore reality to suggest that racial and ethnic -prejudices do not exist or that all
manifestations of those prejudices have been eliminated.”'*? The Justices accepted that, all else
being equal, it might be better for the child to live in an environment free of these pressures and
stresses. Nonetheless, the Court held thaf “the reality of private biasés and the possible injury |
they might inflict are [not] permissible considerations for removal of an infant child from the

custody of its natural mother....The Constitution cannot control such prejudices but neither can it

tolerate them.”'”

Due to the legal differences between adoption and custody,'™ and the level of constitutional
concern with distinctions based on race versus sexual orientation,'*® the Palmore holding nﬁght
not be applied by the Supreme Court to a legislative preference for heterosexual couples in
adoption proceedings. Nonetheless, the value premises underlying the holding are relevant to any
situations where governmént policy supports community bia_ses. The chan_ce of Stigma is nof
limited to situations with a gay parent. Depending where tﬁey live, children could face stigma,

teasing, and feelings of defensiveness based on their families’ religion, race, or cultural

191 The Florida trial court stated that: “[D]espite the strides that have been made in bettering relations between the
races in this country, it is inevitable that Melanie will, if allowed to remain in her present situation and attains
school age and thus more vulnerable to peer pressures, suffer from the social stigmatization that is sure to come.” Id.
at431 :
2 Palmore, 466 U.S. at 433.

193 Id 7

194 The rights of an existing parent are accorded substantial protection while an applicant to adopt a child has no
special standing. See Lofton v. Sec’y Dep’t Child. & Family Servs., 358 F.3d 804, 809-11, 815 (11th Cir. 2004},
rehearing en bane denied, 337 F.3d 1275 (11th Cir. 2004), cert. denied, 543 U.5. 1081 (2005).

193 Unlike race, sexual orientation is not a suspect classification requiring heightened scrutiny. G Drummond v.
Fulton County Dep’t Family & Children’s Servs. 563 F.2d 1200 (5th Cir. 1977) (race may be considered as one
factor but not only factor in determining whether foster parts may adopt).
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practiceé. Itis higﬁly undesirable to allow community biases against any groﬁps influence public
policies towards those groups. This concern is furthered by the need to protect the important
interest of gay adults in having the opportunity to adopt and the undesirability of any polices that

contribute to societal beliefs that gay parents are less desirable. Thus, there is a strong case for

barring consideration of sexual orientation at all.

Despite these concerns, | would opt for a system that allows decision-makers to assess, on a casc
by case basis, the difficulties or advantages a particuiar child is likely to face in living with a gay
family as one of the factors in determining the best placement. Even if the difficulties are related
to the fact of stigma, as a general rule children should not be made to bear the costs of remedying
biases that are deemed undesirable by policy-makers. They are voiceless and easily made victims
of adults’ agendas. They have no ability to avoid the costs. This is especially true of children
needing adoptive placements; other children generally have at least their parents as advocates

and protectors of their interests.

Moreover, workers are likely to take sexual orientation into consideration, even if a 1egislature
specifies that they should not do s50.”°% Legislatures should recognize this and enact rules or
guidelines designed to limit inappropriate uses of discretion. Most ilﬁpoﬁantly, in states where
foster parents are the preferred adoptive home if their foster child becomes adoptable, gay foster
parents should be given the same preference as other foster parents. Situations like that of
Stephen Lofton in Florida should not be allowed. Foster children generally benefit when adopted
by their foster parents, thereby providing stability and continuity in their lives. In addition, non-
discrimination laws, like those found in a number of states, should be adopted.ig?

»

Another approach would be for a legislature to adopt a statutory framework indicating the factors

196 There is evidence that worker attitudes toward racial matching continue to influence placement decisions of
African-American children despite the mandates of MEPA. See U.S. Dept Health and Human Services, Protection
from Racial Discrimination in Adoption and Foster Care, Summary of Selected OCR Compliance Activities at
http://www.hhs.gov/ocr/mepalcomplianceact.html.

97
7 See note supra.
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that agencies and courts should consider. This would force legislatures to confront the
complexity of the decision, the values involved, and the potential for irrational decision-making
by agencies. It might be speciﬁed that if potential stigma or the search for normalcy is to be a
basis for rejection of an applicant, it should be applied uniformly to stigma from all sources,
including religion, not singling out sexual orientation. Agencies could be required to specify the
factors they considered in choosing the prospective adoptive home. When a gay applicant(s) is
passed over, the agency could be required to document the reasons, including the bases for '

concluding that stigma is relevant in the particular case.

There is little reason to believe, however, that legislatures will confront these issues in a
reasoned fashion. In many states, legislators concerned with public attitudes, especially those df
a highly organized constituency' opposed to lesbians and gay men as pérents, may draft
guidelines that do more harm than good. As a practical matter, it will be very hard to monitor
whether agencies in fact weigh the relevance of sexual orientation appropriately or end up giving
it too much weight. It is generally very difficult to show that an agency used inappropriate
factors in a given case. To establish worker bias, a pattern would need to be shown. This is quite
difficult, as the attempts to enforce MEPA have demonstrated.'*® Therefore, it may be best to let
the current low visibility process remain as it is. Gay adults already are permitted able to adopt,
both privately and through agencies, in most states. Public acceptance of gay parents is likely to
keep increasing; the shift has been substantial in just the past few years.mWhiIe the laws in

Florida, Mississippi, Utah and Virginia should be repealed, the current process might be

satisfactory elsewhere.

Finally, state laws should be changed or clarified to permit joint adoption by both partners and té '

authorize second parent adoptions when the child is the biological or adopted child of one of the

198 Qe note 196 supra; Cindi Andrews, Report finds rights were violated in interracial adoption case, The
Cincinnati Enquirer, Sunday, October 26, 2003.

199 See Buchan, supra note 189.
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partners, so that the child can have the benefits associated with having two legal parents. 2%

B. Foster Care Placements

1. Current Law and Practice

Each yéar, approximately 100,000 children and youth are removed from their parents’ homes '
and placed in foster homes in the U.S. because their parents are unable to adequately care for
them.?"! Child welfare agencies and courts must choose thé family in which the child will be
placed. Foster placements are not intended to be permanent. The goal is to reunify the child and
parent when possible. However, if reunification does not become possible because the biological
parents continue to be unable to provide adequate parenting, legal proceedings to terminate
parentél rights and place the child for adoption often are pursued. In many such situations, the

foster parents seek to become the adoptive family.

202

At present, only Utah precludes placement of children with a gay foster parent.”” Arkansas

enacted a ban in 1999, but the ban has been declared unconstitutional as was a similar policy in
Missouri.”® Legislation proposing bans has been rejected in several other states in recent years.
It is unknown how child welfare workers generally assess the relevance of an adult’s sexual
orientation when making placements. While there are no data available, various repotts indicate

that agencies in many states regularly place children with gay foster parents. Some of these

0 As of mid-2004, at least six states and the District of Columbia permitted same-sex couples to apply jointly for
adoption, meaning that both members of the couple could be simultancously granted parental status. In a number of
other states, courts in either the whole state or in some jurisdictions allow “second-parent” adoptions, under which
one gay or lesbian partner can petition to become the second parent of the first partner's biological or previously
adopted child. (For instance, a gay man could first adopt as a single parent, and then his partner could apply to

. become the child's other legal parent.) In many states, however, same-sex couples are not eligible for either joint or
second-parent adoption, which means that any children they might be raising are legally related to only one
custodial parent. See Cooper & Cates, supra note 159, at 8, 9; Theresa Glennon, Binding the Family Ties: A Child
Advocacy Perspective on Second-Parent Adoptions, 7 TEMP. POL. & C1v. RTs. L. REV. 255 (1998).

201 About ten percent are placed in group homes or other residential facilities, not foster family homes.

202 {J7AH CODE ANN. § 78-30-1 (2005). ,
23 Howard v. Dep’t of Human Servs. & Child Welfare Agency Review Bd., ___ S.W.3d __, 2006 WL 1779467 -
(Ark. 2006), affirming Howard v. Child Welfare Agency Review Bd., No. 1999-CV-9881, 2004 WL 3154530
(Cir. Ct. Atk. Dec. 29, 2004); www.aclu.org/lgbt/parenting/12199res20050503 . htm} .
www.semissourian.com/story/1155954 htm]
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placements involve gay youth. Others are undoubtedly hard to place children.

2. Proposed Approach

While, in general, the considerations that apply to adoption policy are the same with respect to
foster placements, children needing foster hoﬁes differ from those needing adoptive homes.
First, their age range is greater and quite different. Only four percent are infants; over forty
percent are teens.”™ Older children have different needs; and more to say about where they will
be placed. Many foster children have serious emotional problems aﬁd are significantly behind in
school--the consequences of the poor parental care that lead fo the placement and/or to poor
placement practlces Many of the infants have been exposed to drugs in utero or live with a
mother who has substantial problems related to drug or alcohol use. All of these chlldren require

high quality care from their foster parents, care that is too often hard to find.

Virtually every child welfare agency in the country faces a shortage of qualified foster paren.ts.
As a result, children often must live in one or more temporary foster homes or residential
institutions until a more permanent foster home can be found; multiple placements are often )
traumatic for children needing stability of care. Thus, the situation with respect to foster care is
much like that facing the hard to place children needing adoptive homes, most of \S}ﬁo are
already in foster homes. Any diminution of the applicant pool lessens the chances that all
children will find good homes. As the Arkansas court concluded, banning foster placement with
gay adults is irrational--it means that some children will be left in abusive parental homes or
placed in institutions because of the lack of foster homes. Legislative bans seemed motlvated by
a desire to avoid putting gay adults in a situation where they would be the preferred adoptive
parents if a foster child becomes free for adoption, as well as some publ.ic officials desire to

express disapproval of homosexuality.””® Such policies are not pro-child.

24 The AFCARS Report: Preliminary FY 2003 Estimates as of April 2005 (10) (U.S. Department of Health and
Hurman Services, 2005a).
205 See Hong, supra note 180, at 41,
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The case for allowing agencies to consider an adult’s sexual orientation as one of a number of
factors is stronger with respect to foster placement than it is in the typical case of adoption,

however. As noted, children tend to enter foster care at older ages; many are teens. They face
very difficult adjustments. Asking these youth to adjust to a home where the caretakers are ofa
different sexual orientation may be unwise in some situations. The youth may bring biases that

will undermine the chances of a successful piacement. Getting foster youth to develop the |
emotional commitment and sense of trust needed for successful placements is challenging under
the best of circumstances. It is likely to be imposéible if the youth is resistant. Adjusting to a
home headed by a gay adult may be more of a challenge than some foster youth can handle, even ‘
if they are ﬁot hostile. These youth must adjust to new schools, peers, and family dynamics.
Facilitating continuity of experiences can ease these adjustments. In contrast, some youth may
prefer placement with gay adults; for example, for gay youth placement in a gay household may
provide a level of support greatly missing in their biological family. Also, gay adults may be

more tolerant of foster children whose attitudes or behaviors pose problems for other foster

parents.

Thus, agencies should explore the attributes of alternative placements with older foster youth, at
least those over 10. By this z;ge, many children have well-thought through views about
placements, especially if they have been in foster placement before. Foster youth should be
consulted for all blacements, not just those where the potential foster parents are gay, and
allowed to visit the prospective home. With training, social workers can have sensitive'
conversations with thé youth. If the potential foster parent’s sexual orientation is a concern for
the youth, the nature of the.conc'em should be explored. Ultimately, youth should not be placed
in homes in which they do not want to live. These considerations are less significant with
younger children. The little available evidence indicates that many abused or neglected children

begir to thrive after placement with.a gay parent. Therefore, the sexual orientation of prospective

foster parents should be irrelevant when placing younger children.
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IV. CUSTODY DISPUTES

In several respects, child custody disputes raise the most difficult issues regarding the appropriate
consideration of sexual orientation by decision-makers. There are countervailing considerations. On
the one hand, there is no basis for believing that a parent’s sexual orientation is a critical, or even
relevant, factor in assessing the needs of the child in most situations. In fact, there is good reason to
believe that if courts are allowed to consider sexual orientation many judges will place inappropriate
weight on sexual orientation and deprive a child of the opportunity to live with the parent with
whom the child has the closest and best relatmnshlp In addition, allowing courts to consider sexual
orientation may ger;erate more custody disputes and parental conflict, thereby hamnng many more
children than would conceivably be benefited by considering sexual orientation. However, a parent’s
sexual orientation may have great relevance to some children’s well-being. Devising policies that
prevent the inappropriate focus on sexual orientation in the great majority of cases, while meeting

the child’s needs in the very small number of cases where consideration may be appropriate, is

challenging.

A. Current Rules Related to Custody Determmations In General

Parents may contest three i issues related to custody of their children. First, at the time of the break—
up, they may disagree as to how physical custody of the child(ren) shall be divided between them; if
so, a court will needl to decide where the child should live.2% Second, if one parent is awarded
primary physical custody of the child, there may be a dispute the amount of time the child should
spend with the other parent and under what conditions; this is called visitation or access. Finally, at
some point after the break-up, there may be a dispute about whether physical custody of a child who
has been living with one of the parents should be transferred to the other parent; a court maf,f be
asked to modify the custodial arrangement. In addition to disputes between parents, non-parents,

such as grandparents, sometimes challenge the parent’s right to custody; these are commonly called

third-party disputes.

206 Courts also determine legal custody—how decision-making authority regarding the child should be allocated
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With respect to initial custody determinations, all states instruct courts to select the custodial
a:rrangemen“t that furthers the child's “best interests.” In some statés, this is the only. standard. These
statutes provide litile guidance with respect to what best interest means 2 Over the past twenty
years, mahy states have modified the “pure” best interest test by adopting a statutory presumption .'
favoﬁng joint physical custody; under this test it is presumed that the child should spend substantial
periods of time living with each parent.2"® This presumption reflects the judgment that a substantial
relétionship with both parent’s generally is best for children, absent substantial parental conflict. In
these states, a parent wanting some other form of custody must prove that joint custody is not in the
child’s best interest.”” The importance of continuity of relationships also is reflected in the rules
regarding visitation and modification. All states provide that it is generally in a child’s interest tb
have regular contact with a non-custodial parent. A custodial parent who wishes to significantly

restrict visitation by the other parent typically must demonstrate that the child would be harmed by

the proposed visitation.?'®

In order to preserve continuity of care and to discourage continued litigation over children, most
state statutes provide that modification shall occur only if there is a significant change of
circumstances adversely affecting the child’s well being. It is presumed that children are best off

staying with their current caretaker; the parent moving for modification generally bears a heavy

between the parents. .
27 Some statutes specify factors for a court to consider but they do not specify the weight courts should give to specific
factors. See Levy, supranote 17, § 3.1. '

200 §4.3. :
 Very recently, the American Law Institute proposed a presumption that physical custody be allocated in a manner that
roughly approxitnates the proportion of time each parent spent caring for the child when the marriage was intact. The :
draft identifies six values that advance children's interests: (1) parental planning and agreement about the child's
custodial arrangements; (2) continuity of existing parent-child attachments; (3) meaningful contact between the

child and each parent; (4) caretaking relationships by adults who Jove the child, know how to provide for the child's
needs, and place a high priority on doing so; (5) security from exposure to physical and emotional harm; and (6)
expeditious, predictable decision-making and the avoidance of prolonged uncertainty respecting arrangements for

the child's care and control. A secondary objective is faimess between parents. See ALL supra note 4, § 2.08.

201 evy, supra note 17, § 12.5. Some states have abandoned the term visitation, replacing it with the concept of
allocation of time, to reflect the judgment that both parents remain as custodians and caregivers. This approach is also
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burden of proo‘f.21 "When a non-parent challenges a parent for custody, all states place a heavy
burden on the challenger. Generally, a person seeking to replace the parent must show that the parent
is “unfit” or that parental custody would be harmful to the child; this is true even m situations when

the non-parent has cared for the child*" It is not enough to claim that the living with the non-parent

would be in the child’s best interests.

B. Current Approaches to the Relevance of Sexual Orientation in Custody Decisions

At present, no state has legislation specifically addressing the relevance of a -parent’s sexual
orienfation in custody disputes, although some states’ statutes direct courts not to consider parental
conduct that does not affect the well-being of the child.?"® The courts in many states have established
policies through case law, however. A few state courts have adopted rules that specificalty disfavor
gay parents both with respect to custody and visitation.”'* The Virginia Supreme Court has stated
that it is always harmful for a child to live with a gay parent, based on its belief that homosexual
conduct is immoral, as well as illegal in that state.?"® Other courts have created a presumption that
placement with a gay i)arent is harmful to the child; the gay parent bears the burden of overcoming

this presurnption.”’® Overcoming such a presumption is extremely difficult, especially when courts

taken by the ALL See ALL supra note 4, § 2.08(1)(a) & cmt. a.
M pd §2.08.

212
Id.
3 See, e.g., COLO. REV. STAT. ANN. § 14-10-124(2) (West 1999); ALL supra note 4, § 2.12(1)(d} & cmt. e.

214 Bor an extensive discussion of the statutes and case law, see Note, Assessing the Best Interests of the Child: Missouri
Declares that a Homosexual Parent Is Not Ipso Facto Unfit for Custody, 64 MO.L.REv. 949 (1999) {hereinafter Note,
Assessing the Best Interests], ‘ .

25 poe v. Roe, 324 §.E.2d 691 (Va. 1985); see also Weigand v. Houghton, 730 So. 2d 581 (Miss. 1999); Pulliam v.
Smith, 501 S.E.2d 898 (N.C. 1998). These courts based their decisions on the fact that hornosexual behavior was
criminal in their state. All of these decisions preceded the 2003 11.S. Supreme Court decision in Lawrence v. Texas,
declaring such laws unconstitutional. It is not clear how these courts would treat open same-sex relationships today.

26 cop JP. v. P.W., 772 S.W.2d 786, 792 (Mo. Ct. App. 1989) (stating that Missouri courts presume detrimental
impact 10 a child from a parent's homosexual conduct); Thigpen v. Carpenter, 730 S.W.2d 510, 513 (Ark. Ct. App-
1987) (holding that it is not necessary in Arkansas to prove that illicit sexual conduct by custodial parent is harmful
to the children because it is presumed child might be exposed to ridicule and teasing by other chiidren); Constant A.
v. Paul C.A., 496 A2d 1, 10 (Pa. Super. Ct. 1985) (finding that “there are sufficient social, moral and legal
distinctions between the traditional heterosexual family relationship and illicit homosexual relationship to raise the
presumption of regularity in favor of the licit, when established, shifting to the illicit, the burden of disproving
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rest the decision on value judgments. Even in states where there is no presumption, several recent
court decisions make clear that homosexuality remains a negative consideration.?!” Gay parents may
be granted more restricted visitation than other parents and trial courts have modified custody based
solely on the fact that the custodial parent entered into a same-sex relationship, without any showing

of significant detriment to the child from the relationship.?'®

The majority of state courts have moved away from presumptions or assumptions that a parent’s
homosexuality is likely to negatively impact the child. Most courts now apply what is commonly
called the nexus test: a parent’s sexual orientation will be deemed relevant only if there is evidence
that the parent’s sexual orientation is having, or is 'Iikely to have, a negative impact on the child 2"’
However, even under'the nexus test court opinions in several states continue to treat open same-sex
relationships as suspect and to assume that a parent’s active involvement in a same-sex relationship
will adversely affect the child, without requiring a showing of actual harm.**® For example, courts
have ruled that the likelihood of harm can be inferred ifa gay parent openly engages in affectionate
conduct with a partner, including hand—hoiding or kissing,”*'or from the fact that the gay parent

shared a bed with his partner.”” Courts also have imposed restrictions on visitation, such as

detriment to the children™); see also In re J.B.F. v. JM.F., 730 So. 2d 1190, 1196 (Ala. 1998) (reinstating trial
court's order changing custody to father based, in part, on presumed harm resulting from mother's decision to
change her relationship with her lover from a discreet affair in the guise of roommates to an openly homosexual
home environment and had presented it to the daughter as the social and moral equivalent of a heterosexual
marriage. With evidence that the child believed “girls can marry girls,” the court held that the trial court did not
abuse its discretion by transferring the girl to her father's custody). ‘

217 See, e.g., Scott v. Scott, 665 So. 2d 760, 766 (La. Ct. App. 1995) (court stated that when a homosexual parent
openly resides with his or her partmer, primary custody with the homosexual parent would rarely be in the best
interests of the child); Pulliam, 501 S.E.2d at 905 {upholding the trial court's conclusion that homosexual father was
exposing the children to unfit and improper influences that would likely create emotional difficulties despite the fact

that evidence only showed that the father was gay).

28 See, e.g., Inre JBF.v. JMF., 730 So. 2d at 1196.

2? See cases discussed in Julie Shapiro, Custody and Conduct: How the Law Fails Lesbian and Gay Parents and
Their Children, 71 IND. L.J. 623, 635 n.67 (1996); Note, Assessing the Best Interests, supra note 214. '

2% See discussion and cases in Shapiro, supra note 219, at 641-46.

21 ycker v. Tucker, 910 P.2d 1209, 1218 (Utah 1996); M.J.P. v. J.G.P., 640 P.2d 966, 967 (Okla. 1982); Pulliam
v. Smith, 501 S.E.2d 898, 901-02, 904 (N.C. 1998).

22 This is sometimes justified because the partners were not married, ignoring the fact that same-sex couples cannot
marry.
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forbidding the gay parent’s partner from being present during visitation and forbidding gay parents
from discussing issues related to homosexuality with their children.?* Courts have changed custody
from a mother to a father because her child attended the mother’s commitment ceremony.224 These
opinions are based on perceived negative societal attitudes towards same-sex relationships, concerns

that the children will be harmed because the parent will be stigmatized, or concerns that the child

will be attracted to homosexuali’ty.225

Indeed, some judges treat sexual orientation as more important than any other aspect of the child’s
home environment. For example, in 1997 Missouri decision, an appellate court transferred custody

from a mother to a father because the mother was in an open same-sex relationship. In dissent, one

judge noted:

The mother was not perfect, but (she) provides the cliild with his own room in a well kept
house, enrolls him in a pre-school, has a steady nursing job, cares about the child, and, .
despite sleeping with and occasionally hugging a woman, has stated under oath she
would discourage her son from emulating her sexual preference. The father has limited
education, an income of $6500 and lives in basically a one room cabin containing a toilet
surrounded by a curtain; the child sleeps in a fold-up cot by a woodstove and plays in an
area littered with Busch beer cans, collected by the father's “slow” sister, who was
ordered by the trial court not to care for the boy while alone. The 75 year old paternal
grandmother helps care for the little boy. To say it is in the best interests of this little boy
to put him in the sole custody of the father, who was pictured leering at a girly magazme
solely on the basis of the mother's sexual preference, would be and is a mistake.?

It has long been recognized that making custody decisions under a general best interest standard is

problematic.”?” The best interest standard provides judges with substantial leeway to base decisions

2 ¢ EG.v. RA.G., 735 S.W.2d 164,167 (Mo. Ct. App. 1987); Inte 1.8. & C., 324 A.2d 90 (N.J. Super. Ct. Ch.
Div. 1974); DiStefano v. DiStefano, 401 N.Y.S.2d 636 (App. Div. 1978); In re Jane B., 380 N.Y.5.2d 848 (App.
Div. 1976); Woodruff v. Woodruff, 260 S.E.2d 775, 777 (N.C. Ct. App. 1979); Roberts v. Roberts, 489 N.E.2d

1067 (Ohio Ct. App. 1985).
24 Yertzler v. Hertzler, 908 P.2d 946, 951 (Wyo. 1995)

%25 Bt see Hassenstab v. Hassenstab, 570 N.W.2d. 368 (Neb. Ct. App. 1997); Fox v. Fox, 904 P.2d 66, 69 (Okla.
1995); Stroman v. Williams, 353 S.E.2d 704, 706 (5.C. Ct. App. 1987).

26 G A v. D.A., 745 S.W.2d 726, 729-30 (Mo. Ct. App. 1987).

7 Mnookin, supra note 18, at 229.
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on their own values about what is good for a child; these can be highly biased or
idiosyncratic.***When trial judges apply personal values, appellate remedies are limited. Many trial
court decisions are not appealed, since appeals are costly both economically and emotionally, time-
consuming, and generally fuﬁle, since appellate courts give great deference to trial court -
judgments.229 In addition, the positions taken by trial court judges may influence the assessments of
evaluators who provide recommendations to trial courts. Thus, court-established policies that place

inappropriate emphasis on a parent’s sexual orjentation can have a significant negative impact on

many children.

C. Proposed Approach
1. Factors Relevant To Designing Custody Rules

Designing a child-oriented set of rules regarding custody requires consideration of several factors
that differ from those relevant to ART or adoption. First, unlike adoption or ART, custody disputes
almost always arise in a context in which the chil_d' has an existing relationship with both parents.23 ¢
The nature of the relationship with each parent is likely to be the most predictive factor in assessing
the arrangements that will best promote the child’s future well-being. ! It is critical to keep this
relationship at the center of all determinations. In addition, as most legislatures have concluded, it

generally is best for children to continue as full a relationship with both parents as is feasible, unless

™8 See Levy, supra note 17, § 3:8. For an very interesting discussion of trial court practices, see Kimberly Richman,
Judging Knowledge: The Courts and Arbiter and Purveyor of Social Science Knowledge and Expertise in Gay and
Lesbian Parents’ Custody and Adoption Cases, 35 STUD. L. POL. & SOC’Y 3 (2005). Richman gives many examples
of judges relying on their own views about homosexuality and its likely impact on children and ignoring any and all
evidence that contradicted their views. Some judges also invited organizations that oppose homosexuality based on
their religious beliefs, such as the Family Research Council, to submit materials to the court. See also Pleasant v.
Pleasant, 628 N.E.2d 633, 639 (I1l. App. Ct. 1993) (trial judge characterized mother as a “defiant and hostile
admitted lesbian™ in ordering only supervised visitation.)

2% In a 1989 survey, almost a third of the surveyed judges indicated that & parent’s homosexuality alone warranted a
finding of unfimess. Donald H. Stone, The Moral Dilemma: Child Custody When One Parent is Homosexual or
Lesbian—An Empirical Survey, 23 SUFFOLK U.L.REv. 711, 736 (1989).

20 This also is true in adoption cases when a foster parent secks to adopt a child. See note ____and accompanying

text supra.

B The importance of continuity was first pointed out by GOLDSTEIN, ET. AL., supra note 57, at 31-52 and has been
well-recognized since. See Levy, supra note 17, § 5.2. In addition, a chitd may be more strongly attached to one of
the parent’s due to the nature of the caretaking arrangements or the behavior of the parents. '
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the parents are engaged in on-going conflict that place the children in painful loyalty binds or expose
them to continuing conflict.?** Third, because of the desirability of continuity and the need to
minimize conflict, modification of physical custody arrangements should be discouraged.”” These

premises are accepted by virtually all researchers and clinicians ***

These factors caution strongly against allowing consideration of sexual orientation in custody
disputes. In a system where judges have substantial discretion, it 1s especiél]y critical to adopt rules
designed to minimize the possibility that trial judges will act on the basis of their personal biases. To
do otherwise invites bad results for children. When judges focus on the morality or -presumed
harmfulness of homosexuality, they are likely to ignore the factors that are of real importance to the
child’s well-being. A judge’s view regarding ﬂle morality of homosexuality is totally inappropriate
as a basis for decision, as inappropriate as; for example, a judge’s views about a parent’s religion or
political beliefs.** Unfortunately, few family court judges come to- the bench with any training in
child development; many ,.evaluation specialists used by .court‘s or the parents also have minimal
qualifications. Individual biasés or misconceptions about the likely impact of a parent’s sexual

orientation may play a large role in their decision-making.

Custody tules also should be designed to minimize the incentive for parents to enter nto custody
disputes. They certainly should not include elements that encourage conflict. Deep conflict may be
especially prevalent in custody disputes involving a gay parent, since non-gay parents may react

very negatively when their previous partners inform them about their sexual orientation. Just the fact

22 Soe ALL supra note 4, § 2.02 & accompanying notes.

3 See ALL, supra note 4, § 2.15; Levy, supra note 17, § 20.1. Motions for modification may be more common
when parent’s sexual orientation at issue than in other custody cases. The gay parent’s sexuality may not have been
revealed initially or the parent’s entering into a same-sex relationship may trigger the motion, especially if moving
parent has remarried.

24 ALL supra note 4, § 2.15 & cmts. a-c; Levy, supra note 17, §§ 5:1-5:3. Both the ALI Standards and the Levy’
Deskbook were the products of interdisciplinary workgroups that consisted of many of the leading family court
judges, child development specialists, and family law professors in the country.

2% This is clearly the case in the increasing nunber of states that recognize same-sex relationships, but also should be
rejected in states where legislative and public views remain less accepting of homosexuality. See Levy, supra note 17, §
3.&. ' ‘
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that parents are Eontesﬁng custody can be extremely fraumatic for children, who often get caught in
the middle of parental battles.® Many children experience loyalty conflicts and a sense of guilt
about “siding” with one or the other parent. Parents regularly seck to influence the child’s attitude
towards the other parent and may compete for the child’s attention or affection. Custody disputes
generally are drawn out, placing the children under great strain for a substantial period of time. In
addition, resolution of these disputes often requires. assessments by evaluators, who are asked by .'
courts Ato provide information on how the child might be affected by living with cach parent. If |
sexual orientation is é factor; the evaluators will be asked to determine whether the parent’s
sexuality is having an adverse impact on the child. These assessments frequently include interviews
with the children, again a potenﬁally traumatic event for the child?’ A meaningful assessment
process often requires a number of interviews with the- children. The children may be pressured by
parents about what to say in these sessions. Even the most well meaning and sensitively put
questions by evaluators can be threatening to children, who are being asked to judge their parents.
Ideally, divoréing };arents would agree on custody arrangements, including the sharing of custodial ’

time, since avoiding conflicts generally is most beneficial to the children.

The rules established by legislatures and courts with respect to factors that may be considered by the
court will influence parents behavior prior to the divorce, during the divorce, and after an
arrangement has been established.® If courts are allowed 1o consider sexual orientation, and
especially if a parent’s sexual orientation is given substantial weight, heterosexual pé.rents will be
more likely to challenge custody in situations where they might otherwise work out an agreement.
For example, if heterosexual parents believe that sexual orientation will trump other aspects of care-

giving, challenges will occur even in situations where the gay parent was the primary caretaker of

26 For general descriptions of the custody process, see Levy, supra note 17, §§ 1:1-1:5; ALIL supra note 4, §
2.02(h). For discussions of problems associated with high conflict divorces see JANET JOHNSON & LINDA
CAMPBELL, IMPASSES OF DIVORCE, at chs. 6-7 (1988); MARLA BETH ISSACS ET AL., THE DIFFICULT DIVORCE (1986).

BT evy, supra note 17, § 25.1; JOHNSON & CAMPBELL, supra note 237, at ch. 8.

2% ps first pointed out by Mnookin and Kornhauser, the underlying rutes greatly influence parental bargaining
behavior. Robert H. Mnookin & Lewis Kornhauser, Bargaining in the Shadow of the Law: The Case of Divorce, 88 '

YALEL.J. 950 (1979).
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the child or has an especially close relationship with the child. Similarly, heterosexual parents may
try to testrict visitation or t6 move for modifications of custody in situations where they would not
prevail absent claims based on sexual oﬁentaﬁon. Of special concern, such rules may encourage
non-gay parents to try to infiuence the child’s view of the gay parent, creating loyalty conflicts for
the child and risking great psychological harm®® Polices allowing consideration of sexual

orientation also may discourage highly-qualified gay parents from asking for custody initially.

Thus, the case :for not allowing any consideration of s;axual orientation is very strong. There is a
countervailing consideration, howeveg. A parent’s sexual orientation may play a éigniﬁcant role in
the life of a child caught in a contested divorce, in ways that do not affect adopted children or those
born throughl ART. Because the child starts with a relationship with each parent, anything that-
significantly alters that relationship can have a large effect on the child. In virtually all situations, the
divorce itself is painful for the child and requires significant adjustménts. When the divoree is
accompanied by, perbaps associated with, a parent’s becoming openly gay children react in a variety
of ways. For many, esp_ecially younger children, the parent’s sexual orientation. is irrelevant. But
other éhildren may reject the parent, feel betrayed, or be frightened by the change.**® Thus, there

may be a clear and strong current relationship between the parent’s sexual orientation and the child’s

2% The problem of parent’s trying to influence children is common to all divorces, not just those involving gay
parents. See Levy, supra note 17, §§ 6:5-6:6.

9 See Rebecca Van Voorhis & Linda McClain, Accepting a Lesbian Mother, FAMILIES SOCY: J. CONTEMP. HUM.
SERVS., Nov.-Dec. 1997, at 642. Van Vorhis and McClain present a model of children's reactions to their parent's .
shift from a heterosexual orientation to a homosexual orientation. A number of studies report on children’s
experiences upon learning that a parent is gay. See, e.g., Ghazala Afzal Javaid, The Children of Homosexual and
Heterosexual Single Mothers, supra note 78; MARTHA KIRKPATRICK, CLINICAL IMPLICATIONS OF LESBIAN MOTHER
STUDIES 208 (1987); Ann O'Connell, Voices From The Heart: The Developmental Impact of a Mother’s Lesbianism
on Her Adelescent Children, 63 SMITH . STUD. SOC. WORK 281, 283 (1993); LAURA BENKOV, REINVENTING THE
FaMmiLy: THE EMERGING STORY OF LESBIAN AND GAY PARENTS 198-99 (1994). Some cases report such impacts.
See, e.g., Knotts v. Knotts, 693 N.E.2d 962, 966 (Ind. Ct. App. 1998) {(finding no abuse of discretion in awarding
custody to father when evidence showed oldest child was “diagnosed with major depression and taking prozac,
when symptoms were caused at least in part by her mother's relationship with another woman™); Johnson v.
Schlotman, 502 N.W.2d 831, 833-34 (N.D. 1993) {finding no clear error in trial court's decision not to change
primary physical custody from father to lesbian mother when the children disliked mother's pariner and began
having sleeping problems and experienced depression after learning of their mother's homosexuality
notwithstanding the mother's allegations that children’s problems stemmed from father's bigowry with regard to
homosexual) As discussed below, attributing children’s behavioral problems to the parent’s sexual orientation is
difficult and may involve speculation by evaluators based on their own views regarding homosexuality.”
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best interests with respect to'placemént in some situations, not because the parent’s sexual

orientation influences their parenting but because of the child’s reaction to the orientation.

2. No Presumptions

How should these conipeﬁng considerations be weighted and reflected in legislative or judicial
policies?

To begin with, there clearly is no empirical basis for a presumption against placing children with a
gay parent or for limiting visitation by a gay parent*! To justify such a presumption regarding
sexual orientation, it would be necessary to conclude that following divorce children growing-up in
households headed by their gay parents generally will be less well-off than those growing-up in
households headed by their non-gay parents. As discussed fully prcwously,242 this conclusion is not
justified. In the absence of any evidence that children on average do better when placed with a
heterosexual parent, a presumption is not rational. Even more significantly, such a presumption is
likely to lead to worse outcomes for children. Most legislatures, following the advice of child
welfare specialists, have identified a number of factors that should be considered by courts because
they are important to children’s well-being. These includ%: the nature of the current ﬁarent-chﬂd
relationship, parental violence towards the children or spouse, and the likelihood that the parent will
facilitate contact with the non-custodial parent.z"'3 It would make sense to adopt a presumption
against placement with a gay parent only if there were good reason to believe that a parent’s sexual_.
orientation is likely to have enough negative influence on a child’s development that it should
outweigh these other considerations. This certainly is not the case.”* Moreover, a presumption is '

likely to encourage heterosexual parents to contest custody, fry to restrict visitation, or move for

2 of Wardle, Homosexual Parenting, supra note 5, at 893 (contending that there should be a “rebuttable presumption
that ongoing homosexual relations by an adult seeking or exercising parental rights is not in the best interest of a child™).
%2 Seenote __ and accompanying text supra. Even Wardle concedes that children raised by gay parents generally feel
loved, wanted, -d, and are well cared for. Wardle, Homosexual Parenting, supra note 5, at 856-57.

2 See Levy, supra note 17, §§ 3:1-3:9.

24 1t also might be argued, as Florida did in the adoption context, that there should be a presumption for the heterosexual
parent because if that parent remarries, there will be a two parent, heterosexual household. But this is a different
argumment, requiring different reasons and evidence, than the contention that decision-makers should favor married,
heterosexual households consisting of the child’s biological parents.
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modification of custody even when the other parent has previously played the primary caretaking
role, or when the heterosexual parent would almost certainly not prevail due to limits in their

caretaking abilities. A presumption or preference against placement with a gay parent should be

rejected.

3. The Nexus Test

While some courts continue to treat sexual orientation, in and of itseif, as a negative factor, most 7
courts are moving in the opposite direction, towards the “nexus” test. This has the clear advantage
that it directs trial court judges to focus on the alleged impact of the parent’s sexual orientation on
the child, and not to base decisions on their views of homosexuality. Still, there are significant
problems with this test. First, as noted above, if evidence regarding a parent’s sexual orientation is
deemed televant in custody disputes, some judges and evaluators will continue to make it the major
factor in their determination, ignoring the nexus 1."«3quirement.:"45 In addition, in states with a nexus
test, some judges continue to speculate about the potential negative impacts of living with a gay
parent, especially the possible effects of community attitudes.”*® Since the empirical research refutes
the claim that children are worse-off with gay parent, research cannot serve as the source of a court's

predictions regarding the possible impact of sexual orientation. Allowing judges to speculate about

potential harm is unwise.””’

The nexus test certainly constitutes an improvement over the prior situation, which allowed trial
judges to speculate about possible harm or rule solely on the basis of their value judgments.

Nonetheless, even if trial courts are instructed to considering only allegations of current harm, not

M5 See T.C.H. v. KM.H. 784 S.W.2d 281, 284 (Mo. Ct. App. 1989); Pulliam v. Smith 501 S.E.2d 898, 901-02, 504
(N.C. 1998); Cf. In re Marriage of R.S. & $.S., 677 N.E.2d 1297, 1301-03 (Ill. App. Ct. 1996) (kissing harmless
when evidence showed children well adjusted, well groomed, and doing well in school); Pleasant v. Pleasant, 628
N.E.2d 633, 642 {1il. App. Ct. 1993) (finding no evidence that secing two consenting adults hug and kiss in a
friendly manner is harmful to the child); Shapiro, supra note 219.

8 See generally Shapiro, supra note 219, at 642-45, In some cases, courts have ordered gay parents not to engage
in sarne-sex sexual relations even in the absence of the children. Jd. '

7 This has been recognized recently by a number of appellate courts. See, e.g., In Re Marriage R.S. & 8.5, 667
N.E.2d 1297.
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the possibility of future harm, the nexus test is undesirable. The basic problem is that it lends itself to
making the parent’s sexual orientation, rather than the general nature of the parent-child relationship,
the focus of the proceedings. By singling out sexual orientation, and no other factor, it implies that a
parent’s sexual orientation is of special concern. It makes it too easy for judges to conclude that any
behavior problems a child may be exhibiting result from the gay parent’s sexual orientation. It may
lead trial judges to ignore the normal presumptions and considerations applied in custody disputes. It
can encourage heterosexual parents to disparage gay parent’s sexuality with the child. The nexus

test should be abandoned.

4. Proposed Approach.
Rather than a special test for disputes involving gay parents, courts should apply the same standards
as are‘applied in all other cases.2*® With respect to mitial custody, the most prevalent standard directs
courts to focus on the nature of the parent-child relationship, with the goal of maximizing the
involvement of both parents in the child’s life, unless this is clearly contrary to the child’s well-
being. Where parents dispute physical custody, courts are directed to give primary custody based on
the child’s relationship with each parent, the past caretaking arrangements, and the ability of each
parent to meet the physical and emotional needs of the child in determining who should have
primary physical custody.?®These factors also should be central in disputes involving gay parents.
In general, the fact that one of the parent’s is gay should be imrelevant in making these
determinations. As a panel of the leading national experts on child custody recently concluded, “a
parent’s competence to provide a child all the food, clothing, shelter, and physical, educational,
. and emotional nurturance a child needs cannot possibly be measured by the parent’s sexual

practices or gender preferences; how the parent deals with the child is all that matters.”

8 T fact, disputes that arise because of sexual orientation resemble in many respects disputes that arise when
divorced parents have strong and different religious beliefs. For a discussion of these conflicts, see ALL, supra note

4, at 299-307.

299 With respect to parental ability 1o meet the child’s needs, the main factor commonly considered by courts is
evidence that a parent is mentally ill or emotionally unstable and that the parent’s mental health is affecting the
child. ) '

201 evy, supra note 17, § 3:8-3:9. The American Law Institute also reached this conclusion. See ALL, supra note 4,
at2.12 & cmt. e. :
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Under current laws, if one parent is granted primary physical cuétody, courts should maximize the
time the child spends with the “non-custodial” parent, consistent with the child’s needs, and restrict |
that parent’s conduct only when clearly necessary to protect the child ' In fact, courts generally
have been very reluctant to limit or deny visitation, except for proven serious risk to the child and
have hesitated to impose conditions on visitation.?>? Yet, as noted, some courts have ignored these
general rules in cases involving gay parents and placed restrictions on visitation with gay parents
that would not be considered 1n other situations; such as ordering that the gay parent not expose the
child to the parent’s partner.?>* In contrast, courts have been reluctant to order a parent not to expose |
the child to particular religious views, even when these conflict with the views of the primary
custodian.?>* While it is generally important to try to protect children from parental conflict, conflict

based on the fact that one of the parents is gay should not be treated differently than conflict arising

out of religious or other differences.**

This is not to say that a gay parent’s sexual behavior, rather than sexual orientation, is never relevant
to decisions regarding visitation. Inappropriate sexual behavior, by gay or heterosexual parents,
should be considered when the behavior impacts the child. For example, in one case a court based

its decision on the fact that a gay parent allowed the children to observe the parent having sexual

! Levy, supranote 17, § 12.2; ALL supra note 4, § 2:02 & cmt. .

21 evy, supranote 17, § 12:5. _

% See generally Note, Bottoms IIl: Visitation Restrictions and Sexual Orientation, 5 WM. & MARY BILL RTS. .
643 {1997). In some cases, courts have ordered gay parents not to engage in same-sex sexual Telafions even in the
absence of the children. -

2% gee ALL supra note 4, § 2:12 cmt. d.

3 Both the Interdisciplinary Colloquium (Levy) and the ALI adopt the position-that courts should not restrict
parental behavior during visitation that is not illegal or clearly harmful to the child. These groups would err on the
side of deferring to the non-custodial parent, even if the child is uncomfortable during the visit, See Levy, supra
note 17, § 12.5; AL, supranote 4, § 2.12. I am not necessarily in agreement with these recommendations, which, I
believe, do not take adequate account of the child’s interests. It is beyond the scope of this article to develop
specific criteria. For purposes here, the critical point I wish to make is that disputes arising out of differences related
to sexual orientation should not be treated differently than disputes arising from other factors, such as religion, that

may be dividing the parents.
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relations with her partner.”*® Inappropriate exposure of children to sexual activity is a factor courts
should consider, whether the sex is with a same-sex or opposite sex partner. But it is the particular

behaviors, not the fact that the parent 1s gay, that are relevant, a fact that courts often ignore using the

nexus test.

Finally, no special rules should be applied with respect to requests for modification of custody.
Modification should be discouraged.™’ In cases involving gay parents, motions for modification
frequently are brought when the gay parent becomes open about her or his sexual orientation or
establishes a relationship with a same-sex pariner. As with many custody disputes, the dispute is
triggered by the anger of one parent toivards the other and may have little to do with the children.
But the non-custodial parent will claim that the children are experiencing problems. It is critical that
trial courts be directed to focus on the child’s past and current development and how the child is
likely to do in each setting, not on the custodial parent’s sexual orientation, since the sexual

orientation will undoubtedly come up as an explanation for why a child is not doing well.

The most difficult policy queétion is what voice should be given to those children who react very
ﬁegatively to living with a gay parent. Unquestionably, some children find it stressful to live with a
gay parent due to the impact of communitj} stigma or their difficulty in accepting the parent’s sexual
orientation. Some children will voice their objection to living with a gay parent. Other children may

not want to make a choice, but may indicate significant concems about the parent’s

homosva:n(uali‘c_',/.258

A number of states have legislation requiring courts to consider the child’s preference, at least with

% Chicoine v. Chicoine, 479 N.W.2d 891 (S.D. 1992).
57 1 believe that the test proposed in the Uniform Marriage and Divorce Act provides the best standard: Modification
should be granted only if there is substantial evidence that “the child’s present environment endangers seriously his
physical, mental, moral or emotional health, and the harm likely to be caused by a change of environment is outweighed
by its advantages” to the child. UMDA § 409, 9A U.L.A. 439 (1987).
% For a review of the studies that report on children’s reactions to learning that a parent is gay, see Kirsten Lea
Doolittle, Don 't Ask, You Might Not Want To Know: Custody Preferences of Children of Gay and Lesbian Parents
73 S.CaL. L. REV. 677 (2000).
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respect to adolescents. According to a recent review,> four states give older children a right to
choose their custodian, unless the parent is determined fo be unfit; twenty-nine other _statés direct the
courts to consider a child’s preference but custodial arrangements and visitation may be ordered over
a child’s objection. There is substantlal division among child welfare experts regarding the weight to
be given children’s views. Some commentators believe that children have a right to be heard and
that older children should have a right to decide. Others assert that allowing chlldren, even older

children, to decide is ultimately not in the interests of children. 260

1 believe that the views of children, espeéially older children, are relevant and that a child should
not be forced to live with a parent when this is very painful or difficult for the child.**' However,

it would be inappropriate for there to be a special rule in cases involving a gay parent. There 1s
little distinguishing such cases from other custody disputes where a child does not want to live
with a parent.”®® Although cases involving gay parents raise some un{que considerations, there
are many parallels to cases involving disputes between parents with substantial religious
differences. Yet, courts are very reluctant to listen to the voice of children who do not like one
parent’s religious beliefs. Therefore, judges should consider the wishes of the child that are

based on the parent’s sexual orientation only if the state allows judges to consider chlldren s
wishes in general. Judges must recognize that it is the child’s views, not the parent’s sexual

orientation, which becomes the relevant factor. Hopefully, judges will do all they can to

discourage each parent from trying to turn a child against the other parent.263 This may be of |

special concern in cases involving a gay parent, since, as discussed previously, one spouse

2% See Kathleen .Nemechek, Child Preference in Custody Decisions: Where We Have Been, Where We Are Going,
Where We Should Go, 83 Towa L. REV. 437, 440 (1998)

2% Pamily law scholars have reached very different views on this issue. Compare MARY ANN MASON, THE
CUSTODY WARS (1999), and Elizabeth S. Scott et al., Children’s Preferences in Adjudicated Custody Decisions, 22
Ga.L.REv. 1035 (1988}, with Levy, supra note 17, §§ 6.3-6.8.

¢! Beyond the issue of children’s rights, older children may run away from homes they strongly dislike or behave in
such a way as to force the custodial parent to accede to their wishes.

22 Seenote ___ supra.

2 For very useful suggestions on how judges can minimize the impact of conflict, see Levy, supra note 17, passim;
see also Janet R. Johnson, Children of Divorce Who Reject a Parent and Refuse Visitation: Recent Research and
Social Policy Implications for the Alienated Child 38 FAM. L.Q. 757 (2005) '
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coming out as gay often provokes strong hostility from the other spouse.2%

What about disputes in which the child has not expréssed a preference but the heterosexual
parent claims that the child is expericncing emotional problems related to the sexual orientation
of the other parent? For example, in one case the court concluded that the children experienced
bed wetting, difﬁcﬁlty sleeping, and nightmares after their father took them to gay religious
services and social events and discussed in detail his homosexuality with them.?®® In such.
situations, there needs to be a very careful evaluation of the child’s well-being and the causes of
any disturbances. All of the research indicates that gay parents engage in essentially the same
parenting behaviors as hetefosexuai parents. Taking children to gay religious services is not
different than taking children to any other religious services. It would seem highly desirable that

the parent discuss her or his homosexuality with the child, just as parents discuss their reiigious

beliefs, political be]iefs; and other aspects of their identity:‘

Thus, a court shduld want to know why the children were experiencing these problems. In the
abow;e cited situation, the child might have been depressed or very upset because she was
rejected by friends who were biased against gay adults. Or perhaps the child had strong views
about homosexuality derived from her absorption of societal attitudes. Another possibility is that

the child was under intense pressure from the other parent to turn against the gay parent.

The issue of how to treat the impact of stigma is challenging in the case of younger children. Courts
certainly should not be able to speculate about the potential for stigma. A number of courts,
including those in conservative states, recently have rejected the possibility of stigma as a reason for

denying gay parents custody.?®® Allowing consideration of the potential impact of stigma pIays into

282 The particular problems faced in adopting sound rules in cases involving gay parents are discussed in Doolittle,
supra niote 255. '

%35 Marlow v. Marlow, 702 N.E.2d 733 (Ind. Ct. App. 1998).

26 See Van Driel v. Van Driel 525 N.W. 2 37 (S.D. 1994).
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judicial, as well as community, biases. >’

But there may be cases where stigma is occurring and impacting the child. As discussed previously,
the U. S. Supreme Court has ruled that this cannot be a basis for deciding custody if the stigma is
relafed to the race of the parents. The importance of this principle can be seen by contemplating
another situation. In Pater v. Pater,”®® the Ohio Supreme Court considered a custody fight
between parents of differing religions. The court accepted the assumption that the mother, a
Jehovah's Witness, would prevent the child from participating in various extracurricular
activities and from socializing with non-Witnesses. The father argued that this would harm the
child because it might subject the child to ostracism and because it would interfere with proper
socialization of the child. Suppose the evidence showed that the children felt stigmatized, were
experiencing difficulties at school, and hated engaging in Witnpss activities.?®® Should this be a basis
for granting the father custody? 1 believe the answer is no. It mught be claimed that cases involving
race or religion are different, since the Constitution forbids state discrimination on the basis of race
or religion, but not on the basis of sexual orientation. But the wrongness of racial or religious
prejudice does not turn on the fact that such discrimination is forbidden by the Constitution, We
should not allow courts to base decisions on community prejudices as a matter of policy, regardless
of whether the Constitution requires this outcome. Despite the pain some children may experience, it
is in children’s and society's best interest that children leam that such prejudices are wrong and
should be opposed, not given state sanction. Moreover, any other policy is likely to encourage

heterosexual parentsm to contest initial custody, visitation, or move for modification and to try

7 Mnookin, supra note 18, at 257. (“[T]he judge would require information about how each parent had behaved in
the past, how this behavior had affected the child, and the child’s present condition. Then the judge would need to
predict the future behavior and circumstances of each parent if the child were to remain with that parent and to
gauge the effects of this behavior and these circumstances on the child.”)

8 See Pater v. Pater, 588 N.E.2d 794 (Ohio 1992).

2% This situation could arise in many other contexts. Suppose two parents are divorcing; one parent is Christian, the
other Jewish. And the couple lives in an area where there are few Jews and that many people in the community believe
Jews are immoral.

2% The samte considerations apply, even more strongly, to custody challenges by non-parents. The law in all states
places a heavy burden on non-parties seeking custody. Yet, some courts have seemed to require less in cases
involving a gay parent. See Bottoms v. Bottoms, 457 S.E.2d 102 (Va. 1995). In order to discourage disputes, the
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to influence the child’s view of the gay parent. It also opens the door for judicial mampulation

of criteria based on their views of homosexuality.

A tule that leaves some children in parental homes in which they are unthappy obviously is not
desirable. On balance, however, a rule barring consideration of sexual orientation, other than in

cases involving adolescents who express a preference to be with the heterosexual parent, will

benefit most children.?”!

In the end, legislatures and courts need to focus on the fact that in virtually all situations children
respond to the quality of love and parenting they receive from their parents, not to their parents’
sexual orientation. Parents should not have to hide their identity in order to get or keep custody '

or to spend time with a child following divorce.

VL. ACCESS TO REPRODUCTIVE TECHNOLOGIES

A. Current Policies

Until recently, most gay parents became parents as part of a heterosexual relationship, generally a
marital relationship that ended in divorce. A smaller number entered a sexual relationship solely to
have a child. In recent years, this situation has begun to change. At present, many gay individuals

and couples are having children through various types of assisted reproductive technologies,

standard should be one of substantial detriment. See ALI § 2.18 & cmt. b. Similarly, with respect to visitation,
most states, visitation usually can be denied or restricted only if it will be detrimental to or will endanger the child.
" See, e.g., MO. REV. STAT. § 452.400 (Supp. 1998); 750 ILL. COMP. STAT. ANN. 50/607(c) (West Supp. 1999)
(“[TThe court shall not restrict a parent’s visitation rights unless it finds that the visitation would endanger seriously
the child's physical, mental, moral or emotional health.”); KAN. STAT. ANN. § 60-1616(a) (1997 & Supp. 1998)
(entitling a parent not granted custody to reasonable visitation rights unless the court finds that visitation would
seriously endanger the child's physical, mental, moral, or emotional health); /n re Marriage of McKay, No. C6-95-
1626, 1996 WL 12658 (Minn. Ct. App. Jan. 16, 1996) (stating that Minnesota utilizes an “endangerment standard”
in determining visitation restrictions).

271 This is position adopted by ALL See ALL supra note 4, § 2.12(d) & cmt. e. The comments, however, provide no
discussion of the rational for adopting this position. As a practical matter, if a child is evidencing significant behavioral
problems, some type of evaluation generally will be appropriate, in order to determine whether the custodial arrangement
is harmful to the child. The fact that the child is living with a gay parent will undoubtedly become known. Evaluators

and judges can be instructed not to focus on sexual orientation, but it seems highly likely that at least some of them will
assume a relationship between the child’s situation and the parent’s sexual orientation regardless of the legal rules.
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especially donor insemination (DI}, in vitro fertilization (IVF), or surrogacy.””?

As noted previously,”” U.S. legislatures have done little to regulate ART. | However, while no‘
legislation prevents lesbians or gay men from using ART, some aspects of existing law and practice
make it more difficult for gay individuals or couples to create families in this manner.”’* The
absence of laws requiring physicians to provide insemination on a non-discriminatory basis means |
that some lesbians have trouble accessing services; this can be a major barrier in the five states that '
criminalize donor insemination unless it is performed by a licensed physician. Limits on the right of
the non-biological mother or father to adopt a chil& born through donor insemination or surrogacy
also aré a major barrier to the full use of ART by gay couﬁles In many stateé, the consenting
husband of a woman who gives birth via ART is deemed the father of the child; the sperm donor is
specifically denied any legal rights. This protection is available only to married co.up]es, however, so
the non-biological mother in a same-sex couple does not have parental rights and, in many states, the |
sperm donor retains the right to claim parentage. Finally, in some states, surrogacy contracts are

enforceable only if the intended parents are a married cbuple, which means that gay men cannot

enter into an enforceable surrogacy contract.

Conceptio.n through ART raises difficult issues wholly unrelated to the sexual orientation of the
potential parent. These include legal and ethical questions about the sale or transfer of human
genetic material or embfyos, the rights of children to know and have a relationship with their genetic

parents, and the rights of donors of genetic material (or of their bodies in the case of surrogacy) to a

12 O] is far more common than IVF or surrogacy. While both lesbians and gay men can have children using donor
insemination, the process is far easier for women, since they only need to have access to donated sperm, while a male
must find a woman willing te carry the child. It appears that most lesbians who conceive through DI utilize the services
of a sperm bank and physician assistance in order to ensure donor screening and anonymity, although some women
achieve insemination without medical help or sperm banks, using sperm donated by a person known to the woman or
found through the Internet. See Jennifer Egan, Wanted: A Few Good Sperm, N.Y. TIMES, Mar. 19, 2006, §6 (magazine),
at 44. Some of these women are single; others are in a committed relationship where both partners wish to be considered
the child’s parent. Most gay males use surrogacy. Virtually all are in domestic partnerships. Recently, some potential
surrogates have indicated a preference for entering into surrogate arrangements involving gay male couples. See Ginia
Bellafante, Surrogate Mothers’ New Niche: Bearing Babies for Gay Couples, N.Y. TIMES, May 27, 2005 at Al.

# Seenotes - and accompanying text supra/infra.
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relationship with children born ‘th'rough the use of these ﬁ.lateriallz-"5 These are serious concermns.
There may be reasons to regulate some aspects ART based on one or more of them. However, these
factors are the same regardless of the sexual orientation of the applicant; therefore I do not address '
them here. With respect to sexual orientation, policy-makers face a single basic question: should gay

1nd1v1duals or couples be treated differently from heterosexual individuals or couples regarding

access to ART’?

B. Proposed Approach

‘Some commentators suggest that the U.S. should restrict ART to married couples, which would
exclude gay couples in virtually all st‘altes.zﬁ"6 Others would limit access to heterosexuals, even if gay
couples are able to marry.”” These approacﬁes should be rejected. As a society, we now accept that
there are many reasons that government shou]d not.atte'mpt to regulate who may have children
through coital conception, aside from the facts that it would be unconstitutional and impractical >
These reasons apply equally to the regulatmn of conception through ART. It is a mistake to think of

ART in allocation or p}acement terms. It is better thought of as an aspect of reproductive freedom.

The central premise of those who would limit access to ART to heterosexual married couples is the
optimality rationale, a position which, as previously discussed, does not make sense from a
children’s perspective.279 I fherefore examine here whether there are other societé.l interests that
would justify policies limiting access to marned, heterosexual couples. It is argued ﬂlat limiting
access to married couples would reduce the number of potential legal or ethical problems associated

with ART.?*® In addition, a few commentators, who are opposed to ART in principle because they

¥ For a description of the various legal impediments, see DelLair, supra note 12, at 162-73.
715 See, e.g., Alvaré, supra note 15, at 11-13; Marsha Garrison, Law Making for Baby Making: An Interpretzve
Approach to the Determination of Legal Parentage, 113 HARV. L. REV. 83 (2000).

36 See Alvaré, supra note 15, at 62; MINOT, supra note 14, at 130.

277 See Blankenhom, supra note 15; DAVID BLANKENHORN, FATHERLESS AMERICA 233 (1995).

278 o Michael Sandmire & Michael Wald, Licensing Parents — A Response, 24 FAM. L.Q. 53 (1990).
7 See notes - and accompanying text supra.

0 Alvaré, supra note 15, at 47-51, 62.
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believe that birth through artificial means is generally morally problematic, would support ART only
for married, infertile couples, on the premise that these couples have the greatest “right” to have
children. Allowing married couples to conceive a child fulfills these commentators’ view of the

natural meaning of marriage, the union of a man and a woman to produce a child.?*!

These contentions are not persuasive. In addition to the benefits to children of being born, the
benefits to the adults and to society as a whole strongly support allowing gay bouples and
individuals to conceive a child via ART.?*? There are no costs to society if these children are born;
they will contribute to society, not threaten the public welfare. Providing, or at least not barring,
access to ART to all adults that are reasonably capable of raising children, benefits society.
Parenthood increases the adult’s staké in social institutions and helps insure the future of a society’s
existence. The case against Testricting access is even more compelling when the interests of the
potential parents are considered. Parenthood brings great pleasure to most parents. As long as the
children will live in households that are perfectly adequate, it seems highly likely that facilitating
this desire furthers the overall well-being in society and produces the greatest amount of happiness.
Providing gay adults with access also furthers our society’s goal of equal treatment. Our society
would never cogsidcr restricting heterosexual couples from having access to ART on the grounds
that their home would be sub-optimal. The equal treatment principle is violated when policy-makers
chose to restrict the opportunities of gay adults while granting those opportunities to heterosexual
families with characteristics that are associated with poorer outcomes for children. In fact, most
children are brought into the world into “sub-optimal” homes. Children bom to gay couples through
ART are likely to have better opportunities and developmental outcomes, on average, than many, if

not most, children bom to heterosexual adults without assisted 1'¢:p1foducti01r1.283

1 Alvaré, supra note 30, at 156-63.

282 Ror these reasons, I would not limit ART to married couples, regardless of the couple’s sexuality. I believe that
children Hve perfectly good lives with single parents and that this should be the standard for access to ART.

283 1) fact, because ART is expensive, the parent’s are likely to be of reasonably high income. These children will have
the same access as children of parents of similar economic status to high quality schools, neighborhoods, and '
opportunities for intellectual and cultural development, as well as the advantages of highly committed parents.

Apx. 165



Moreover regulation of access is difficult and costly. Insemination can be done at home with sperm
from a known donor. Many women now acquire sperm over the Internet, from known and unknown
donors.?** Those who can afford it will travel to states or countries that grant access, creating more
inequality of opportunity. There is no good reason to push people to use means that are more
complicated or less desirable from their perspective. Yet, given the enormous desire to have a child,

this is certainly likely to occur if access to sperm banks is restricted.

Some commentators argue that gay adults should be denied access to ART because recognition of
same-sex éouples through facilitating parenthood v&duld send a message that the “traditional” family
is not that importaht, thereby contributing to the perceived decline of the traditional family.®® As 1
have written elsewhere, it would benefit children and society, as well as gay couples, if states
provided for same-sex couple marriage.**® Regardless, it seems highly dubious as an empirical
matter that recognition lof same-sex relationships will cause heterosexual couples to devalue
marriage.”*’ Moreover, it is wrong to penalize potential children and gay adults because some

heterosexuals will act in ways that are perceived of by some as undesirable.

In a society that values procréative liberty and diversity, there is no moral case for preventing gay
individuals or couples from having children through ART in the absence of compélling evidence
that these c‘nildren are likely to have inadequate lives. Perhaps if sperm and eggs were a scarce
resource, a case could be made for aflocating them to certain types of families preferred by a society;
In the absence of scarcity, there. is no reason to adopt such limitations. Rather than trying to restrict '
ART to rn'an*ied'couples, legislatures should be'removing barriers facing' lesbians and gay men in
accessing and fully utilizing ART. This would include providing for second-parent adoption,
combating provider discrimination, and applying the same rules to same-sex couple unions as apply

to married couples with respect to the right of non-biological mother, or father, to become the legal

241 eshians also could choose to have a child through intercourse.
85 Blanckenhorn supra note 15.

?% Wald supra note 140.

287 RAUCH, supra note 61, at 166-69.
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parent of the a child bom via ART.®® ‘

IX. CONCLUSION

I believe that a truly child-focused look at the issues examined in this article leads to the clear
conclusion that an adult’s sexual orientation generally is irrelevant with respect to adoption, foster
care, and child custody decisions and policies regarding access to ART. Children need homes where
they are wanted and receive love and steady care, qualities that are not related to adult’s sexual
orientation. Consideration of sexual orientation in placement decisions is likely to be harmful to

children, as well as to gay adults and society in general. All of the evidence supports this conclusion.

It is too often the case with respect to family law policies that the interests of children get lost in
debates that really are about adult’s visions of the good society. While the majority of Americans
now believe that as individuals lesbians and gay men should not be discriminated against based on
their sexual orientation, a large portion of the public remain suspicious of lesbians and gay men as
parents.289 This 1s not surprising given that homosexuality has begun to be more commonly accepted
as “normal” only very recently. Many vocal opponents of gay parents believe that homosexuality is
immoral. But other people, less hostile to homosexuality in general, still see parenthcod as different.
This may reflect cultural norms that lead most heterosexuals to think of gay relationships as being

fundamentally different, and less valuable, than heterosexual relationships.

I have tried to present information and analyses that will help policy-makers make an objective
assessment of the data and its relevance to family policy. But ultimately, policy rest on values, not
data. Social science can inform, but not resolve, policy debates. Policy-makers are more likely to

ook at public attitudes than social science. As public attitudes towards lesbians and gay men have

%8 See Robertson, supra note 2.

2
¥ Seemnotes - supra.
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become more positive, so have the policies of courts and hagisla‘rures..290 Hopefully, this trend will

continue. Both children and gay adults will be the beneficiaries.

% Soe Nathanial Persily et al., Gay Marriage, Public Opinion, and the Courts (Univ. of Pa. Law Sch., Public Law
Working Paper No. 06-17}.
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