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1 T h e  p o s i t io n  amici t a k e h a s  n o t  b e e n  a p p r o v e d  o r

f in a n c e d  b y  p e t i ti o n e r o r  h i s cou ns el .  N o  c o u n se l

f o r a n y  par ty  h a d  a n y  role  in  a u t h o ri n g this  brie f .

W rit t e n  cons ents  o f  bo th  p a r t i e s h a v e  b e e n  f il e d

w i th  t h e C l e rk  o f  t h e Co ur t  p u r su a n t  to  S u p r e m e

Co ur t  R u l e 3 7 . 3 (a ) .

INTEREST OF AMICI CURIAE 1

N E L A , a  vo lunta ry  m em be rsh ip  o r g a n i z a ti o n

o f m ore  t h a n 3 0 0 0  a t t o rn e y s  n a t i o n w i d e , is  t h e

c o u n t r y ’s  o n ly  p r o fe s s io n a l m e m b er s hip

org an iza t io n  o f  la w y e r s  w h o  r e g u l a r l y

r e p re s en t wo rkers  in  em ploym ent,  labor ,  a n d

civil  rig hts  d isputes .  A s  part  o f i ts advo cacy

e f for ts , N E L A  reg ula rly  sup ports  l it ig a t i o n

a f fe c ti n g t h e r ights  o f i n d iv i d u a ls  in  th e

w o r k p l a c e . N E L A  h a s  f il e d n u m e r o u s amicus

curiae brie fs  be fore  t h e U . S . S u p r e m e  Cou rt  a n d

t h e f e d er a l app el late  a n d  d is tr i c t cour ts

r e g ar d in g  t h e p r o p e r i n te r p re t a t io n  a n d

a p p l i ca t i o n o f e m p l o y m e n t d i s cr i m i n a t io n  la w s

to  ensu re  t h a t those  la w s are  fully  e n f o r c ed  a n d

t h a t t h e r ights  o f wo rkers  are  fully  p r o te c te d .

S o m e  o f t h e m ore  r e ce n t c a s e s be fore  th is  Cou rt

i n c lu d e :  Wright v. Universal Maritime Service Corp.,

5 2 5  U . S . 7 0  ( 1 9 9 8 ); Faragher v. City of Boca Raton,

5 2 4  U . S . 7 7 5  ( 1 9 9 8) ; Burlington Industries v.

Ellerth, 5 2 4  U . S . 7 4 2  ( 1 9 9 8 ); Reeves v. Sanderson

Plumbing Prods., Inc., 5 3 0  U . S . 1 3 3  ( 2 0 0 0 );  Circuit

City Stores, Inc. v. Adams, 1 2 1  S . C t . 3 0 2  ( 2 0 0 1 ).

A A R P  is  a  no np rofit  m em be rsh ip o rga niz atio n

s e rv in g  m ore  t h a n t h i rt y -f iv e  m i l l io n  pe op le

a g e  5 0  a n d  o l d e r t h a t i s  d e d i c a te d  to

a d d r es s in g  t h e n e e d s a n d  in te rests  o f o l d e r
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Am erican s . O n e  o f A A R P ’s  pr im ary  o b j e c ti v e s

is  to  s tr iv e  to  a c h i e v e dign ity  a n d  equ al i ty  in

th e  wo rkplace  t h r o u g h p o s it iv e  a t ti tu d e s ,

p r a c t i c e s ,  a n d  p o l i c i e s  t o w a r d s

e m p l o y m e n t a n d  ret irem ent.  In  pu rsu it  o f th is

o b j e c ti v e , A A R P  h a s  s ince  1 9 8 5  f il e d m ore  t h a n

2 0 0  a m i c u s brie fs  be fore  th is  Cou rt  a n d  f e d er a l

app el late  a n d  d is tr i c t courts . N ea rly  4 0 %  o f a l l

A A R P  m e m b e r s — 1 4  m i l l io n  p e o p le — a re

e m p l o y e d . T h e y  h a v e  st ro n g  intere sts  in  t h e

outc o m e  o f th is  c a s e , w h i ch  w ill a f fec t th eir

r ights  u n d e r  t h e A g e  D iscr im ina tion  in

E m p l o y m e n t  A ct  a n d  T itle  V I I o f t h e C i v i l

Rig hts  A c t o f 1 9 6 4 . In  a d d it io n , b e ca use  o l d e r

pe op le  h a v e  a  h i gh e r  inc idence  o f d i s a b il it ie s

t h a n t h e ov era ll p o p u la t io n , s ig n if ic a n t

num bers  o f A A R P  m em bers  rely  o n  la w s b a s e d

o n  T itle  VII ,  such  a s  T itle  I  o f t h e A m eric a n s

with  D isa bilitie s  Act ,  to  a d d r e ss  d is a b i li ty -

b a s e d  d i s cr i m i n a t io n  in  t h e w o r k p l a c e .

T h e  A m er i ca n  C i v i l L i b e r t ie s  U n i o n (A C LU )

is  a  n a t i o n w i d e , n on prof i t ,  n o n p a r t is a n

o rg a n i z a t io n  with  ne ar ly  3 0 0 , 00 0  m em bers

d e d i c a t ed  to  t h e p r in c i p le s  o f l iberty  a n d

equ al ity  e m b o d i e d in  t h e C o n s t i t u ti o n a n d  th is

n a t io n ’s  civil  r ights  la w s. O v e r  t h e las t f ou r

decade s , t h e A C L U  h a s  app eare d  b e fore  th is

C o u rt  in  n u m e r o u s c a s e s i n vo lv in g  t h e p r o p e r

i n t e rp r e t a t io n  o f those  civil  r ights  la w s, both  a s

d irect  counse l a n d  a s  a m i c u s c u r i a e . A d -

d i ti o n a ll y , t h e A C L U  h a s  rep ea ted ly  o p p o s e d  a

h e i g h t e n e d p le a d in g  s ta n dard  in  civil  r ights

c a s e s because  o f t h e i m p e d im e n t  it  i m p o s e s  o n

civil  r ights  pla intiff s  s eek i ng  m e a n i n g fu l access
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to  t h e courts . T h i s case  i n v o lv e s  t h e i m p o s i t io n

o f a  h e i g h t e n e d p le a d in g  s tanda rd  o n  a  f e d er a l

c o m p la in t a ll eg in g  e m p l o y m e n t d i s cr i m i n a t io n

b a s e d  o n  a g e  a n d  n a t io n a l o r ig in . I ts  p r o p e r

r e s o lu t i o n is  there fore  a  m a t t e r o f s ig n if ic a n t

concern  to  t h e  A C L U  a n d  i ts m em bers

t h ro u g h o u t t h e c o u n t r y .

T h e  N a t i o n a l Partn ers h ip  f o r W o m en  &

F a m ilie s  ( N a t io n a l P a r t n e rs h ip ) is  a  n a t io n a l

advo cacy  o r g a n i z a ti o n t h a t d e v e lo p s a n d

p r o m o t e s  p o l ic i e s to  h e l p w om e n  a c h i e v e e q u a l

o p p o r t u n it y , qua l i ty hea lth  c a r e , a n d  eco no m ic

secu rity  f o r t h e m s e l v e s  a n d  th eir  fami l i es .

S ince  i ts f ou n d in g  in  1 9 7 1 , t h e N atio n a l

P ar tn ers hip  (form erly  t h e W o m e n ’s  L e g a l

D e fense  F u n d )  h a s  w o r k e d  to  adva nce  e q u a l

e m p l o y m e n t o p p o r t u n i ti e s b y  m o n i to r in g

a g e n c i e s ’ E E O  enfor cem ent ,  c h a ll en g in g

e m p l o y m e n t d is cr i m i n a t io n  in  t h e courts , a n d

l ea d in g  ef forts  to  prom ote  e m p l o y m e n t p o l ic i e s

such  a s  t h e F a m i ly  a n d  M e d i ca l L e a v e  A c t a n d

t h e Preg nan cy  D iscr im ina tion  Act .

T h e  N a t i o n a l W o m e n ’s  L a w  C e n t e r  (“ N W L C ” )

is  a  non prof i t ,  l e g al a d v o cacy  o r g a n i z a ti o n

d e d i c a t ed  to  t h e a d v a n ce m e n t  a n d  p r o t e c ti o n o f

w o m e n ’ s r i ghts  a n d  t h e c o rr e sp o n d in g

e l im i n a t i o n  o f s e x  d i s cr i m i n a t io n  f r o m  a l l

facets  o f A m e r ic a n  l if e . S ince  1 9 7 2 , N W LC  h a s

w o r k e d  to  secure  e q u a l opp ortun ity  f o r w om e n

in  t h e w o r k p l a c e , inc lud ing  t h r o u g h t h e full

e n fo r ce m e n t  o f T itle  V I I o f t h e C i v i l Rig hts  A c t

o f 1 9 6 4  a s  a m e n d e d .  N W LC  h a s  p a r t ic i p a te d  a s

a m i c u s c u r ia e  in  n u m e r o u s c a s e s i n vo lv in g

e m p l o y m e n t law  a n d  civil  r ights  i s sues .
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N O W  L e g a l D e f e n s e  a n d  E d u ca t i o n F u n d

(N O W  L e g a l D e f e n s e ) is  a  l ea d in g  n a t io n a l

n on pr ofit  civil  r ights  o r g a n i z a ti o n t h a t h a s

u s e d  t h e p o w e r  o f t h e law  to  d e fi n e a n d  d e fe n d

w o m e n ’ s r ights  f o r o v e r  thirty  years .  N O W

L e g a l D e f e n s e  h a s  a p p e a r e d  be fore  th is  C o u rt

in  m a n y  e m p l o y m e n t d i s cr i m i n a t io n  cases ,

inc lud ing  Faragher v. City of Boca Raton, 5 2 4  U . S .

7 4 2  ( 1 9 9 8 ), Burlington Industries v. Ellerth, 5 2 4

U . S . 7 4 2  ( 1 9 9 8 ), a n d  Reeves v. Sanderson Plumbing

Products, 5 3 0  U . S . 1 3 3  ( 2 0 0 0 ). N O W  L e g a l

D e fe n s e  is  pa rticu larly  c o n c e r n e d t h a t t h e

h e i g h t e n e d p l e ad in g  s tanda rd  r e q u i r e d b y  t h e

court  o f a p p e a ls  b e l o w  w ill frustra te  p la int i ff s ’

m e a n i n g fu l acce s s  to  t h e f e d er a l cour ts  in

future  e m p l o y m e n t d i s cr i m i n a t io n  cases .  
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SUMMARY OF ARGUMENT

T h e  S e c on d  C ir cu it’s  d e c i si o n s q u a r e s n e i t h e r

with  t h e p l ain  term s  o f t h e F e d e r a l R u l e s  o f

C iv i l P r o c e d u r e , n o r  with  t h e sp irit  o f

subst a n tial  just i ce t h a t a n i m a t e s  t h e m .  T h e

F e d e r a l R u l e s  d e c r e e d a  c le a n  b r e a k with  c o d e

p le a d in g  in  f a v o r o f not i ce  p l e a d in g , e p i t o m i z e d

b y  R u l e 8(a )(2)  a n d  r e f le c t e d in  o t h e r p r o vi si on s

i n  t h e  F e d e r a l  R u l e s .  T h i s  C o u r t ’ s

i n t e rp r e t a t io n  o f R u l e 1 2 ( b )( 6 ) in  Conley v.

Gibson, 3 5 5  U . S . 4 1  (1 9 5 7 ), b a c k e d  b y  virt ua lly

every  Cou rt  o f Ap pea ls ,  m a n d a t e s  s im plic i ty  in

p l ea d in g  e m p l o y m en t d iscr im ina tion  ca se s. T h e

h e i g h t e n e d p le a d in g  r e q u ir e m e n t s u g g e s t e d b y

t h e S e c on d  C ircu it  in  T itle  V I I a n d  A D E A  c a s e s

is  u n n e c e s sa r y  a n d  in e q u i t a b le : em ployers  h a ve

a l re a d y  v i e w e d  t h e m erits  t h r o u g h s t a tu t o r il y -

m a n d a t e d  E E O C  c h a r g e p r o ce s si n g p r o c e d u r e s

a n d  t h e y  c o m m a n d  t h e k e y  facts . N o r s h o u ld

e m p l o y e e s b e  r e q u i r e d to  p l e a d p a r t ic u la r  l e g al

t h e o r ie s  ( such  a s  prete xt)  in  t h e c o m p la in t

because  t h e facts  m a y ultim ate ly  l en d

t h e m s e l v e s to  a l te r n a t iv e  t h e o r ie s  o f pro of.

ARGUMENT

F e d e r a l R u l e o f C i v i l Proce dure  8 4  c o m m e n d s

sim ple  f o rm  com plaints  to  cour ts  a n d

p r a ct it io n er s , “ in t e n d e d  to  indica te  t h e

s im plic i ty  a n d  brev ity  o f s ta t em e n t  w h i ch  th e

r u l e s co nt em pla te.”  B y  w a y  o f e x a m p l e , t h e

m o d e l c o m p la in t f o r neg l igen ce  om its re ference

to  t h e c o m m o n  law  elem ents  o f p r o o f f o r t h a t

cause  o f a c ti on :
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1 . A l l e g a ti o n o f j u r is d i ct io n .

2 . O n  J u n e 1 , 1 9 3 6 , in  a  p u b l ic  h i g h w a y

c a l le d  B o y l s to n  S t r e e t in  B o s to n ,

M assachu set ts , d e fe n d a n t ne glig en tly

d r o v e a  m o t o r ve hic le  aga inst  pla intiff

w h o  w a s  t h e n  c r os s in g  sa id  h i g h w a y .

3 . A s  a  res ult  pla intiff  w a s  t h r o w n  d ow n

a n d  h a d  h i s l e g b r o k e n  a n d  w a s

otherw ise i n ju r e d , w a s  p r e v e n t e d  f r om

t ra n s a ct in g  h i s bus iness ,  su ffe re d  g r e a t

p a i n o f b o d y  a n d  m i n d , a n d  i n c u r re d

e x p e n s e s  f o r m edica l a t t e n t io n  a n d

h o s p i ta l iz a t io n  in  t h e s u m  o f o n e

t h o u sa n d  do l lars .

W here fore  pla intiff  d e m a n d s  j u d g m e n t

aga inst  d e fe n d a n t in  t h e s u m  o f _ _ _ _ _

do l lars  a n d  cos ts .

F e d . R . C iv.  P ., Form  9 . I n s te a d  o f a  d e t a i le d

r e c it a t io n  o f c a u s a t io n  a n d  t h e tor t feasor ’ s du ty

o f d u e  c a r e , t h e m o d e l c o m p la in t rests  o n  a

bare  “ c o n cl u s o ry ”  a l le g a t i o n o f n e g l ig e n c e .

T h e  pet i t ioner ,  with  t h e brev ity  e x e m p l if ie d

b y  th is  form , a l le g e d  t h a t r e sp o n d e n t S o r e m a

N .A . f ir e d  h i m  o n  a c co u n t o f n a t io n a l orig in

a n d  a g e , in  v i o la t i o n o f T itle  V I I o f t h e C i v i l

Rig hts  Act ,  4 2  U . S.C . §  2 0 0 0 e  et seq. a n d  t h e

A g e  D iscr im ina tion  in  E m pl o y m e n t Act ,  2 9

U . S.C . §  6 2 1  et seq. (“ A D E A ”). T h i s Cou rt  m ust

d e c id e  w h e th e r  t h e pet i t ioner ’ s claim  s h o u ld

h a v e  e x p i r e d sole ly  o w i n g t o  th e  terseness  o f

h i s com plaint .  

T h e  f ram ers  o f t h e F e d e r a l R u l e s  e l e c te d
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s u b s ta n t ia l just i ce a n d  th e  l it ig a t i o n o f m erits

o v e r  t h e fusty  f o rma l i sm  o f c o d e p l e a d in g . T h e

Ru les , d e p a rt in g  f r o m  p r e -e x is ti n g p r a c t ic e , n o

l on g e r  force  p l e a d in g s  to  carry  t h e en tir e

w e i g h t o f s t a ti n g , n a r ro w i n g a n d  r e so lv in g  fact

i s su e s  in  a  c a s e . 5  C HARLES A LAN W RIGHT &

A RTHUR R .  M ILLER,  F EDERAL P RACTICE AND

P ROCEDURE §  1 2 0 2  a t  6 8 -6 9  (2d  e d . 1 9 9 0 )

( h e r e in a f t e r “W RIGHT &  M ILLER”) .  I n s te a d , t h e

R u l e s  a f ford  p a r t ie s  p r e -t r ia l con ferences ,

d i s co v e r y , sum m ary  j u dg m e n t  a n d  (ultim ate ly)

tr ials  to  w i n n o w  d ow n  fact  i s sues . In

part i cu lar ,  F e d e r a l R u le  o f C i v i l Proce dure

8(a )(2)  c o m m a n d s  t h a t a  “ p le a d in g  . .  .  sh all

con tain  . . . a  shor t  a n d  p l a in  s ta t em e n t  o f t h e

claim  s h o w in g  t h a t t h e p l e a d e r is  e n t i tl e d to

relie f. . . .”

Y e t  t h e app el late  c o urt ’s  d e c i si o n b e l o w

retrea ts  to  t h e era  o f c o d e p l e a d in g , d e m a n d i n g

t h a t a n  e m p l o y m e n t d iscr im in a t i o n pla intiff

p l e a d both  facts  a n d  a  l e g al theory  be fore  t h e

p rivil e g e  o f litiga ting . T h e  court  s p e c if ie d  t h a t

a  pla intiff  m ust  a l le g e  facts  e s ta b li sh i n g a  prima

facie case  und er  th e  f ram ew ork  o f McDonnell

Douglas Corp. v. Green, 4 1 1  U . S . 7 9 2  ( 1 9 7 3 )

(“McDonnell Douglas”) .  McDonnell Douglas, how ever ,

s e t o u t a  f ram ew ork  f o r w h a t  m ust  b e  p r o v e d  a t

tria l. T h e  Cou rt  o f Ap pea ls ’ e x t e n s io n  o f

McDonnell Douglas is  so  a t  o d d s with  t h e

fram ew ork  o f t h e F e d e r a l Ru les , a n d  th is

C ourt ’ s  d e f in i t iv e  h o l d in g s  in  Conley v. Gibson,

3 5 5  U . S . 4 1  ( 1 9 5 7 ) a n d  Leatherman v. Tarrant

County Narcotics Intelligence & Coordination Unit, 5 0 7

U . S . 1 6 3  ( 1 9 9 3 ), t h a t it  c a n n o t  s ta n d . Amici

req u e s t  t h a t t h e Cou rt  reverse  t h e d e c i si o n
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b e l o w  a n d  r e m a n d  f o r f u r th e r  proceed ing s .

I. THE FEDERAL RULES DISFAVOR COURT-IMPOSED,
HEIGHTENED PLEADING REQUIREMENTS 

A. The Federal Rules Decisively Rejected Code
Pleading in Favor of Notice Pleading

A  r e e x a m i n a t i o n o f t h e r e q u ir e m e n t o f “ fac t”

p le a d in g  w a s  a n  i m p o r ta n t aspect  o f f e d er a l

courts ’ p ro c e d u r a l re form s  d u r in g  t h e 1 9 3 0 s

a n d  1 9 4 0 s t h a t l e d to  t h e c u rr e n t F e d e r a l R u l e s

o f C i v i l P r o c e d u r e . P r o f essor  R ichard  L . M a r c u s

s u m m a r i ze d  t h e b a c k gr o u n d law  a s  thus :

C o m m o n  law  p l e a d in g , w h i ch  w a s

orig ina lly  ora l, e v o l v e d o v e r  c e n t u r ie s

into  a n  inc rea sin gly  d e t a i le d  w r i t t en

e x e r c is e . D u r in g  th e  s a m e  p e r io d , t h e

form s  o f act i o n  we re  d e v e l o p in g , a n d

th eir  l im i t a t i o n s r e in f o rc e d  p l ea d in g

d i f f icu l t i es . In  o r d e r to  pr ev ail,  t h e

c o m m o n  la w  p l aintiff  h a d  to  choose  t h e

correct  form  o f a c ti on . H e  a n d  h i s l a w y e r

t h e n  e m b a r k ed  o n  a n  e x c h a n g e  o f

p l e a d in g s  with  th e  d e fe n d a n t t h a t w a s

d e s i g n e d ultim ate ly  to  produ ce  a  sin gle

i ss u e f o r r e s o lu t i o n b y  a  j u d g e o r  t r ia l b y

j u r y , with  t r ia l itself  a s  s o m e t h in g  o f a n

a ft e rt h o u gh t to  t h e p le a d in g  process .  

Richa rd  L . M arcus ,  The Revival of Fact Pleading

Under the Federal Rules of Civil Procedure, 8 6  C OLUM.

L .  R EV. 4 3 3 , 4 3 7  ( 1 9 8 6 ) ( fo o t n o t e s om itted ). T h e

fram ers  o f t h e F e d e r a l Ru les , m ost  no tab ly

D ea n  ( la t e r S e c on d  C ircu it  J u d g e )  C h a r l e s

C la r k , a d v o c a t e d  a  p r o c ed u r a l o r d e r p r i v il e g in g
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discovery  a n d  t r ia l o n  t h e m erits  o v e r  p le a d in g

p r a c t ic e . See, e.g., C h a r l e s  C l a rk , The Handmaid  of

Justice, 2 3  W ASH.  U .L .Q . 2 9 7 , 3 1 8 - 1 9 ( 1 9 3 8 ) (“in

t h e case  o f a  r e a l d i s p u t e , there  is  n o  sub st itute

any wh ere  f o r a  trial” ) .

T h i s Cou rt  c e l e b ra t e d  t h e depa rture  f r o m  p r e -

R u l e s  p r a c t ic e :

U n d e r  th e  p r i o r f e d er a l p r a c t ic e , t h e

p r e -t r ia l f u n c t io n s  o f no tice-g ivin g

is s u e - fo r m u l a t i o n a n d  f a c t- r e v e la t i o n

w e r e  p e r f o r m e d  p r i m a r i l y  a n d

i n a d e q u a tely  b y  t h e p lead ings .  Inqu iry

into  t h e i s su e s  a n d  t h e facts  be fore  t r ia l

w a s  na rro w ly  c o n fi n ed  a n d  w a s  o f t en

cum bers o m e  in  m e t h o d . T h e  n e w  ru les ,

how ever ,  restr ict  t h e p l e a d in g s  to  t h e

t a sk  o f g e n e r a l no tice -giv ing  a n d  inves t

t h e d e p o s i t ion-d iscovery  process  with  a

v i ta l role  in  t h e p r e p a r a t io n  f o r tr ial.

T h e  var ious  in strum ents  o f d iscovery

n o w  s e r v e (1)  a s  a  d e v i c e , a lo n g  with  t h e

pre - t r ia l h e a r in g  u n d e r  R u l e 1 6 , to

n a r r o w  a n d  clar ify  t h e ba sic  i s su e s

b e t w e e n  t h e p a rtie s , a n d  (2)  a s  a  dev ice

f o r a s ce r ta in i n g t h e fac ts , o r  i n fo r m a t i o n

a s  to  t h e ex is tence  o r  wh erea bou ts  o f

fac ts , r e la t iv e  to  those  i s sues .

Hickman v. Taylor, 3 2 9  U . S . 4 9 5 , 5 0 0 - 0 1 ( 1 9 4 7 )

( fo o t n o t e s om itted ). 

T h e  ce n t e rp iece  o f th is  re form  w a s  R u l e

8(a )(2)  w h i ch  s t a t e s t h a t “ [a ] p le a d in g  . . . sh all

con tain  . . . a  short  a n d  p lain  s t a te m e n t  o f t h e

claim  s h o w in g  t h a t t h e p l e a d e r is  e n t i tl e d to
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relie f. .  .  .”  5  W RIGHT &  M ILLER, supra, §  1 2 0 2  a t

6 8  (“R ule  8  is  t h e k e y s t o n e o f t h e s y s t e m  o f

p le a d in g  e m b o d i e d in  t h e f e d er a l ru les”);  J u d g e

P atr icia  M . W a l d , Summary Judgment at Sixty, 7 6

T EX.  L .  R EV. 1 8 9 7 , 1 9 1 7  ( 1 9 9 8 ) ( d es c ri bi n g R u l e

8  a s  t h e “ je w e l  in  t h e c r ow n  o f t h e F e d e r a l

R ule s”).

T h i s Co urt ’s  p r e em i n e n t i n t e rp r e t a t io n  o f

R u l e 8(a )(2)  r e m a in s  Conley v. Gibson, 3 5 5  U . S .

4 1  ( 1 9 5 7 ). Afr i can-A m erican  r a il w a y wo rkers

a l le g e d  th a t  th eir  u n i o n  b r e a c h e d  i ts du ty  o f

fair  r e p r e s e n t a ti o n u n d e r  t h e R a i lw a y  L a b o r

A ct  w h e n  it  a l lo w e d  t h e m  to  b e  r e p l a c ed  o r

d e m o t e d in  f a v o r o f  w h i te  em ployees .  Conley

r e j e ct e d t h e u n i on ’s  a r g u m e n t t h a t t h e

c o m p lai n t l a c k e d s u f fi c ie n t  de tail  to  supp ort

t h e g e n e r a l a ll eg a t io n s o f d i s cr i m i n a t io n :

T h e  d e c is i v e a n s w e r  to  th is  is  t h at  th e

Fed era l R u l e s o f C i v i l Proce dure  d o  n o t

require  a  c la im a n t  to  s e t o u t in  de tail  t h e

facts  u p o n  w h i ch  h e  b a s e s h i s claim . T o

t h e contra ry , a l l t h e R u l e s  require  is  “a

sh o rt  a n d  p l a in  s ta t em e n t  o f t h e claim ”

t h a t w ill g i v e t h e d e fe n d a n t fair  not i ce  o f

w h a t t h e pla intiff ’s  claim  is  a n d  th e

g r o u n d s u p o n  w h i ch  it  res ts . T h e

illus tra tive  form s  a p p e n d e d  to  t h e R u l e s

p la in l y d em onstrate  th is .  Such s i m p l if ie d

“not i ce  p l e a d in g ”  is  m a d e  po ssib le  b y  t h e

l ib e r a l opp ortun ity  f o r d iscovery  a n d  t h e

o t h e r p r e tr ia l p r o c e d u r e s e s t a b li s h e d b y

t h e R u l e s  to  d i s c lose m ore  pr ecis ely  t h e

ba sis  o f b o th  cla im  a n d  de fense  a n d  to

d e fi n e m ore  na rro w ly  t h e d i sp u te d  facts
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a n d  i ssues . [Id. a t  4 7 -4 8 , footno te

om itte d.]  

T h i s Cou rt  c o n t in u e s  to  h o l d t h a t u n d e r  th is

r u l e , a  par ty  h a s  “ n o du ty  to  s e t out  a ll o f t h e

r e le v a n t facts  in  h i s co m pla int .”  Atchison Topeka

and Santa Fe Ry. Co. v. Buell, 4 8 0  U . S . 5 5 7 , 5 6 8

n . 1 5 ( 1 9 8 7 ).

T h i s C o u r t h as  a l so  r e j e ct e d  jud icial  inge nu ity

d i r e ct e d  aga inst  t h e not i ce  p le a d in g  s t a n d a rd .

In  Leatherman v. Tarrant County Narcotics Intelligence

& Coordination Unit, 5 0 7  U . S . 1 6 3  ( 1 9 9 3 ), t h e

Cou rt  unan imou s ly h eld  t h a t f e d er a l cour ts

m a y n o t  a p p l y a  p le a d in g  s tanda rd  “m ore

s tr in g e n t than  the  us u a l p le a d in g  r e q u i r e m e n ts

o f R u l e 8 ( a ) o f t h e F e d e r a l R u le s  o f C i v i l

P r ocedure  in  civil  r ights  c a s e s a l le g i ng

m u n i ci p a l l iabi l i ty” u n d e r  s e c t io n  1 9 8 3 .

Leatherman n o t e d  t h a t “ th e  F e d e r a l R u l e s  . . .

address  in  R u l e 9 ( b ) t h e n e e d  f o r g r e a t e r

par t icularity  in  p le a d in g  cer tain  ac t i ons , b u t d o

n o t  inc lud e  . . . a n y  re ference  to  com plaints

a l le g in g  m u n i ci p a l l iabi l i ty u n d e r  §  1 9 8 3 .

Expressio unius est exclusio alterius.”  Id. a t 1 6 8 . T h e

Cou rt  n o t e d  t h a t regard less  o f w h e t h e r

h e i g h t e n e d p l e a d in g  s t a n d a r d s m i g h t b e

d e s i ra b l e , such  a  res ult  “mu st b e  o b t a i n e d b y

t h e process  o f a m e n d i n g t h e F e d e r a l Ru les , a n d

n o t  b y  jud icial  interp re ta tion .”  Id. Cou rts , in

s u m , m ust  h o n o r  R u l e 8(a )(2)  in  substan ce  a n d

n o t  inno vate  f o r t h e s a k e o f d o c k e t c le a r in g .

J u d g e  R ich a rd  A . P o s n e r  in  Jackson v. Marion

County , 6 6  F . 3 d 1 5 1 , 1 5 3  (7th  Cir .  1 9 9 5 ) , so

affirm ed  in  a  civil  r ights  c a se  wh ere  a

c o m p la in t w a s  d i s m i s s e d f o r lack  o f s p e c if ic it y :
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[Leatherman]  re jects  . . . t h e i m p o s i t io n  o f

h e i g h t e n e d p le a d in g  requ irem ents  in

c a s e s g o v e r n e d  b y  t h e F e d e r a l R u l e s  o f

C i v i l P rocedu re  un less  r e q u i r e d b y  t h e

r u l e s them se lves , w h i ch  is  to  s a y b y  R u l e

9 . T h e  Cou rt  d i d l e a v e o p e n  t h e

poss ibi l i ty t h a t com plaints  aga inst

defen dan ts  w h o  m i g h t h a v e  a  de fense  o f

im m un ity  (which  m u n i c ip a l it ie s  d o  n o t  .

. .)  m a y h a v e  to  b e  p l e a d e d with

p a r t ic u l a ri ty . T h e  im m u nity  is  aga inst

b e in g  s u e d  a s  w ell  a s  aga inst  h a v in g  to

p a y  d a m a g e s  a n d  w o u l d b e  u n d e r m i n e d

if t h e d e fe n da n t h a d  to  e n g a g e  in

p r e tr ia l d iscovery  in  order  to  f ind  o u t

ex ac tly  w h a t  w r o n g  t h e pla intiff  w a s

c h a rg in g  h i m  with . S o  R u l e 9  m a y n o t  b e

e x h a u s t i v e . B u t  apart  f r o m  t h e ru le  itse lf

a n d  a  t iny  h a n d fu l o f a r g u a b ly

app ropr iate  jud icial  sup plem ents  to  i t , a

p l aintiff  in  a  su it  in  f e d er a l court  n e e d

n o t  p l e a d fac ts ; h e  c a n p l e a d conc lus ions .

.  . . T h e  pressu re  o f h e a v y  c a s e lo a d s in

t h e d is tr i c t cour ts  . . . h a s  p l a c e d s tr a in s

o n  t h e F e d e r a l R u l e s  o f C i v i l P r o c e d u r e .

Tho se  ru les , dra f t e d a t a  tim e  w h e n  t h e

f e d er a l cour ts  we re  l ess b u s y , m a y . . .

n o t  h a v e  k e p t u p  with  t h e grow th  in

f e d er a l l it ig a t i o n . In cre as ing ly  t h e r u l e s

are  b e n t— R u l e 5 6  to  allo w  ca s e s  t h a t

form erly  w o u l d h a v e  g o n e to  t r ia l to  b e

d i s p o s e d o f o n  sum m ary  j u dg m e n t , R u l e s

8  a n d  1 2  to  allo w  c a s e s t h a t form erly

w o u l d h a v e  g o t t e n a t  le a s t  a s  far  a s

sum m ary  j u dg m e n t  to  b e  d e c i d e d o n  t h e
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plead ings .  . . . M ost  j u d g e s are

p r a g m a t is ts , a n d  w ill allo w  r u l e s to  b e

b e n t w h e n  t h e pressu re  is  g re at .  B u t

“ b ent”  d o e s  n o t  m e a n  “b ro ke n.”  . . .

Leatherman m a k e s  c le a r t h a t t h e f e d e ra l

c o u rt s  a r e  n o t  t o  in te rp o la te  a

r e q u ir e m e n t o f fac t  p le a d in g  into  th e

f e d er a l ru les .

Thu s , “ ‘I  w a s  t u r n e d  d ow n  f o r a  job  because  o f

m y  r a c e ’ is  a l l a  c o m p la in t h a s  to  s a y ” to  sat isfy

R u l e 8(a )(2)  in  a  T itle  V I I a c ti on . Bennett v.

Schmidt, 1 5 3  F . 3 d 5 1 6 , 5 1 8  (7th  Cir .  1 9 9 8 ) .

 

B. The Cumulative Force of the Federal Rules Ad-
vantages Economical Pleading

In  a d d i t io n  to  R u l e 8(a )(2)  a n d  Form  9  o f R u l e

8 4 , both  n o t e d  a b o v e , a  w a l k in g  t o u r o f o t h e r

s e ct io n s o f t h e F e d e r a l R u l e s  r e i n fo rc e s  t h e

m and ate  o f not i ce  p l e a d in g . 

1 . Rule 7(c): “ D e m u r r e r s ,  p l e a s ,  a n d

e x c ep t io n s f o r insuf f i c iency  o f a  p le a d in g  sh all

n o t  b e  u s e d .”  A  c o m p a n i o n to  R u l e 8 , th is

s e c t io n  a b o l is h e d  f o rm a l c o m m o n  la w

ch a l le n g e s  to  t h e insuf f i c iency  o f p l e a d in g s .

T h is  s e c t io n  a d v a n c e d  t h e f rame rs ’ c o m m o n

g o a l o f sh ifting  t h e lit iga nts ’ ba ttle  f r o m  t h e

p l e a d in g s  to  t h e m er i t s . T h e  fr a m e rs  p r o v i d e d

a n  a l te r n a t iv e  to  such  pract i ce  in  t h e face  o f a n

u n c l ea r  p le a d in g  u n d e r  R u l e 8 ( b) : w h e n  t h e

d e fe n d a n t c a n n o t  ad eq ua tely  affirm  o r  d e n y

alle gat ions ,  it  “sh all  so  state  a n d  th is  h a s  th e

e f fec t o f a  d e n ial .”  T h e  d e fe n d a n t t h u s suf fers

n o  pre judice  a t  t h e p le a d in g  s t a ge  a n d  m a y
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condu ct  d iscovery  to  clar ify  t h e claim .

T h o u g h  s e l d o m  n o t e d  t o d a y , R u l e 7 (c ) w a s  a

s e n s a t io n  w h e n  f i r s t a d o p t e d . “W h e t h e r  R u l e

7(c ) w o u l d s u c c e e d in  i ts o b j e ct iv e  w a s  a  m a t t e r

o f con sid era ble  d o u b t a t  t h e t im e  o f  th e

p r o m u l g a t io n  a n d  a d o p t i o n o f t h e f e d er a l r u l e s

. . . . De spite  t h e c larity  o f th is  p o l ic y , it  t o o k  a

n u m b e r  o f years  to  p e r s u a d e t h e bench  a n d  b a r

t h a t R u l e 7 (c ) m e a n s  w h a t  it  says ,  a n d  t h at

dem urrers  are  n o t  to  b e  e n t e r t a in e d  in  a c ti on s

in  t h e f e d er a l co ur ts.”  5  W RIGHT &  M ILLER, supra,

§  1 1 9 6  a t  5 5 6 - 5 8 . 

2 . Rule 8(e)(1): “Each  a v e rm e n t  o f a  p le a d in g

sh all  b e  s im p l e , c o n c i se , a n d  direct .  N o

t e ch n i c al form s  o f p le a d in g  o r  m otio n s  are

re q u i re d . ” Co urts  i n t e rp r e t th is  p r o vi si on , in

t h e c o n t e x t o f e m p l o y m e n t dis crim in at i o n

cases ,  to  req uir e  a  s ta t em e n t  o f t h e ba sis  o f

discr im inati o n , a n d  n o  m o r e .  See, e.g., EEOC v.

J.H. Routh Packing Co., 2 4 6  F . 3 d 8 5 0 , 8 5 3  (6th  Cir .

2 0 0 1 ) (“[a]n  a c c u s a t io n  o f d i s cr i m i n a t io n  o n  t h e

ba sis  o f a  p a r t ic u la r  i m p a ir m e n t p r o v i d e s t h e

d e fe n d a n t with  s u f fi c ie n t  not i ce  to  b e g i n i ts

de fense  aga inst  t h e claim ”);  Bennett , 1 5 3  F . 3 d a t

5 1 8  ( “a  r e q u ir e m e n t t h a t com plaints  con tain  a l l

o f t h e ev iden ce  n e e d e d  to  pr ev ail  a t  tria l, o r  a t

leas t  a l l t h e facts  t h a t w o u l d h a v e  b e e n

r e q u i r e d u n d e r  t h e p r e -1 9 3 8  s y s te m  o f c o d e

p l e a d in g , w o u l d i n du c e pla intiffs  to  v io late

R u l e 8 ( e ) . . . b y  l ar d in g  th eir  com plaints  with

facts  a n d  l e g al the orie s”) .

3 . Rule 8(f): “A l l  p l e a d in g s  sh a l l  b e  s o

cons tru e d  a s  to  d o  s u b s ta n t ia l jus tice .”  A s  a

l ea d in g  t reat i se note s , “T h i s p r o v i s io n  is  n o t



15

sim ply  a  preca t o ry  s ta t em e n t  b u t ref lects  o n e

o f t h e b a sic  p h i l o so p h i e s o f pract i ce  u n d e r  t h e

f e d er a l ru les .”  5  W RIGHT &  M ILLER, supra, §  1 2 8 6

a t 5 4 6 - 4 8 . T h i s Cou rt c i te d  th is  s e c t io n  in

Conley, h o ld in g  t h a t “[f]ollo w ing  t h e sim ple

g u i d e o f R u l e 8(f)  . . . , w e  h a v e  n o  d o u b t t h a t

pet i t i oners ’ c o m p la in t  ad eq ua tely  s e t forth  a

claim  a n d  g a v e  th e  re spon den ts  fair  not i ce  o f

i t s  ba sis.”  Conley, 3 5 5  U . S . a t  4 8 . Cou rts  o f

a p p e a ls  a l so  c i te  th is  s e c t io n  to  c o n st ru e  T itle

VII ,  A D E A  a n d  r e l a te d  a n ti-d i s cr i m i n a t io n

com pla i n t s . See, e.g., Sparrow v. United Air Lines,

Inc., 2 1 6  F . 3 d 1 1 1 1 , 1 1 1 4  (D .C . Cir .  2 0 0 0 ) ;

Yamaguchi v. U.S. Dept. of the Air Force, 1 0 9  F . 3 d

1 4 7 5 , 1 4 8 0 - 8 1 (9th  Cir .  1 9 9 7 ) .

4 . Rule 9(b)-(h): R u l e 9  sp eci f ie s  pa rt icu la r

a ll eg a t io n s t h a t m ust  b e  p l e a d with  s p e c if ic it y .

T h i s Cou rt  in  Leatherman n o t e d  t h a t “ p e rh a p s  if

R u l e s  8  a n d  9  we re  rew rit t e n  to d a y , claim s

a g a inst m u n i c ip a l it ie s  u n d e r  §  1 9 8 3  m i g h t  b e

s u b j e c te d  to  t h e a d d e d  spec i f ic i ty r e q u ir e m e n t

o f  R u l e 9(b ).”  Leatherman, 5 0 7  U . S . a t  1 6 8 . I t

h e l d , t h o u gh , t h a t f u r th e r  e x c ep t io n s to  R u l e 8

n o t  a l re a d y  e x p re s s e d in  R u l e 8  m a y o n ly  b e

c r e a t e d t h r o u g h t h e r u le m a k i n g process .  Id.

5 . Rule 12(e): “ I f  a  p l ea d in g  t o  w h i ch  a

r e s p o n s iv e  p le a d in g  is  p e r m i t t e d is  so  v a g u e o r

a m b i g u o us  that  a  p arty  c a n n o t  rea son ab ly  b e

r e q u i r e d to  f ra m e  a  r e s p o n s iv e  p l e ad in g , t h e

par ty  m a y m o v e  f o r a  m o re  def inite  s ta t em e n t

before  i n te r p os in g  a  r e s p o n s iv e  p l e a d in g . ” H ere

l ie s  t h e t o o l t h a t m ost  ne ar ly  m eets  t h e n e e d s

o f cour ts  a n d  a d v o c a t e s w h o  find  a  T itle  V I I o r

A D E A  p l e ad in g  t o o obscure  to  c o m p r e h en d  o r
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answ er . See M arcus ,  supra, 8 6  C OLUM.  L .  R EV. a t

4 5 2  (“[p ] r ov id in g  not i ce  w o u l d s e e m ,  a f t e r all,

to  b e  t h e f u n c t io n  o f a  m o t i o n  f o r a  m o re

def inite  s ta t e m e n t u n d e r  R u l e 12 (e)”) .  T h i s

Cou rt  rec en tly  so  n o t e d  in  a  d e c i si o n r e je c ti n g

a  h e i g h t e n e d  b u r d e n  o f  p r o o f  f o r

“ u n c o n s t it u t io n a l m o t iv a t io n ” c a s e s b r o u gh t

aga inst  p u b l ic  o f f ic ia l s . Crawford-El v. Britton, 5 2 3

U . S . 5 7 4 , 5 9 7  ( 1 9 9 8 ) (no ting  t h a t t h e d is tr i c t

c o urt  m a y o r d e r a  rep ly  to  a  de fenda nts ’

a n s w e r  u n d e r  R u l e 7 ( a ) o r  a  m ore  def inite

s ta t em e n t  o f t h e pla intiff ’s  cla im  u n d e r  R u l e

12 (e)) .  A s  t h e Sev enth  C ircu it  n o t e d  in  a n

e m p l o y m e n t ca s e , “ th e  [em ployer ]  cou ld  h a v e

r e q u e s t e d a  m ore  def inite  s ta t em e n t  u n d e r

R u l e 1 2 ( e ) if [ i t ] b e l ie v e d  t h a t it  n e e d e d  m ore

in fo rmat i on  ab ou t [p lain tiff ’s]  a l le g a tions.”  Scott

v. City of Chicago, 1 9 5  F . 3 d 9 5 0 , 9 5 2  (7th  Cir .

1 9 9 9 ) . S o r e m a , N . A ., d i d n o t  file  such  a  m o t i o n

b e l o w .
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6 . Rule 56: T h e  c o m p le m e n t  t o  j u d ic ia l

r e st ra in t  o n  R u l e 1 2 ( b )( 6 ) m o t io n s to  d i smiss  is

R u l e 5 6  sum m ary  j u dg m e n t . A s  this  Cou rt

n o t e d  in  Celotex Corp. v. Catrett, 4 7 7  U . S . 3 1 7 , 3 2 7

( 1 9 8 6 ):

Before  t h e sh ift  to  “n ot i ce  p l e a d in g ”

a cco m p l is h e d  b y  t h e F e d e r a l Ru les ,

m o t io n s to  d i smiss  a  c o m p la in t o r  to

s t ri k e a  de fense  we re  t h e p r in c ip a l too ls

b y  w h i ch  fac tu ally  i n s u ff ic i e n t claim s  o r

d e f e n s e s cou ld  b e  i s o la t e d  a n d  p r e v e n t e d

fro m  g o in g  to  t r ia l with  t h e a t te n da n t

u n w a r r a n t e d c o n s u m p t i o n  o f p u b l ic  a n d

priva te  resources .  B u t  with  t h e a d v e n t o f

“not i ce  p l e a d in g , ” t h e m o t i o n  to  d i smiss

s e l d o m  fulfills  th is  f u n c t io n  a n y  m o re ,

a n d  i ts  p lace  h a s  b e e n  t a k e n  b y  t h e

m o t i o n  f o r sum m ary  j u dg m e n t .

S u m m ary  j u dg m e n t  t a k e s p lace  o n ly  a f t e r t h e

p a r t ie s  h a v e  h a d  a n  o p p o rtun ity  f o r full

d i s co v e r y . Id. a t  3 2 6  (citin g  R u l e  5 6(f)) .  A n d  in

contras t  to  t h e p le a d in g  s t a g e, sum m ary

j u d gm e n t  c o n t e m p l a t e s a  r e v i e w o f t h e facts .

Lujan v. National Wildlife Federation, 4 9 7  U . S . 8 7 1 ,

8 8 9  ( 1 9 9 0 ) (no ting  t h a t R u l e 8 (a ) , u n l ik e  R u l e

5 6 , “ p r e sum es tha t ge n e r a l a ll eg a t io n s em brace

those  sp ecific  facts  t h a t are  necessa ry  to

supp ort  t h e claim ”). A n  at tack  o n  t h e pla intiff ’s

pri m a facie  c a s e  i n  a n  e m p l o y m e n t

d i s cr i m i n a t io n  act i o n  m a y  su itab ly  occur ,  if a t

all ,  a t  t h e sum m ary  j u dg m e n t  s t a g e afte r  a

s u f fi c ie n t  opp ortun ity  f o r d i s co v e r y .

C. Rule 12(b)(6) Does Not Allow Dismissal of a Complaint
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Simply Because It Pleads Discrimination in a
Conclusory Fashion

T h e  role  o f R u l e 1 2 ( b )( 6 ) in  a  not i ce  p l ea d i ng

reg im e  f ou n d  d e f in i t io n  in  Conley. T h e  u n i o n

d e fe n d a n t a r g u e d  t h a t p la int i ff s ’ c o m p la int

f a il e d to  state  a  claim . B u t  th is  Cou rt  h e l d t h a t

t h e a ll eg a t io n s we re  suf f ic ient :

In  a p p r ai si n g t h e suf f i c iency  o f t h e

c o m p la in t w e  f o ll o w , o f co u r s e , t h e

a c c e p t e d ru le  t h a t a  c o m p la in t s h o u ld

n o t  b e  d i s m i s s e d f o r fa i lure to  state  a

claim  u n le ss  it  app ears  b e y o n d d o u b t

th a t  t h e pla intiff  c a n p r o v e n o  s e t o f

facts  in  supp ort  o f h i s claim  w h i ch  w o u l d

en title  h i m  to  relie f. H e r e ,  t h e c o m p la in t

a l le g e d , in  par t , t h a t pet i t ioners  w e re

d i s ch a r g e d  w ron gfu lly  b y  th e  R a i lr o a d

a n d  t h a t t h e U n i o n , a c ti n g a c c o rd i n g  to

p la n , r e f u s e d to  p r o tec t  th e i r j o b s a s  it

d i d those  o f w h i te  e m p l o y e e s o r  t o  h elp

t h e m  with  th eir  g rie v a n c e s  a l l because

t h e y  we re  N egroes .  I f these  alle g a ti on s

are  p r o v e n  there  h a s  b e e n  a m ani fes t

breach  o f t h e U n i o n ’s  s t a t u to ry  d u ty  to

repre s e n t fairly  a n d  w i th o u t ho stile

d i s cr i m i n a t io n  a l l o f t h e e m p l o y e e s in

t h e b a r ga in i n g un it .

Id. a t  4 5 - 4 6 , footno te  o m i t te d . S o m e  two

d e c a d e s  later , in  Scheuer v. Rhodes, 4 1 6  U . S . 2 3 2 ,

2 3 6  ( 1 9 7 4 ), t h e Cou rt r e a f fi r m e d  t h e r e s tr ic t iv e

Conley s t a n d a rd : “[t]he  i ss u e is  n o t  w h e t h e r  a

pla intiff  w ill ultim ate ly  p rev ail b u t w h e t h e r  t h e

c la im a n t  is  e n t i tl e d to  o f fe r  ev iden ce  to  supp ort

t h e cla im s.”
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2 See, e.g., Village of Willowbrook v. Olech,  5 2 8  U . S . 5 6 2 ,

5 6 5  (20 0 0 )  (pla int i f f  s t a t e d claim  o f  e q u a l

p r o te c ti on ; c o m p l a in t  t h a t  cou ld  “ fair ly  b e

cons tru e d  a s  a l le g in g  t h a t t h e V il lag e  i n te n t io n a lly

d e m a n d e d  a  3 3 - f o o t e a s e m e n t  a s  a  c o n d i t io n  o f

c o n n ec ti n g h e r  p r o p e r t y  to  t h e m u n i c ip a l w a t e r

su pp ly  w h e r e  t h e V il lag e  r e q u i r e d o n ly  a  1 5 - f o o t

e a s e m e n t f r o m  o t h e r  sim ilarly  s i tu a t e d  prop er ty

ow ners ,”  th a t  “ th e  V i l la g e ’ s d e m a n d  w a s  ‘ ir r a t io n a l

a n d  w h o l l y  a r b i t ra r y ’ a n d  t h a t t h e  V il lag e

ultim ate ly  c o n n e c t e d  h e r  p rope r ty  a f t e r r e ce iv in g

a  clea rly  ade qua te  1 5 - f o o t ea sem en t”) ;  Brower v.

County of Inyo,  4 8 9  U .S .  5 9 3 , 5 9 7  ( 1 9 8 9 ) ( in  Fou rth

A m e n d m e n t  c a s e , r e ve r si n g d i sm i ss a l o f  c o m p l a in t

wh ere  “Pe t i t i oners  h a v e  a l l e g e d t h e e s ta b l is h m e n t

o f  a  r oadb lo ck  c ro s s in g  bo th  lan e s  o f  t h e  h i gh -

w ay ”) ;  Hospital Bldg. Co. v. Trustees of Rex Hospital,  4 2 5

U . S . 7 3 8 ,  7 4 6  ( 1 9 7 6 ) ( re v e rs in g  d i sm i s s a l o f

a n t i t r u s t com pla int ;  “dis m issa ls  p r i o r t o  g iv in g  t h e

pla int i f f  a m p l e  opp or tun i ty  f o r d i s covery  sh ou ld  b e

g r a n t e d  very  spa ring ly”) ;  Cruz v. Beto,  4 0 5  U . S . 3 1 9 ,

3 2 2  ( 1 9 7 2 ) ( re v e rs in g  d i sm i s s a l o f  pr is on er ’s

r e li gi ou s  d i s c ri m i n a t i o n  com pla int) .

Conley i n it ia t e d  a  c o n ti n u ou s line  o f auth ority

s u p p or ti n g a n  u n c o m p l ic a t e d s tand ard  o f

p le a d in g  a n d  s tr i c t enforce m e n t o f R u l e

1 2 ( b )( 6 ).2 T h e  Cou rt  h a s  a p p l i e d these  prec epts

sp ecific ally  in  t h e e m p l o y m e n t  d i s cr i m i n a t io n

a r e n a . In  McDonald v. Santa Fe Trail Transp. Co.,

4 2 7  U . S . 2 7 3 , 2 8 3  n . 1 1 ( 1 9 7 6 ), th is  Cou rt

re je c t e d a n  em ployer ’ s  a r g u m e n t u n d e r  T itle

V I I  t h a t  p l a i n t i f f s  a l l e g i n g  r a c i a l

d i s cr i m i n a t io n  “ w e r e  r e q u i r e d to  p l e a d with

‘part icular ity ’ t h e d e g r e e  o f s im ilarity  b e t w e e n

th eir  culpa bi l i ty  in  t h e a l le g e d  the ft  a n d  t h e
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i n vo lv e m e n t o f t h e f a v o r e d c o e m p l o y e e ,

Ja ck so n.”  Hishon v. King & Spalding,  4 6 7  U . S . 6 9 ,

7 3  ( 1 9 8 6 ), a n o t h e r  T itle  V II  c a s e , r e v e r s e d a

R u l e 1 2 ( b )( 6 ) d i sm i s s a l a n d  r e a f fi r m e d  t h a t “ [a ]

court  m a y d i smiss  a  c o m p la in t o n ly  if it  is  c le a r

t h a t n o  r e l ie f cou ld  b e  g r a n t e d u n d e r  a n y  s e t o f

facts  t h a t cou ld  b e  p r o v e d  c o n si st e n t with  t h e

alle ga tion s.”  T h ere  is  n o  h i n t in  a n y  o f th is

Co urt ’s  d e c is io n s r e q u ir in g  p a r t ic u l a r iz e d  facts

in  T itle  V I I o r  A D E A  p l e a di n g s in  o r d e r f o r

t h e m  to  s u r v iv e  a  R u l e 1 2 ( b )( 6 ) m o t io n .

T h e  Co urts  o f A p p e a l s reg ula rly  c i te  to  Conley

to  r e v e r s e  R u l e 1 2 ( b )(6)  dis m issa ls  o f

e m p l o y m e n t d i s cr i m i n a t io n  c o m p l a in ts . M ost

court s  h o l d t h a t pla intiffs  n e e d  n o t  h a v e

a l le g e d  p a r t ic u la r  facts  to  es tab l i sh a  prima facie

c a s e . See, e.g., Weston v. Pennsylvania, 2 5 1  F . 3 d

4 2 0 , 4 2 8 - 2 9 (3d  Cir .  2 0 0 1 ) (c it ing  Conley, court

find s  t h a t bare  alle ga tio n  o f ho stile  wo rk

e n v ir o n m e n t w a s  s u f fi c ie n t  to  m e e t  R u l e 8

p le a d in g  requ irem ents  a n d  s u r v iv e  d i sm i s s a l

fo r  fa i lure to  state  a  claim ); J.H. Routh Packing

Co., 2 4 6  F . 3 d a t  8 5 1  ( “Th e  F e d e r a l R u l e s  o f

C i v i l Proce dure  p r o v id e  fo r  a  l ib e r a l s y s t e m  o f

no tic e  ple ad ing ”);  Sparrow, 2 1 6  F . 3 d a t  1 1 1 4

(“Th e  g r o u n d s f o r t h e d is tr i c t cour t ’s d i sm i s s a l

o f S p a r r o w ’ s c o m p lai n t are  i n co n s is te n t with

R u l e 8  a n d  Conley”) ; Bennett , 1 5 3  F . 3 d a t  5 1 8

(“[t]o  t h e e x te n t t h e distr i c t court  r e q u i r e d

pla intiff  to  i n cl u d e in  t h e c o m p la in t a ll eg a t io n s

s u f fi c ie n t  (if p r o v e d ) to  pr ev ail  a t  tr ial,  t h e

court  i m p o s e d  a  r e q u ir e m e n t o f fact -ple ad ing ”);

Yamaguchi, 1 0 9  F . 3 d a t  1 4 8 0 - 8 1 ( “th e se  l ib e r a l

p le a d in g  r u l e s o n ly  require  t h a t t h e ave rm ents
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o f t h e c o m p la in t su fficien tly  es tab l i sh a  ba sis

f o r j u dg m e n t  aga inst  t h e de fen da nt” ); Ring v.

First Interstate Mortg., Inc., 9 8 4  F . 2 d 9 2 4 , 9 2 6  (8th

Cir .  1 9 9 3 ) ( “ the  [McDonnell Douglas]  p r im a  fac ie

case  u n d e r  th is  an aly sis  is  a n  e v ident iary

sta nd ar d— it de f ines  th e  q u a n tu m  o f p r o o f

pla intiff  m ust  p r e se n t to  create  a  r e bu tta ble

p r e s u m p t i o n  o f d i s c ri m i n a t io n  t h a t shi f ts  t h e

b u rd e n  to  d e fe n d a n t to  art icula te  s o m e

l e g it im a t e , non discr imina tory  r e a s o n f o r i ts

co nd uc t,”  b u t “is  n o t  a  p r o p e r  m easure  o f

w h e t h e r  a  c o m p la in t fails  to  state  a  claim ”).

T h e  S e c on d  C ircu it  app ears  to  b e  t h e out l ier ,

a s  t h e p r e se n t case  dem onstrates .  R e c e n t ly , in

Gregory v. Daly, 2 4 3  F . 3 d 6 8 7  (2d  Cir .  2 0 0 1 ) , t h e

court  r e v e r s e d d i sm i s s a l o f a  T itle  V I I

c o m p la in t u n d e r  R u l e 1 2 ( b )( 6 ). B u t  w h i le  citin g

Conley, it  r e a f fi r m e d  t h a t a  p l a in tif f m ust  s e t

forth  e n o u g h  facts  in  h e r  c o m p la in t to  s e t forth

a  pr im a  fac ie  claim . I t  h e l d t h a t “a  sim ple

d e c l a r a ti o n t h a t defen dan t ’s condu ct  vio late d

th e  ult im ate  l e g al s tanda rd  a t  i ss u e (e.g ., it

w a s  ‘ because  o f s e x ’ o r  ‘s e vere  o r  p e r v a s i v e ’)

d o e s  n o t  s u f fi c e ” to  s u r v iv e  a  m o t i o n  to  d i smiss .

Id. a t  6 9 2 . T h e  l o w e r  cour t ’s d e m a n d  t h a t a

pla intiff  c i te  facts  in  supp ort  o f each  e le m e n t  o f

McDonnell Douglas dep arts  f rom  th e  s e t t le d

standa rd  o f Conley b y  r e q u ir in g  initia l p le a d in g

o f facts  and a  l e g al t h e o r y . 

II. HEIGHTENED PLEADING RULES CANNOT BE
JUSTIFIED IN EMPLOYMENT DISCRIMINATION
CASES

P l e ad in g  requ irem ents  are  s o m e w h a t  e last i c ,
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3 A s  d i s c u s s e d m ore  ful ly  b e l o w ,  t h e s e  i n c lu d e  t h e

(co nt inu ed ...)

a n d  th is  Cou rt  h a s  r e c o g n i ze d  t h a t t r ia l cour ts

m a y e n j o y a  l im i t e d  d i s cr e t io n  to  insist  t h at

p l e a d in g s  con tain  s o m e  a d d i ti o n a l de tail  in

ex cep tion ally  c o m p l e x  c a se s ,  such  a s  ant i t rust

consp i rac ies . Associated General Contractors of

California, Inc. v. California State Council of

Carpenters, 4 5 8  U . S . 5 1 9 , 5 2 8  n . 1 7 ( 1 9 8 3 ) (in  a

C l a y t o n  A c t c o n s p ir a c y  c a se , th is  Cou rt

o b s e r v e d t h a t “[c]e rta inly  in  a  c a se  o f  th i s

m a g n i t u d e , a  d is tr ic t  c o urt  m ust  ret ain  t h e

p o w e r  to  ins i s t u p o n  s o m e  spec i f ic i ty in

p le a d in g  be fore  a ll ow i n g a  po ten tially  m a s s i v e

f a ct u a l controversy  to  pro cee d”).  But see McLain

v. Real Estate Bd. of New Orleans, Inc., 4 4 4  U . S . 2 3 2 ,

2 4 8  ( 1 9 8 0 ) (Conley s t a n d a r d  “ a p p li e s with  n o

l e s s force  to  a  S h e r m a n  A c t claim ”). W h a t e v er

sca le  o f com plexity  m a y a p p ly  to  civil  cases ,

how ever ,  i n d iv i d u a l dispa rate  t re a tm e n t  c a s e s

u n d e r  T i t l e  V I I ,  A D E A  o r  r e l a t e d

s ta t u te s — i m p o r ta n t t h o u g h  t h e y  m a y be— are

sca rce ly  t h e toug hes t . H e n c e , courts ’ lim ite d

d i sc r e t io n  to  require  m ore  d e t a i le d  p le a d in g

h a s  n e v e r  b e e n  e x t e n d e d  to  e m p l o y m e n t

d i s cr i m i n a t io n  cases ,  n o r  s h o u ld  it  b e .

Th ere  is  n o  jus ti f ic a t io n  to  sin gle  o u t

e m p l o y m e n t  d i s c r i m i n a t i o n  c a s e s  f o r

he ig h t e n e d  p le a d in g  r e q u i r e m e n t s.  I f a n y th i n g,

n otic e  p le a d in g  m a k e s  e s p e ci a l sense  in  these

cases :  em ployers  h a v e  a l re a d y  v i e w e d  t h e m er-

i ts t h r o u g h s t a tu t o r il y -m a n d a t e d  p r o c e d u r e s

a n d  u s u a l ly  h a v e  c o m m a n d  o f t h e k e y  fac ts .3
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( .. .c ont inued )
c o m p la ina nt ’ s  f i l ing  o f  a  c h a r g e , w h o s e  t e rm s

d e fi n e t h e c on tou rs  o f  t h e claim s  t h a t l a t e r m a y b e

b r o u gh t  in  f e d er a l cour t ;  i n v e st ig a t i o n  o f  t h e

c h a r g e  b y  E E O C , inclu din g  p r e s e n t a t io n  o f  t h e

c h a r g e  to  t h e  em plo yer ;  a n d  in  s o m e  i n s t a n c e s ,

c o n c i li a t io n  b e t w e e n  e m p l o y e r a n d  e m p l o y e e . 

U n d e r  these  c i r cumstan ces , r e q u ir in g  th e

pla intiff  to  produ ce  e v e n  m ore  facts  a t  t h e

p l e a ding  s t a g e is  i n e q u i ta b l e . A n d  contrary  to

t h e S eco n d  C ir cu it’s  h o ld in g  b e l o w , a  pla intiff

s h o u ld  n o t  b e  o b l ig e d  to  com m it to  a  p a r t ic u la r

l e g al theory  o f d i s cr i m i n a t io n  ( such  a s  prete xt)

a t t h e p le a d in g  s t a g e .

A. The Employer Already Has Notice of the Claim
Through the EEOC Charge

U n d e r  T itle  VII ,  a s  a  p r e co n d i t io n  to

l it ig a t i o n , a  “ c h a r g e ” m ust  b e  filed  w ith  t h e

E E O C  b y  a  p e r s o n a g g r i e v e d b y  a n  u n l aw f u l

e m p l o y m e n t p r a c t ic e . T h e  c h a r g e “sh all  b e  in

w ritin g  u n d e r  oath  o r  a f fi r m a t i o n a n d  sh all

con tain  such  in form a t i o n a n d  b e  in  such  form

a s t h e C o m m i s s i o n re qu ire s.”  4 2  U .S .C . §

20 00 e-5 (b).  ( C o i n ci d e n ta l ly , t h e C ourt  is

pr ese nt ly  r e v ie w i n g a n o t h e r  case  u n d e r  t h is

s e c t io n . Edelman v. Lynchberg College, 1 2 1  S . C t .

2 5 4 7  ( 2 0 0 1 ). ) T h e  E E O C  r e q u i r e s a  c h a r g e to

i n cl u d e a  “ [a ] c le a r a n d  con cis e  s ta t em e n t  o f

t h e  f a c t s , i n c lu d in g  p e r ti n en t  d a t e s ,

c o n st it u ti n g t h e a l le g e d  u n l aw f u l e m p l o y m e n t

pr ac tice s.”  2 9  C .F .R . ¶ 1 6 0 1 . 1 2 (a ) (3 ) . T h e  A D E A
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d o e s  n o t  pr ecis ely  m i r r o r t h e T itle  V I I charg e

filing  requ irem ents ,  2 9  U . S.C . §  6 2 6 ( d ), b u t t h e

E E O C  never the less i m p o s e s  t h e s a m e  “cle a r

a n d  c o n c i se ”  s tanda rd  o n  A D E A  ch a rges .  2 9

C .F .R . ¶ 1 6 2 6 . 8 (a ) (3 ) .

T h u s  t h e e m p l o y e r o b ta in s  suf f ic ient ,  f o rm a l

not i ce  o f t h e e m p l oy e e ’s  p a r t ic u la r  claim s

before  l it ig a t i o n beg ins .  See, e.g., White v. New

Hampshire Dept. of Corrections, 2 2 1  F . 3 d 2 5 4 , 2 6 3

(1s t Cir .  2 0 0 0 ) ( “ the  a d m i n is t ra t iv e  c h a r g e

a f fo r d s f o rm a l  not i ce  to  t h e e m p l o y e r  a n d

p r o s p e c ti v e d e fe n d a n t o f t h e c h a r g e s t h a t h a v e

b e e n  m a d e  aga inst  i t ” ) ( in t e r n a l q u o t a t io n

om itted ); Cable v. Ivy Tech State College, 2 0 0  F . 3 d

4 6 7 , 4 7 7  (7th  Cir .  1 9 9 9 ) (“[a]  claim  falls  w ithin

t h e s c o p e o f t h e E E O C  c o m p la in t if it  is  like  o r

rea son ab ly  r e l a te d  to  t h e c h a r g e s in  t h e E E O C

c o m p la in t a n d  if it  reaso n a b l y cou ld  h a v e

d e v e l o p e d f r o m  t h e E E O C ’s  i n v e s ti g a t io n  o f t h e

c h a r g e s be fore  it ” ) ( in t e r n a l q u o t a t io n  om itted ).

I n d e e d , a n  e m p l o y e e r is k s w a i v e r  o f a n y  claim s

n ot  sp ecific ally  i n c lu d e d  in  a  c h a r g e . See, e.g.,

Chanda v. Engelhard/ICC, 2 3 4  F . 3 d 1 2 1 9 , 1 2 2 4 - 2 5

( 1 1 th  Cir .  2 0 0 0 )  ( fa i lure  to  check  n a t io n a l

orig in  b o x  o n  E E O C  c h a r g e form  w a i v e d  such

claim ); Cheek v. Western & Southern Life Ins. Co., 3 1

F . 3 d 4 9 7 , 5 0 0  (7th  Cir .  1 9 9 4 ) (claim  n o t  r a i se d

in  E E O C  c h a r g e s is  b a r r e d  f r o m  b e in g  r a i se d  in

dis tr i c t cou rt).  

Thu s , e v e n  be fore  t h e c o m p la in t is  f il e d , a n

e m p l o y e r is  a l re a d y  o n  n o t i ce a b o u t t h e

d im e n s i on s  o f t h e e m p l o y e e ’s  claim  a n d  t h e

facts  h e  o r  s h e asser ts . I t  is  difficu lt  to  c o n c e iv e

o f a n y  pre judice  s u f fe r e d  b y  a n  e m p l o y e r t h a t
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h a s  a l re a d y  v i e w e d  t h e  e m p l o y e e ’s

a d m i n i s t ra t iv e  c h a r g e if a n  e m p l o y e e d o e s  n o t

a l so  de tail  those  facts  in  h e r  com plaint .
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B. In Employment Discrimination Cases, Employers
Control the Key Facts

N o t i c e  p l e a d i n g  i n  e m p l o y m e n t

d i s cr i m i n a t io n  c a s e s do ve tails  with  t h e i n si gh t

t h a t t h e  e m p l o y e r ord ina r i ly  c o n t r o ls

i n fo r m a t i o n  c r it ic a l to  a  p l aintiff ’s  claim . See,

e.g., Bell v. Birmingham Linen Service,  7 1 5  F . 2 d

1 5 5 2 , 1 5 5 6  ( 1 1 th  Cir .  1 9 8 3 ) (McDonnell

Douglas-Burdine m e t h o d  o f e s ta b li sh i n g a  pr im a

fac ie  c a s e  a d d r e s s e s c i r cum stance  t h a t

“ e m p l oy e r  e n j o y s g r e a t e r access  to  p r o o f o f

r e a so n s f o r i ts o w n  e m p l o y m e n t de cision s”);

Loeb v. Textron, 6 0 0  F . 2 d 1 0 0 3 , 1 0 1 4  (1s t Cir .

1 9 7 9 ) ( “ the  e m p l o y e r h a s  t h e bes t  access  to  t h e

r e a so n s t h a t p r o m p t e d  h i m  to  f ir e , re ject ,

d is c ip l i n e o r  r e f u s e  t o  p r o m o t e  t h e

com pla ina nt” ). T h e  e m p l o y e r h a s  c u st o dy  o f

p e r so n n e l f i le s ; data  o f t h e gend er ,  race  a n d

a g e  c o m p o s i t io n  o f t h e w o r k f o r c e ; c o m p a r a t i v e

inform a t i o n a b o u t sim ilarly  s i tuate d  em ployees

a n d  like  inform ation — the  b u il di n g b l oc k s o f

a n y  dispa rate  t re a tm e n t  claim . D em a n d in g

t h a t pla intiff  s t e p u p  to  t h e plate  t h r o u g h h e r

p l e a d in g , w i th o u t a  p e r i o d o f d iscovery  o f such

i n fo r m a t i o n , u p e n d s  t h e re form s  inte n d e d  b y

t h e F e d e r a l Ru les .

C. The Decision Below Requires Premature Pleading of
Legal Theories

A n o t h e r  h o ld in g  im plicit  in  t h e S e c o n d

C ir cu it’s  d e c i si o n is  th a t  pla inti f fs  in

e m p l o y m e n t d i s cr i m i n a t io n  c a s e s m ust  sp ell

o u t t h eir  le g a l theory  ( h e r e , t h e p r e t e x t o r
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indirect  m e t h od ) , a s  w ell  a s  th eir  fac ts , f o r

d e f e n d a n t s  i n  a d v a n c e .  T h i s  a g a i n

m isa p p r e h e n d s t h e role  o f not i ce  p l e a d in g

u n d e r  t h e F e d e r a l Ru les . “ T h e co u rts  k e e p

r e m i n di n g pla intiffs  t h a t th e y  d o n ’t  to  h a v e  to

file  l on g  com pla ints , don ’ t  h a v e  to  p l e a d fac ts ,

d o n ’t  h a v e  to  p l e a d l e g al th eo rie s.”  Kirksey v. R.J.

Reynolds Tobacco Co., 1 6 8  F .3 d  1 0 3 9 , 1 0 4 1  (7th

Cir .  1 9 9 9 ) . See also Evans v. McDonald’s Corp., 9 3 6

F . 2 d 1 0 8 7 , 1 0 9 1  ( 1 0 th  Cir .  1 9 9 1 ) ( R u le  8(a )(2)

a llo w s “ th e  d e fe n da n t fair  not i ce  o f t h e claim s

aga inst  h i m  w i th o u t r e q u ir in g  t h e  p l aintiff  to

h a v e  every  l e g al theory  o r  fac t  d e v e l o p e d in

d e tail  be fore  t h e c o m p la in t is  f il e d a n d  th e

p a r t ie s  h a v e  opp ortun ity  f o r d i s co v e ry ” );

McCalden v. California Library Assoc.,  9 5 5  F . 2 d

1 2 1 4 , 1 2 2 3  (9th  Cir .  1 9 9 0 ) (pla intiff  n e e d n ’t

p l e a d l e g al the orie s).  T h e  S e c on d  C ir cu it’s

a p p r o a ch  h a r k en s back  to  t h e d i s cr e d i te d

“th e o ry  o f t h e p lead ings”  d o c t r in e , w h i ch

d e m a n d e d  t h a t there  b e  n o  depa rture  f rom  a

t h eory  a s  orig ina lly  p l e a d in  a  com plaint .  5

W RIGHT &  M ILLER, supra, §  1 2 1 9  a t  1 8 8 - 8 9 .

A n  e m p l o y m e n t d is c ri m in a t i o n pla intiff  is

not ,  o f c o u r s e , l im i t e d  to  t h e p r e t e x t m e t h o d  o f

p r o o f r a t if ie d  b y  th is  Cou rt in  McDonnell Douglas.

Since  McDonnell Douglas, t h e Cou rt  h a s  h e l d

co n siste nt ly  t h a t t h e  McDonnell Douglas t es t

form s  jus t o n e m o d e l o f a  pr im a  fac ie  c a s e , n o t

a n  im m ut ab le  s c he m e .  See International

Brotherhood of Teamsters v. United States, 4 3 1  U . S .

3 2 4 , 3 5 8  ( 1 9 7 7 ) ( im p r o p e r f o r defen dan ts  to

a r g u e t h a t McDonnell Douglas pat tern  w a s  t h e

o n ly  m e a n s  w h e r e b y  t h e pla intiff  cou ld
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est ab lis h  a  pr im a  fac ie  case  because  “[o]u r

d e c i si o n in  t h a t case  . .  .  d i d n o t  purp ort  to

create  a n  infle xib le  form ula tion ”);  Furnco Constr.

Corp. v. Waters, 4 3 8  U .S . 5 6 7 , 5 7 7  ( 1 9 7 8 ) (“[t]he

m e t h o d  s u g g e s t e d in  McDonnell Douglas f o r

p u r su i n g [ the  dispa rate  t rea tm ent]  i n qu i ry  . .

. w a s  n e v e r  i n t e n d e d to  b e  r ig i d , m e ch a n i z ed ,

o r  r i tual ist ic” ) .  O t h e r  m e t h o d s  s a n c t io n e d  b y

th is  C o ur t  i n cl u d e dispa rate  i m p a c t (Watson v.

Fort Worth Bank & Trust Co., 4 7 8  U . S . 9 7 7  ( 1 9 8 8 )) ,

t h e so - ca ll e d d irect  ev iden ce  m e t h o d  (Price

Waterhouse v. Hopkins, 4 9 0  U . S . 2 2 8  ( 1 9 89 ) ) a n d

pattern -or -pract i ce (Franks v. Bowman Transp. Co.,

4 2 4  U . S . 7 4 7  ( 1 9 7 6 )) . T h e  pla intiff s ho uld  n o t

b e  o b l ig e d  t o  co m m it  he rse lf to  a n y  o n e theory

a t t h e p l e a d in g s  s t a g e pr io r  to  app ropr iate

d i s co v e r y .

CONCLUSION

F o r  t h e f or e g oi n g reasons ,  amici res pe ctfu lly

request  t h a t t h e j u dg m e n t  o f t h e U n i te d  S t a t e s

Cou rt  o f A p p e a l s f o r t h e S e c on d  C ircu it  b e

r e v e rs e d .

R esp ect fully  s u b m i t te d ,

P AUL W .  M OLLICA

   Counsel of Record
M E I T E S , M U L D E R ,  B U R G E R

&  M O L L I C A

2 0 8  Sou th  L a S a l le  S t r e e t

Su ite  1 4 1 0

C h i c a g o , IL   6 0 6 0 4



29

( 3 1 2 ) 2 6 3 - 0 2 7 2

P AULA A .  B RANTNER

S e n i o r Sta ff A t t o r n e y
N A T I O N A L E M P L O YM E N T

L A W Y E R S  A S SO C IA T IO N

4 4  M ontgo m ery  S t r e e t

Su ite  2 0 8 0

S a n  F r a n c i s c o , C A   9 4 1 0 7

( 4 1 5 ) 2 9 6 - 7 6 2 9

D ANIEL B .  K OHRMAN

T HOMAS W .  O SBORNE

A A R P  F O U N D A T I O N

L IT IG A T IO N

M ELVIN R ADOWITZ

A A R P

6 0 1  E  Stre et ,  N .W .
W a s h in g t on , D C   2 0 0 4 9
( 2 0 2 ) 4 3 4 - 2 0 6 0

S TEVEN R .  S HAPIRO

L ENORA M .  L APIDUS

J AMES D .  E SSEKS

A M E R I C A N  C I V IL  L I B E R T IE S
U N I O N  F O U N D A T IO N

1 2 5  B r o a d  S t r e e t
N e w Y o r k , N Y   1 0 0 0 4
( 2 1 2 ) 5 4 9 - 2 5 0 0

J UDITH L .  L ICHTMAN 

J OCELYN C .  F RYE 

N A T I O N A L P A RT N E RS H IP
F O R

W O M E N  &  F A M I L IE S  

1 8 7 5  C o n n e c ti cu t A v e n u e ,



30

N .W .
Su ite  6 5 0  
W a s h in g t on , D C   2 0 0 0 9  
( 2 0 2 ) 9 8 6 - 2 6 0 0

M ARCIA D .  G REENBERGER

D EBORAH C HALFIE

N A T I O N A L W O M E N ’S  L A W
C E N T E R

1 1  D u p o n t C ircle , Su ite  8 0 0
W a s h in g t on , D C   2 0 0 3 6
( 2 0 2 ) 5 8 8 - 5 1 8 0 

M ARTHA F .  D AVIS

N O W  L E G A L  D E F E N S E  A N D
E D U C A T IO N  F U N D

3 9 5  H u d s o n  S t r e e t 
N e w Y o r k , N Y   1 0 0 1 4
( 2 1 2 ) 9 2 5 - 6 6 3 5


