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FROM COLE COUNTY CIRCUIT CLERK

-

IN THE CIRCUIT COURT OF COLE COUTH LE. D
STATE OF MISSOURI . ,
- | L2620
TIMOTHY P. ASHER ) 1] ATT B
. 2.0.Box 545 | ) BiERe i RAUT 0T
. Grain Valley, MO 64029 ) - COLE COUNTY, MiS .
Plaintiff )
\2 \ ) CaseNo. ?\BJKAQ,"CC L’)"D]j’-j @
, ) '
. ROBIN CARNAHAN, as Secretary )
. of State of Missouri )
James C. Kirkpatrick State Information Center )
600 West Main Street )
- Jefferson City, MO 65101 )
- Defendant )

PETITION CHALLENGING BAILOT TITLE
AND SEEKING PRELIMINARY AND PERMANENT INJUN CIIVE RELIEF

. COMES NOW by counsel Timmothy P. Asher, an individual, and for his cause of annon'
- : .under section 116.190, RSMo. Supp. 2004’ respectfully states:
1. Timothy P. Asher is a resident and citizen of Missouri. |
- 2. Defendant, Robin Camnahan, is named in her official capacity as _Seqretéry of State
of Missouri. | |
‘3. This action challenges Defendant’s ballot title of an initiativé petition proposing
an amendment to the Missouri Constitution. Venue lies in this Court pmsuz’mrt”t_o sect_ionl
- 116.190. |

COUNT I - CLAIM PURSUANT TO RSMO §§116.025 and 116,190 -

4, On or about June 15, 2007, pursuant to §116.025, Plaintiff submitted a proposed

- initiative petition proposing an -amendment to the Missouri Constitution for Defendant’s

a preparation of a ballot title.

- ? All statutery citations herein are to RSMo. Supp. 2004.
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5. A true and correct copy of the proposed amendment is attached as Bxhlblt l and is
.' ; mcorporated herein by reference.
6. On July 19, 2007, Defendant certified the official ballot title pméﬁant -tb s_e'cﬁdn |
- 116. 025 RSMo. |
. A true and correct copy of Defendant’s official ballot tlﬂc is attached as Exh1b1t 27
. aﬁd is mcorporated herein by reference. | |
8. The ballot title contains a summary statement poruon and a fiscal note pomon
. -, Plamtlﬁ' cha]lenges the summary statement portion in ﬂllS actxon .
| 9 Defendant’s summary statement is insufficient and unfau' under sectlon 116 190
| | in the paruculars described below. - | |
10.  Defendant’s summary staterment is not a true and impart:ial‘étatement. 6f the effects
- of a vote on the proposed amendment as requlred by section 116.025.
| 11.  Defendant’s summary statement uses argumentative language that is hkely
'. - create prejudice against the proposed amendment in violation of section 116.025.
L 12.  Defendant’s summary statement fails to comply with the Taws deSéﬁbed_ ablb\}e' in
-at least the following particulars: |
| a. Defendant’s summary statement misrepresents the proposed améndmént
as a ban on ﬁrograms that eliminate discrimination, and thus is argumentative,
| prejudicial, and untrue, because in fact the proposed amendment ifself  bans ,
discrimination, not programs that eliminate discrimination, |
b. Defendant’s summary statement- injects the term “affirmative action |

ﬁrbgrams” to describe the alleged target of the amendment, and thus is argume_ntative,' '
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»prejudicial, conclusory, and untrue, because the term “affirmative action programs”ls |

ambiguous, overinclusive, and value-laden.

c. Defendant’s summary statement proposes that the amendment w1ll ban

. 'programs that nnprovc opportunities for women and minorities.” Such statement is
argumentatwe conclusory, prejudicial and untrue, in that the amendment 1tself states '
-clearly and concisely that it will ban dlscnmmatmn on the basis of sex and race, together
“with color, ethnicity, and national oﬁgln. : o
¢ Defendant’s summary statement misrepresents the amendmentas a ban on
- “programs,” and is thus argumentative and untrue, in that the amendm:nt d_oes notban
' “programs » but bans discrimination against individuals and groups
| e. Defendant’s summary statement asks whether the Const:tutxon should be |
amended to “allow preferential treatment based on race, sex, color et}nnclty, or national -
- origin to meet federal program funds eligibility standards as we‘l_l_ as preferential
treatment for bona fide qualifications based on sex?” This language s_o'cc;niélut,ed,

‘ambiguous, and muddled that it fails to constitute a fair and accurate summary.of the '

relevant provisions of the amendment.

f, Defendant’s summary statement misrepresents that the amendment will

“allﬂw preferential treatment,” and thus is argumentative, overinclusive, prejudm:al and‘r
 unirue, because the amendment plainly has no provxslon that grants permxssmn or

" otherwise “allows” such treatment,

g. Defendant s summary statement m1srepresents the amendment -as

“allowing™ prefcrcntlal treatment “to meet federal program funds eligibility standards,™ ‘

- and is thus argumentative, overinclusive, prejudicial and untrue, because the amendment
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states only that it shall not be mterpreted as sta.ndmg in the way of a.ny federalr . -
requirements when the consequence would be the loss of federal ﬁmds to the state

_ h. Defendant’s summary statement rmsrepresents the amendmenf_ V.asr_'

‘ “allbwing” preferential treatment “for bona fide qualiﬁcations_; based on sex,‘f andr_‘is thus o
argumentative, ovcrinclusive prejudicial and untruc; bccausc the émendment stétés ohly -
that it shall not bc mterpreted as standmg in the way of such quahﬁcatmns that are-

_' reasonably necessary to normal operanons

i, Defendant’s summary statement runs together the exception for bona fide

- qualifications based on sex that are reasonably necessary _fc;r nermai publié'bpeétibné |
with the exception for maintaining federal funding, rendering that pdrﬁt;n of fhe_
summary statement so confusing, mnbigﬁous, and muddled that it fails to ébgﬁintte a falr
and accurate summary of the relevant provisions of the amendmcnt _ |

| _.13. Pursuant to section 116.190, Plaintiffs suggest to the Court that one’ of ’fhe'.
followmg alternatives of the sununary statement portion of the ballot tltle be cemﬁed to the

' Secretary of State:

Alternative 1

- Shall the Missouri Constitution be amended to prohlblt any form of-_ '
discrimination as an act of the state by declaring:

o The state shall not discriminate against, or grant preferential freatment to, =~
any individual or group on the basis of race, sex, color, ethnicity or
national origin in the operation of public employment, public education or
publie contracting?

Alternative 2

. 'Shall the Missouri constitution be amended to prohibit discrimination against or
preferential treatment to any individual or group on the basis of race, sex, color, -
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ethnicity, or national origin in the operation of public employment, p@lic |
- education, or public contracting? Nothing in the amendment shall be interpreted
" to prohibit action that must be {aken to prevent the loss of federal funds to the
~ state or to prohibit bona fide quahﬁcanons based on sex that are reasonablyﬂ
necessary to normal operations.
' WHEREFORE, pursuant to section 116.190, RSMO., Plaintiffs pray that the Court find
' that the sﬁmmary statement portion of the ballot title promulgated by the Secretary of Stafe is . k
insufficient and unfair; that the Court certify to the Secretary of State a summary 'staife:niént
7' V‘ portion of the ballot title that is sufficient ‘and fair, including one of fﬂe alten_mtiyes- s:ﬁg.éesféd:'
- 7 'a-t;&ve;- hlS costs and attorneys’ fees incurred herein, and that the Court entér such_ fﬁrtl;er nélief as
| lS _]ust and proper. P
| ' COUNT H - INJUNCTIVE RELIEF
., 14.  Plamntiffi mcorporates by reference pa:agraphs 1 to 13 of its Petition. .
15, By statute, the initiative petition requlres several procedural steps in order to be
placed on the ballot. These include obtaining thousands of signatures on petitions bya deadllne.
7 16. The Sec:etary of State operates an Internet web site that includes referenccs o
) - pending ballot issues, including the text of the ballot title and a link to the full ballot language
"~ 17.  In addition to the text of the ballot title, the Secretary of State pubhshes on the :
'Intemet website a descnptwe heading to identify each ballot initiative. ' _ |
" 18.  The Secretary of State’s descriptive heading to identify the proposed initiative at
issﬁc herein is “Constitutional Amendment to Add Article I, Section 34, Relatmg to Banmng
o -Aﬁ;lrmaﬁve Action Programs, 2008-009." _ | o
| .19, A copy 6f a print-out of such descriptive heading is found on page 4 of the

‘ attached Exhibit 3, which is incorporated by reference herein.
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ﬁOé Said descriptive heading is argumentative, prejudlclal conclusory, and untrue for
| _ the reasons stated above. |
21. Without a suﬁicwnt and fair ballot title and a sufficient and fair descnptwe
| Vhsadmg on the Secretary of State’s web site, Plaintiff and other citizens of Missouri will suffer |
- lmmedlate and irreparable injury, loss or damage in the absence of m_]unctwe relief from this
cnurt._ - -
22, Plaintiff has no adequate recovery at law. |
 23.  Injustice and irreparable harm can only be avoided if Defendant is enjdiiléd from
certifying the ballot title and contmumg to publish the ballot tltle and the descnptwe headmg
R i -thereof as it is now contamed on her web site. |
| WHEREFORE, Plaintiff Timothy P. Asher respectfully requests a preliminary -
| - and ‘permanent injunction be entered against Defendant Robin Carnahan, as Sec'retarj 6f'State of -
= Missburi, enjoining her from certifying and utilizing the“suminaly statement that Defcndaht has -
- proposed and mandating Defendant certify and utilize one of the al-temaﬁve summary statgﬁents |
i)roposéd in Count [ of this Petition, that Defendant be enjoined from publis;hing the ballot title |
and.the descriptive heading thereof as it is now contained on her web site, for his-costs-_and
.att;omeys"l fees, and for such other relief that this Court deems fair and reasonable. | 7
| Respectfully submitted, | : |
(oee
Davi m&m 38253
Jameg/S. Cole, MO 26787 .
MURPHY WASINGER, L.C. .
1401 S. Brentwood Blvd., Suite 550 _,

St. Louis, MO 63144 , :
(314) 561-0400; fax (314) 961-2726

Attorneys for Timothy P. Asher
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/ " SOS, Missouri - Elections: 2°% Approved initiative Pefitions M - Pagelofl
Missouri Secretary of State, Robin Camahan |

38\40‘8 Home :: Elections :; 2008 A’p’prdvéd Initiative P‘eti"tioﬁs :: Conglitutional Amendment to Add Article 1, Section

2008 Initiative Petiions
Approved for'CircuI-ation in Missouri

Submitting to the quahﬁed voters of Missouri,
Constitutional Amendment to Add Article 1, Sectmn 34, 2008-009

THE PROPOSED AMENDMENT

Be it resolved by the people of the State of Missouri that the Constitution be amended:

- One new section is adopted to be known as section 34 of Atticle |, to read as follows:

oF any s ins: entality or  of stata I be actin

pertions of this section.

http://wrww.s0s.mo.gov/elections/2008petitions/2008-009.asn : o TROINNT
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FRDOM COLE COUNTY CIRCUIT CLERK

“ 8§48, Missouri - Elections: 2748 Approved Initiative Peitions )

|  Constitutional Amendment to Add Article |, Section 34, 2008-009
' : | | falttext) o |
Submitted by: Mr. Tim Asher '

~Mr. Tim Asher
Missouri Civil Rights Initiative
P.O.Box545
Grain Valiey, MO 64029
{816)312-4529 :

Pedtiion sample form approved for cifeulation on June 21, 2007. Official ballot title certified by Secretary of State
on duly 19, 2007. - :

OFFICIAL BALLOT TITLE AS CERTIFIED BY
SECRETARY OF STATE | -
Shal the Missouri Constitution be amended to:
+ ban aﬁirmaﬁve action ;a'ograms'designedto gliminate dism'imirjation against.'énd impmVe_Opponuniﬁes
for, women and minorities in public contracting, empioyment and education; and :
+ allow preferential treatment based on race, sex, color, ethn icity, or national origin o meet federal program
funds eligibility standards as well as preferential treatment for bona fide qualifications based onsex? = .
The total cost or savings to state and local goverrmental entities Is unkhown. Mosi state govemmental enfities
estimats no costs of savings, however, costs or savings related to future contracts are unknown. Some local -
govemments estimate no cosis or savings, but prohibition of certain municipal policias may resull in unimown
costs. : : o .

[ back to fop ]

TINONNT

http:/fwww.sos.mo.gov/elections/2008petitions/0&init net.asn
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SUIS, Missonti - Elections: z)gg&ppmved Initistive Petitions . ,ﬁ)

Constitutional Atrisndiner to Add Article |, Sectioh 34, 3008-009

 pulltext]
Submitled by: Mr. Tim Asher . "
Mr. Tim Asher N
Missauri Clvll Rights Initistive
PO.Box545 = .

- Grain Valley, MO 64028 .
(816)812-4529

Petition safrisle forh apjraved fo GiteutaBia on Jurte 21, 2007, Ofcial bafio tlle Gertifed by Secretary of State.
onduy 18, 2807. . L ST S
OFFICIAL BALLOT TITLE AS CERTIFIED BY -
SECRETARY OF STATE - U Lo
‘Stiafl the Missouri Constiution be atriendexi to:
.« ban affirrrﬁtlveacﬂenprbgrams desigred ia-aﬁm:‘n_a'té d“:sa:nmnaﬁm sgirst, andlm ve o'-' rhunities
for, women antl minofities in public contraicting, smpicyment and éducation; and oo _ppo o

e allow prefarential treafment baséd or rate, sax, color, ethnicity, or national origin to et fiaderal ram
funds efgibility standards as well as preferenil treatment for bona fide quaiifications based on s&’??

costs.

hﬁp://ww.Sosmo.gov!e]ecﬁ'onsfﬁmwpﬁﬁﬁoﬁslﬁsm . petasp L C apeno
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