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AMICI STATEMENT OF INTEREST

The American Civil Liberties Union (“ACLU”), the ACLU of Florida,
and the American Medical Women’s Association (“AMWA”) (collectively
“Amici”), submit this brief in support of Appellant Samantha Burton’s
appeal from the Leon County Court order that she be confined to a hospital
and submit to medical treatment, all against her will, for the duration of her
pregnancy. Each of the Amici is committed to advancing and protecting
women’s rights to health, privacy, and autonomy, particularly with respect to
a woman’s decisions affecting her pregnancy.

The ACLU and its state affiliate, the ACLU of Florida, have long
been dedicated to the principles of liberty and equality embodied in the
United States and Florida Constitutions and to protecting the constitutional
rights of privacy and reproductive choice. AMWA, an organization of
women physicians and medical students dedicated to women's health and the
advancement of women in medicine, supports the right of women to make
choices, without governmental interference, when it comes to their medical
care. Thus, the proper resolution of this case is a matter of substantial
concern to Amici. In addition, it is respectfully submitted that Amici’s
analysis of the important constitutional question raised by this appeal may

assist this Court in resolving this case.



SUMMARY OF THE ARGUMENT

At stake in this case are two related components of the fundamental
constitutional right of privacy guaranteed by the Florida Constitution: the
right of every adult person to make an informed decision to refuse medical
treatment, and the right of women to continue their pregnancies without fear
of state intrusion on their bodily integrity and autonomy. In violation of
these rights, in March 2009, the State succeeded in completely depriving
Samantha Burton, a mother of two who was suffering pregnancy
complications in her 25th week of pregnancy, of her physical liberty and
medical decision-making authority for the remainder of her pregnancy.

At the State’s request, the Circuit Court, Leon County, ordered Ms.
Burton to be indefinitely confined, which had her pregnancy gone to term
would have been up to fifteen weeks, to Tallahassee Memorial Hospital and
to submit, against her will, to any and all medical treatments, restrictions to
bed rest, and other interventions, including cesarean section delivery, that in
the words of the court, “the unborn child’s attending physician,” deemed
necessary to “preserve the life and health of Samantha Burton’s unborn
child.” (Appellant’s Ex. D, at 1-2.) The court further ordered that “Ms.
Burton’s request to change hospitals is denied as such a change is not in the

child’s best interest at this time.” (Id. at 3.) The court approved the State’s



wholesale control over Ms. Burton’s liberty and medical care during
pregnancy on the erroneous legal premise that the “ultimate welfare” of the
fetus is the “controlling factor” and was sufficient to override her
constitutional rights to liberty, privacy, and autonomy. (Id. at 1.) After at
least three days of this state-compelled confinement and management of Ms.
Burton’s pregnancy, doctors performed an emergency cesarean section on
Ms. Burton and discovered that her fetus had already died in utero.
Thereafter, she was released from the hospital. (Appellant’s Ex. E, at 1; Ex.
F,atl.)

As addressed fully below, first, the court erred as a matter of law by
failing to give any real consideration to the liberty and privacy rights of Ms.
Burton and instead applying what amounted to a “best interest of the fetus”
standard. Such an approach turns on its head well-established standards
protecting the right of every adult to make private decisions about their own
medical care. Second, the court erred in equating the asserted interest in
protecting fetal life to the State’s “parens patriae authority to ensure that
children receive medical treatment which is necessary for the preservation of
their life and health,” (see Appellant’s Ex. D, at 1), and in holding that the
interest in fetal life justified confining Ms. Burton to a hospital bed and

overriding her right to refuse medical treatment. Finally, applying the



correct constitutional analysis, and looking to appropriate medical standards
of care, it is evident that the State did not demonstrate the type of compelling
interest necessary to justify the extraordinary use of involuntary confinement
and forced medical treatment in this case.
STANDARD OF REVIEW

On this appeal, the threshold issue is whether the court below applied
the correct constitutional analysis for determining whether the State carried
its burden of demonstrating that absolutely depriving Appellant of her
fundamental constitutional rights of privacy, medical autonomy, and liberty,
was necessary to achieve a compelling state interest. Because the
appropriate constitutional analysis is a question of law, review on appeal is
de novo. See Armstrong v. Harris, 773 So.2d 7, 11 (Fla. 2000); see also
Davis v. Bruhaspati, Inc., 917 So.2d 350, 351 (Fla. 1st DCA 2005); Wagner

v. Wagner, 885 So.2d 488 (Fla. 1st DCA 2004).

t Although the present case is now moot, this Court can accept jurisdiction
because, as the Florida Supreme Court has held in another case of forced
medical treatment, “the issue is one of great public importance, is capable of
repetition, and otherwise might evade review.” In re Dubreuil, 629 So.2d
819, 822 (Fla. 1993) (accepting jurisdiction and reversing decision below
after patient’s right to refuse treatment had already been violated), reh’g
denied, 629 So.2d 819 (Fla. Jan. 20, 1994) (No. 80311).



ARGUMENT
l. The Constitutional Standard for Authorizing Forced Medical

Treatment Requires the State to Prove that its Action is

Narrowly Tailored to Advance a Compelling State Interest.

It is firmly established that under the Florida Constitution’s expressly
enumerated right of privacy, article I, section 23, “everyone has a
fundamental right to the sole control of his or her person,” which includes
the “integral . . . right to make choices pertaining to one’s health, including
the right to refuse unwanted medical treatment.” In re Guardianship of
Browning, 568 So.2d 4, 10 (Fla. 1990). This “inherent right to make choices
about medical treatment . . . encompasses all medical choices.” 1d.? Thus,
the right, which extends to “everyone” and “all medical choices,” of course,
necessarily encompasses the right of a pregnant woman to refuse medical

treatment recommended to preserve her own health or the health of her

fetus.®

2While the federal Constitution also protects the right to refuse medical
treatment, see, e.g., Cruzan ex rel. Cruzan v. Director, 497 U.S. 261 (1990),
the greater protections afforded under the Florida constitutional right to
privacy control this case. See, e.g., In re T.W., 551 So0.2d 1186, 1192 (Fla.
1989) (holding Florida Constitution’s express right of privacy “embraces
more privacy interests, and extends more protection to the individual in
those interests, than does the federal Constitution”).

* Indeed, In re Guardianship of Browning, 568 So.2d at 10, and In re
Dubreuil, 629 So.2d at 822, two seminal Florida Supreme Court cases
addressing the right to refuse medical treatment, repeatedly draw and quote



The Florida Supreme Court has repeatedly made clear the rigorous
standard of review that courts must apply to any infringement of this right:

The State has a duty to assure that a person’s
wishes regarding medical treatment are respected.
That obligation serves to protect the rights of
individuals from intrusion by the state unless the
state has a compelling interest great enough to
override this constitutional right. The means to
carry out any such compelling state interest must
be narrowly tailored in the least intrusive manner
possible to safeguard the rights of the individual.

Id. at 13-14; see In re Dubreuil, 629 So.2d 819, 822 (Fla. 1993), reh’g

denied, 629 So.2d 819 (Fla. Jan. 20, 1994) (No. 80311) (quoting same).

There is no “*bright-line test’” for determining what constitutes a
sufficiently compelling interest to override a patient’s refusal of medical
treatment. In re Guardianship of Browning, 568 So.2d at 14 (quoting Pub.
Health Trust v. Wons, 541 So.2d 96, 97 (Fla. 1989)). Rather, each case
“*demand[s] individual attention.”” In re Dubreuil, 629 So.2d at 827
(quoting Wons, 541 So.2d at 98). However, it is clear that even if a
compelling interest is shown, the State must put forth “sufficient evidence”
to “satisfy the heavy burden” of demonstrating the necessity of

“overrid[ing] the patient’s constitutional right to refuse medical treatment.”

Id. at 828.

from the Florida Supreme Court’s decision in Inre T.W., 551 So.2d 1186, a
case delineating the fundamental privacy rights of pregnant women.



As discussed below, the trial court wholly failed to apply this strict
scrutiny standard, which places the “heavy burden” of proof squarely on the
State. Rather, it improperly assumed that the State’s parens patriae
authority — which permits the State, in exceptional cases, to order medical
treatment for a child over a parent’s religious objections — permitted the
State to confine Ms. Burton and force her to undergo medical treatment for
the benefit of her fetus. See infra Part Il. In so doing, the court overrode
Ms. Burton’s fundamental rights without requiring the State to establish a
compelling need that justified the extreme deprivation imposed.

Il.  The State’s Interest in Protecting Fetal Life is not Equivalent to
its Interest in Protecting Children and was not Sufficient to
Override Appellant’s Liberty and Privacy Rights.

The State argued, and the trial court incorrectly found, that this case
involved the State’s “parens patriae authority to ensure that children receive

medical treatment which is necessary for the preservation of life and health,”
and therefore applied the rule that “as between parent and child, the ultimate
welfare of the child is the controlling factor.” (Appellant’s Ex. D, at 1.) But
cases recognizing the parens patriae authority of the State to, in exceptional
circumstances, override a parent’s refusal to allow their children to receive

life-saving medical care, see., e.g., M.N. v. Southern Baptist Hosp. of

Florida, 648 So.2d 769 (Fla. 1st DCA 1994) (involving parents’ refusal for



religious reasons to consent to blood transfusion for minor child); ex rel. J.V.
v. State, 516 So.2d 1133 (Fla. 1st DCA 1987) (same); ex rel. lvey, 319 So.2d
53, 58 (Fla. 1st DCA 1975) (same), have no application to this case, in
which the State forced a woman to be confined and undergo unwanted
medical treatment for the benefit of her fetus.

Indeed, no Florida court has applied these principles to the State’s
interest in potential fetal life. This is unsurprising, as the courts of this state
— including the Florida Supreme Court — have time and again refused to
extend the meaning of laws protecting children or persons to include fetuses.
For example, the Florida Supreme Court has held that a statute criminalizing
the distribution of a controlled substance to children was not intended to
apply to transmission during birth. See Johnson v. Florida, 602 So.2d 1288
(Fla. 1992). And, in In re Guardianship of J.D.S., 864 So.2d 534, 538 (Fla.

5th DCA 2004),* the Fifth District Court of Appeal cited numerous Florida

*The Fifth District Court of Appeal relied on the weight of Florida statutes
and court cases, while also pointing to “persuasive ... holdings from other
jurisdictions which have concluded that a fetus is not a ‘person.”” Inre
Guardianship of J.D.S., 864 So.2d at 538. Specifically:

[T]he Florida Supreme Court declined to rule that a fetus is a
“person” within the meaning of the Florida Wrongful Death
Act, Young v. St. Vincent’s Med. Ctr., Inc., 673 So.2d 482 (Fla.
1996), and the Fourth District declined to apply a child abuse
statute in a case involving a fetus, State v. Gethers, 585 So.2d
1140 (Fla. 4th DCA 1991). See also Roe v. Wade, 410 U.S.



cases in support of its holding that the protections of the state guardianship
laws “[do] not extend to fetuses.”

Nor can such an extension be permitted in this case without creating
an impermissible constitutional conflict. By equating the State’s interest in
fetal health with its very different obligation to protect children, and
ordering Ms. Burton to be confined and undergo unwanted invasive medical
procedures for the benefit of her fetus, the trial court contravened decisions
of the United States and Florida Supreme Courts.> These decisions
recognize that because a fetus is inextricably part of, and physiologically

dependent on, the pregnant woman who carries it, a state interest in fetal life,

113, 158 (1973) (“the word “person,’ as used in the Fourteenth
Amendment, does not include the unborn™); . .. In re Fetus
Brown, 294 I1l. App. 3d 159 (Ill. App. Ct. 1997) (holding trial
court erred in appointing guardian for fetus in case involving
mother’s right to refuse medical treatment versus state’s interest
in viable fetus).

Id. at 538-39 (additional supporting citations omitted).

5 Indeed, although the Florida Supreme Court “has declined at this time to
rule out the possibility that some case not yet before us may present a
compelling interest” to require a patient to undergo forced medical treatment
for the benefit of a child or other third party, see In re Dubreuil, 629 So.2d at
827, Amici are unaware of any case decided under the Florida Constitution
that actually approves of such forced treatment. This case should not be
first.



even a viable fetus,® does not ultimately “control” the privacy and autonomy
rights of a pregnant woman.

Since its decision in Roe v. Wade, 410 U.S. 113 (1973), the United
States Supreme Court has repeatedly protected a woman’s constitutional
right to make independent medical decisions related to her pregnancy,
including, ultimately, the choice whether to continue a pregnancy. See, e.g.,
Ayotte v. Planned Parenthood of Northern New England, 546 U.S. 320, 327-
28 (2006) (describing Roe and Casey as controlling); Stenberg v. Carhart,
530 U.S. 914, 920 (2000) (reaffirming Roe); Planned Parenthood v. Casey,
505 U.S. 833, 860 (1992) (same). This stems from the Court’s recognition
that decisions related to pregnancy involve personal considerations that are
central to a woman’s dignity, autonomy, and health. As the Court has

explained:

s The United States Supreme Court has held that a “viable” fetus is one that
is capable of sustained life outside the womb and has recognized that this
point is different for every pregnancy: “Viability is reached when, in the
judgment of the attending physician . . . there is a reasonable likelihood of
the fetus’ sustained survival outside the woman.” Colautti v. Franklin, 439
U.S. 379, 388-89 (1979); see also Fla. Stat. § 390.0111(4) (1999)
(*““Viability’ means that stage of fetal development when the life of the
unborn child may with a reasonable degree of medical probability be
continued indefinitely outside the womb.”). Although Ms. Burton’s
pregnancy was at 25 weeks, right around the earliest time when a healthy
fetus might be able to survive outside the womb, not all fetuses are viable at
this time. And, indeed, despite the fact that she was confined to the hospital,
her fetus was not able to survive even inside the womb. (Appellants Ex. E,
atl.)

10



[T]he liberty of the [pregnant] woman is at stake in a sense
unique to the human condition and so unique to the law. The
mother who carries a child to full term is subject to anxieties, to
physical constraints, to pain that only she must bear.

Casey, 505 U.S. at 852.

These principles apply even more strongly in Florida, where state
interference with the exercise of a person’s right to privacy — including
decisions about reproductive health — must further a compelling state interest
by the least intrusive means. The Florida Constitution contains an explicit
right to individual privacy that has no parallel in the United States
Constitution. Article I, section 23 of the Florida Constitution provides that
“[e]very natural person has the right to be let alone and free from
governmental intrusion into the person’s private life . ...” Fla. Const. art.1
8 23. The Florida Supreme Court has repeatedly held that this provision
provides more protection for the right of individual privacy, including the
right to make decisions about reproductive health care, than does the federal
Constitution. See, e.g., Beagle v. Beagle, 678 So.2d 1271, 1276 (Fla. 1996);
B.B. v. State, 659 So0.2d 256, 259 (Fla. 1995); In re T.W., 551 So.2d 1186,
1192, 1195 (Fla. 1989) (holding “the Florida constitution requires a
‘compelling’ state interest in all cases where the right to privacy is

implicated”).

11



Applying these fundamental guarantees of liberty, privacy and bodily
integrity, courts have held unconstitutional forced interventions on behalf of
a viable fetus in medical circumstances more dire than those here. For
example, an Illinois appellate court held that the prospect of state control
over the medical decisions and bodily integrity of a pregnant woman could
not be constitutionally tolerated and refused to force her to receive medical
treatment on behalf of her fetus. In In re Fetus Brown, 689 N.E.2d 397, 399
(1. App. Ct. 1997), appeal denied, 698 N.E.2d 543 (lll. 1998), a decision
cited with approval by the Fifth District Court of Appeal in In re
Guardianship of J.D.S., 864 So.2d at 539, Darlene Brown, who was over 34
weeks pregnant and experiencing blood-loss that was life-threatening to both
herself and her fetus, refused blood transfusions for religious reasons. The
court, applying virtually the same constitutional standard for refusing
medical treatment as is applied in Florida, held that “balancing the mother’s
right to refuse medical treatment against the State’s substantial interest in the
viable fetus, we hold that the State may not override a pregnant woman’s
competent decision, including refusal of recommended invasive medical
procedures, to potentially save the life of the viable fetus.” In re Fetus

Brown, 689 N.E.2d at 403.

12



Likewise, in a case involving a court-ordered cesarean section to be
performed on a terminally ill woman who was “twenty-six and one-half
weeks pregnant with a viable fetus,” the District of Columbia Court of
Appeals reversed, holding: “We do not quite foreclose the possibility that a
conflicting state interest may be so compelling that the patient’s wishes must
yield, but we anticipate that such cases will be extremely rare and truly
exceptional. This is not such a case.” Inre A.C., 573 A.2d 1235, 1252
(D.C. Ct. App. 1990) (emphasizing that pregnant patient’s wishes “must be
followed in virtually all cases, unless there are truly extraordinary or

compelling reasons to override them”) (internal citations omitted).’

" For reasons discussed infra Part I, this is not an otherwise “exceptional”
case, and thus is completely distinguishable from Pemberton v. Tallahassee
Mem’l Reg’l Med. Ctr., Inc., 66 F. Supp.2d 1247, 1249 (N.D. Fla. 1999), in
which a federal district court held that a court-ordered cesarean section did
not violate the federal Constitution. In that case, the patient was “at full
term and actively in labor [for more than a full day]”. Id. “[And i]t was
clear that one way or the other, a baby would be born (or stillborn) very
soon, certainly within hours.” Id. at 1249, 1251. Indeed, in Pemberton, the
court echoed the analysis in In re A.C., cautioning: “Medicine is not an exact
science. . . . In anything other than an extraordinary and overwhelming case,
the right to decide [on the course of medical treatment] would surely rest
with the mother, not with the state.” Id. at 1254. Based on the unique and
exigent facts and “clear and uncontradicted evidence,” it ultimately held that
Ms. Pemberton’s case was “thus markedly different” from the situation in In
re A.C., and thus extraordinary. Id. However, because the federal court did
not consider Ms. Pemberton’s right to refuse medical treatment under the
Florida Constitution and because the facts of Ms. Burton’s case do not even
begin to approach the facts in Pemberton, that decision does not support, let
alone require, a similar determination in this case.

13



As these cases demonstrate, while the State may seek to advance a
“substantial interest in potential fetal life throughout pregnancy,” Casey, 505
U.S. at 876, and while the weight of that interest increases after viability, id.
at 870, a fetus is not, physiologically or legally, an independent person with
equivalent, let alone greater, constitutional status than the pregnant woman
herself. Roe, 410 U.S. at 156-59. Moreover, to ignore this fundamental
constitutional distinction between the State interest in protecting fetal life
and its interest in the protecting the lives and health of people is to risk
virtually unfettered intrusion into the lives of pregnant women. As Justice
Orfinger presciently cautioned in his concurrence in In re Guardianship of
J.D.S.

While the debate is typically framed in the context of the

State’s right to interfere with a woman’s decision

regarding an abortion, taking control of a woman's body

and supervising her conduct or lifestyle during pregnancy

or forcing her to undergo medical treatment in order to

protect the health of the fetus creates its own universe of

troubling questions. Should the State have the authority

to prohibit a pregnant woman from smoking cigarettes or

drinking alcohol, both legal activities with recognized

health risks to the unborn? Could the Legislature do so

constitutionally given our supreme court’s broad

interpretation of Florida’s constitutional right of privacy

and the limitations placed on the State’s ability to act by

Roe?

In re Guardianship of J.D.S., 864 So.2d at 540-41 (Orfinger, J. concurring

and concurring specially).

14



Thus, the overwhelming weight of federal and Florida precedent
required the circuit court to apply the strictest level of constitutional scrutiny
by giving full weight to Ms. Burton’s fundamental rights of liberty, bodily
integrity, and medical autonomy and requiring the State to carry its heavy
burden of demonstrating an overwhelming interest in fetal health that
justified the extreme liberty deprivation in this case. However, as is evident
from the lower court’s incorrect weighing of the State interest in fetal life as
equivalent to its parens patriae authority, from the outset the court
erroneously presumed that Ms. Burton’s fundamental constitutional rights
were inferior to the state’s interest in fetal life. (Appellant’s Ex. B, at2.) In
so doing, as discussed infra Part 11, it authorized an unwarranted intrusion
on her liberty, bodily integrity, and medical autonomy.

I11. The Liberty Deprivation was not Justified in this Case and, if
Approved, will Invite State Interventions that Only Serve to
Undermine Maternal and Fetal Health.

By essentially removing Ms. Burton’s personal and medical autonomy
from the equation, the State pursued a course that was antithetical to
constitutional limits and to expert recommendations for providing
appropriate and effective care when a pregnant patient disagrees with

medical recommendations to improve fetal health. Indeed, the medical-

ethical recommendations of the American College of Obstetricians and

15



Gynecologists (ACOG) and the American Medical Association (AMA) not
only vigorously discourage the approach taken in this case, they demonstrate
why court-ordered interventions undermine, rather than advance, fetal
health.

In the ACOG Committee Opinion, Maternal Decision Making, Ethics,
and the Law, the ACOG Committee on Ethics addresses the medical, ethical,
and legal “dilemmas when [pregnant] patients reject medical
recommendations,” or otherwise engage in behaviors “that have the potential
to cause fetal harm.” ACOG Committee Opinion No. 321 1-2 (Nov. 2005)
(App. A) (“ACOG Opinion”). The Committee elaborates on six reasons
why “restricting patients’ liberty . . . . for their actions during pregnancy that
may affect their fetus is neither wise nor justifiable.” Id. at 6.

At least three of those reasons are especially instructive in this case.
First, “[c]oercive and punitive legal approaches to pregnant women who
refuse medical advice fail to recognize that all competent adults are entitled
to informed consent and bodily integrity.” 1d. Second, “[f]allibility . . . is
sufficiently high in obstetric decision making . . . that [l]evels of certainty
underlying medical recommendations to pregnant women are unlikely to be
adequate to justify legal coercion and the tremendous impact . . . that such

intervention would entail.” Id. at 7. And third, coercive treatment is

16



“potentially counterproductive in that [it is] likely to discourage prenatal
care.” Id. at 8. Thus, “court-ordered interventions and other coercive
measures may result in fear . . . and ultimately could discourage pregnant
patients from seeking care.” ACOG Opinion at 8. In contrast, as ACOG
advises, “[e]ncouraging prenatal care and treatment in a supportive
environment will advance maternal and child health most effectively.” 1d.
For these reasons, ACOG recommends:
In caring for pregnant women, practitioners
should recognize that in the majority of cases, the

interests of the pregnant woman and her fetus
converge rather than diverge.

Pregnant women’s autonomous decisions
should be respected. . .. In the absence of
extraordinary circumstances, circumstances that,
in fact, the Committee on Ethics cannot currently
Imagine, judicial authority should not be used to
Implement treatment regimens aimed at protecting
the fetus, for such actions violate the pregnant
woman’s autonomy.

Id. at 9 (emphasis added). Consistent with these recommendations, Amici
American Medical Women’s Association promotes the standard that a
“physician shall recognize and respect the rights of all patients, female and
male, regardless of reproductive status, to receive the same standard of

care.” AMWA, Principles of Ethical Conduct (rev. 2000), available at

17



http://www.amwa-doc.org/index.cfm?objectld=243A88E4-D567-0B25-
5C4EBCA9757330EF (last visited July 30, 2009) (App. B) (emphasis
added).
Likewise, the AMA Board of Trustees advises:
Judicial intervention is inappropriate when a
woman has made an informed refusal of a medical
treatment designed to benefit her fetus.
If an exceptional circumstance could be

found in which a medical treatment poses an

insignificant or no health risk to the woman,

entails a minimal invasion of her bodily integrity,

and would clearly prevent substantial and

irreversible harm to her fetus, it might be

appropriate for a physician to seek judicial

intervention. However, the fundamental principle

against compelled medical procedures should

control in all cases that do not present such

exceptional circumstances.
AMA Board of Trustees Report, Legal Interventions During Pregnancy:
Court-Ordered Medical Treatments and Legal Penalties for Potentially
Harmful Behavior by Pregnant Women, 264 JAMA 2663, 2670 (Nov. 1990)
(Report adopted by the House of Delegates of the AMA at the Annual
Meeting, June 1990) (emphasis added) (App. C). The AMA Board of
Trustees Report reaches this recommendation on many of the same grounds

as discussed in the ACOG Committee Report. In addition, it emphasizes

that “[c]ourts are ill-equipped to resolve conflicts concerning obstetrical
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interventions,” and cautions that the use of courts is likely to do more harm
than good in such cases: “When a decision must be rendered almost
immediately, there will be little or no time to obtain the full range of medical
opinions or facts. The inability of a court to understand the full range of the
relevant medical evidence may lead to error with serious and irreversible
consequences.” Id. at 2665.

In contrast to these uniform recommendations, it is evident from the
proceedings below that Ms. Burton’s bodily integrity, privacy, and
autonomous decision-making were given no consideration, let alone
respected; and that the State failed to consider the fallibility of the single
medical opinion presented in this case or the reality, unfortunately
demonstrated in this case, that forced medical interventions cannot guarantee
the preservation of fetal life. (Appellant’s Ex. Eat 1; Ex. Fat 1.)

Additionally, the reported conflict with fetal health in this case — that
Ms. Burton did not agree to comply fully with recommendations regarding
bedrest and smoking cessation — was not “extraordinary.” To the contrary, it
Is hard to imagine anything more commonplace than the inability of a
mother of two to remain on continuous bed rest, or the well-documented
difficulty in quitting smoking. Thus, this was not the type of

“extraordinary” or “exceptional” case that medical experts like ACOG and
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AMA, or other courts, have contemplated as potentially falling within that
rarity of “justified” court intervention.

Moreover, if the decision below stands, it invites State requests for
court intervention in nearly all aspects of pregnant women’s behavior and
medical judgments. In turn, some women will be discouraged from coming
to a hospital for pregnancy care if they know that any disagreement may lead
to forced medical treatment. Such a result does not advance maternal or
fetal health by any measure and is not constitutionally permissible.

CONCLUSION

For all of the foregoing reasons, Amici urge this Court to hold that the
order below violated Ms. Burton’s constitutional right to refuse medical
treatment and constituted an unauthorized intrusion into her fundamental
rights of privacy, liberty, and bodily integrity.

Respectfully submitted,

/s Randall C. Marshall
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FL Bar No. 181765

American Civil Liberties Union
of Florida

4500 Biscayne Boulevard,
Suite 340

Miami, Florida 33137-3227
786-363-2700

20



Diana Kasdan

N.Y. Bar No. 4028874
American Civil Liberties Union
Foundation

125 Broad Street,

18™ Floor

New York, New York 10004
212-549-2643

21



Certificate of Compliance

| hereby certify that the foregoing brief is submitted in Times New
Roman 14 point font, pursuant to Fla. R. App. P. 9.210(a)(2).

/s Randall C. Marshall

Randall C. Marshall

Certificate of Service

| certify that a true and accurate copy of this motion has been sent by
Federal Express, and by e-mail, on July 31, 2009, to the following counsel
of record:

Lisa M. Raleigh, Esq.

Jon Glogau, Esq.

Office of the Attorney General
The Capitol PL-01
Tallahassee, FL 32399-1050

David H. Abrams, Esq.
2236 Capital Cir NE Ste 106
Tallahassee, FL 32308-8304

/s Randall C. Marshall
Randall C. Marshall



APPENDIX

American College of Obstetricians and Gynecologists Committee
Opinion No. 321

American Medical Women’s Association, Principles of Ethical
Conduct

American Medical Association Board of Trustees Report,

Legal Interventions During Pregnancy: Court-Ordered Medical
Treatments and Legal Penalties for Potentially Harmful Behavior by
Pregnant Women



APPENDIX

American College of Obstetricians and Gynecologists Committee
Opinion No. 321

American Medical Women'’s Association, Principles of Ethical
Conduct

American Medical Association Board of Trustees Report,

Legal Interventions During Pregnancy: Court-Ordered Medical
Treatments and Legal Penalties for Potentially Harmful Behavior by
Pregnant Women



Appendix A

American College of Obstetricians and Gynecologists
Committee Opinion No. 321



Committee
pinion g

Number 321, November 2003

Maternal Decision Making, Ethics,
and the Law

ABSTRACT: Recent legal actions and policies aimad at protecting the fatus
a5 an entity separate from the woman have challenged the vights of pregrant
women 1o make decisions ubout medical interventions and hzve criminalized
maternal behavior that 1s believed fo be associated with fetal harm or
adverse perinatal cutcomes, This opinion suistmarizes recent, notable legal
cuses; reviews the underiying, established ethical principles relevant to the
highlighted issues; and considers six objections fo punitive and coercive
legal approaches to nuternal deision making. These approaches 1) fail to
recognize that preghaitl women are enfitled to informed consent and bodily
integrity, 2) fail to recognize that medical inowledge and predictions of oul-
comey in obstelrics have limitations, 3) treat addiction and peychiatric illness
as if they were moral failings, 4] thireaten 1o dissuade women from prenaial
care, 5) unjustly single out the wmost wulnerable women, and 6) create the
potential for criminalization of otherwise legal maternal behgviar, Efforts to
use the fepal system lo protect the fetus by constraining pregrant WoHEn's
decision making or puiishing them erode a wowntme's basic rights to privacy
and Bodily integrity and are not Justified. Physicians and policy makers
should promote the Realth of women and their fetuses through advocacy of
healthy behavior; referral for ebstance abuse ireaiment and mental health
services when indicated; and development of safe, available, and efficacious
services for women and families.

Ethical issues that arise in the care of pregnant women aie challenging to
physicians, poliicians, lawyers, and ethicists alike. One of the fundamental
goals of medicine and society is to opfimize the cutcome of pregnancy.
Recently, some apparent attempts to foster this goal have been characterized
by legal action and policies aimed at specifically protecting the fetus as an
entity separate from the woman. These actions and policies bave challenged
the tights of pregnant women to make decisions about medical interventions
and have ctiminalized maternal behavior that is believed to be associated
with fetal harm or adverss perinatal outcomes.

Practitioners who care for pregnant women face particularly difficult
dilemmas when their patients reject medical recommendations, use illegal



drugs, or engage in a range of other behaviors that
have the potentlal to cause fetal harm, In guch situ-
attons, physicians, hospital representatives, and
others have at times resorted to legal actions to
impose their views about what these preghant
patients ought to de or to effect particular interven-
Hong or puteomes. Appeliate courts have held, how-
gver, that & pregnant wornan’s decislons regarding
medical treatment should take precedence regard-
less of the presumed fetal consequences of those
docisions. In one notable 1990 decision, a Dristrict
of Colurmbia appellate court vacated a lower court’s
decision to compel cesatean dellvery in a critically
iil woman at 26 weeks of gestation against her
wishes, stating in its opinion that “in virtually all
cases the question of what is to be done is 10 be
decided by the patient—the pregnant woman—on
nehalf of herself and the fetus” (1), Furthermore,
the court stated that it could think of no “extremely
vare and truly exceptional™ case in which the state
might have an interest sufficiently compelling to
override a pregnant patient's wishes (2). Amid often
vigorous debate, most ethicists also agree that a
pregnant woman’s informed refusal of medical
intetvention ought to prevail as long as she has the
ability to make medical decisions (3, 4.

Recent legislation, criminel prosecutions, and
Jegal cases much discussed (0 both courtrooms and
newsrooms have challenged these precedents, rais-
ing the question of whether thers are circumstances
in which & woman who has become pregnant may
have her rights to bodily integrity and informed con-
sent overridden fo protect her fetus. In Utah, 3
woman who had used cocaine was charged with
homicide for refusing cesarean delivery of a fetus
that was ultimately stillbost, In Pennsylvania, physi-
clans obtained & court order for cesarean delivery in
a patient with suspected fetal macrosomia, Across
the country, pregnant women have been arrested and
prosecuted for being pregnant and using drugs or
aloohol. These cases and the publicity they have
engendered suggest that it is time 10 revisit the ethi-
cal issues involved.

The ethics of caring for pregnant women and an
appreach to decision making in the context of the
matemai-fetal relationship have been discussed in
previous statements by the American College of
Obetetricians and Gynecologists (ACOG) Commit-
tee on Ethics, After briefly reitemting those discus-
siong, this opinion will symmarize recent, notable
cases; review the underlying, established ethical

principles relevant to the highlighted issues; con-
sider objections to punitive and coercive legal
approaches to maternal decision making; and sum-
matize recommendations for attending to future
ethical muasters that may arise.

Recent Cases

In March 2004, a 28-year-old woman was charged
with first-degree murder for refusing to underge an
immediate cesarean delivery because of eoncems
about fetal weali-being and later giving birth to a girl
who tested positive for cocaine and a stillborn, boy.
According fo press reports, the wolnap was mentally
i1l and intermittently homeless and had been brought
to Utah by 2 Florida adoption agency to give birth to
the infante and give them up. She ultmately plad
puilty to two counts of child endangerment.

In January 2004, a woman who previously had
given birth vaginally to six infants, some of whetn
weighed close to 12 pounds, refused a cesarean deliv-
ery that was mecommended becanse of presumed
macrosomia A Pennsylvania hospital obtained a
court order (o perform the cesarean delivery and gain
custody of the fetus before and after delivery, tut the
woman and her hustand fled to another hospital,
where she reportedly had an uncomplicated vagina
delivery of a healthy 11-pound infant.

In September 2003, a 22-year-old woman was
prosecuted after her son tested posidve for aleohol
when he was bom in Glens Fells, New York. A few
days after the birth, the womsan was arrested and
charged with two counts of child endangerment for
“knowingly feeding her blood,” containing aleokol, 10
her fetus via the umbilical cord, Several months later,
her tawyers successfully appesled her vonviction.

In May 1999, a 22-yesr-old wornan who was
homeless regularly used cocaine while pregnant and
gave birth to a stillbom infant in South Cerolina, She
becaime the first woman in the United States to be
tried and convicted of homicide by child abuse
based on her behavior during pregnancy and was
given a 12-yedr prison sentence. The eonviction was
upheld in the South Carolina Supreme Court, and
the U.S. Supreme Court recently refused to hear har
appeal. At a postconviction relief hearing, expert tes-
fimony supported argumenis that the woman had
had inadequate representation, but the court held
that there was no ineffective assistance of counsel
and that she is not entitled to a new trial, This deci-
sion is being appealed.
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Ethical Considerations

Framing Ethics in Perinatal M edivine

It }s likely that the interventions described in the pre-
ceding cases were motivated by a shared concept—
that a fetus can and should be treated as scparable
and tegally, philosophically, and practicaily inde-
pendent from the pregnant woman within whem it
recldes, This common method of framing ethical
issues in perinatal medicine is not surprising given a
aumber of developments in the past several decades.
First, since the 1970s, the development of tech-
niques for imaging, testing, and treating fetuses has
led to the widespread endorserent of the notion that
fetuses are independent patients, treatable apart
from the pregnant women upon whom their
existence depends (5). Similarly, some bioethical
models now assert that physicians have moral obli-
gations to fetal “patients” that are separate from
their obligations to pregnant women (6} Finally, a
number of civil laws, discussed later in this section,
aim to create fetal rights separate from a pregnant
woman's rights.

Although frameworks that treat the woman and
fetus as separable and independent are meant to sim-
plify and clarify complex issues that arige in obstet-
e, many writers have noted that such frameworks
tand to distort, rather than illuminate, ethical and
policy debates (7). In particular, these approaches
have been criticized for their tendency o emphasize
the divergent rather than shared interests of the preg-
nant woman and fetus, This emphasis results in a
view of the maternal-fetal relationship as paradig-
matically adversarial, when in fact in the vast major-
jty of cases, the interests of the pregnant woman and
fetus actually converge.

In addition, these approaches tend to ignore the
moral relevance of relationships, including the phys-
ically and emotionally intimate relationship between
the woman and her fetus, as well as the relationships
of the pregnant woman within her broader social
and cultural networks. The cultural and policy con-
text, for example, suggests a predominantly child-
centered approach to matemal and child health,
which has infleenced current perspectives on the
fetus. The prototype for the federal Maternal and
Child Health Bureau dafes back to 1912, when the
first organization was called into existence by
reformers such as Florence Kelley, who stated that
sthe U.S. should have & bureau to look after the child
crop,” and Julia Lathrop, who said that “the final
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purpose of the Bureau is to serve all children, to try
to work out standards of care and protection which
shall give to every child his fair chance in the world.”
The cuirent home page of the Maternal and Child
Health Bureau web site cites as its “vision” an enual-
ly child-centered goal ().

At times, in the current clinical and policy con-
texts, when the woman and fetus are treated as
separale individuals, the woman and her medical
interests, health needs, and rights as moral agent,
patient, and research subject fade from view, Con-
sider, first, women's medical interests as patients.
Researchers perfoiming “fetal surgery”—novel
interventions to correct fetal amatornic abnormali-
Hes—have been criticlzed recently not only for their
tendency to exaggerate claims of success with
regard to fetal and neonatal health, but also for their
failure to assess the impact of surgery on pregnant
women, who also undertake the risks of the major
surgical procedures (9). As a result, several centers
performing these techniques now use the term “ma-
termal-fetal surgery” to expllcitly recognize the fact
that a woman's bodily integrity and health are at
stake whenever inferventions directed at her fetus
are performed. Fuithermore, a study sponsored by
the National Institute of Child Health and Human
Development comparing maternal-fetal surgery
with postnatal repair of myelomeningocele (the
Management of Myclomeningocele Study) is now
assessing maternal as well as felal outcomes,
including measurement of reproductive and health
outcomes, depression testing, and ecopomic and
famiily health outcomes in women who perticipate
in the clinical trial.

Similarly, new civil laws that aim to treat the
fetus as separate and independent have been criti-
cized for their failure both to address the health
needs of the woman within whose body the fetus
resides and to recognize the converging interests of
the woman and ferus. [n November 2002, a revision
of the state child health insurance program {sCHIP)
that expanded coverage to *individual(s) under the
age of 19 including the period from conception until
birth” was signed into law. The program does net
covet pregnant women older than 18 years except
when medical interventions oould directly affect the
well-being of their fetuses. For example, under
sCHIP, intrapartum anesthesia is covered, according
to the 1§, Department of Health apd Human
Servioes, only because “if a woman’s pain dwring a
lsbor and delivery 1z not reduced or properly



relieved, adverse and sometimes disastrous effects
can ocewr for the unborn child” (10).

Furthermore, for beneficiades of sCHIP, many
significant women's health issues, even those that
are precipitated by pregnancy (sf, molar gestation,
postpartum depression, or traumatic injury from
intimate partner violence not impacting the fetus),
are not covered as a part of routine antenztal care
(11). This approach has been criticized not onty for
its Tailure to address the health needs of women,
Wut also for its failure to achieve the narrow goal
of improving child health because it ignores the
fact that maternal and neonatal interests converge.

. For instance, postpartum depression is associated
with agverse effects In infants, including impaired
matsrnal-infant interaction, delayed cognltive and
emotional development, increased anxisty, and de-
creased self-esteem (12, 13). Thus, the law ignores
the fact that a critical component of ensuring the
health of newborns 1s the provision of comprehen-
sive care for their mothers.

Likewize, in April 2004, the Unbotn Vigtims of
Viclence Act was signed into law, creating a separate
federal offznse if, during the comumission of certain
federal crimes, an individual causes the death of, or
bodily injury to, 2 fetus at any stage of pregnancy.
“The Jaw, however, doeg not categorize the death of
or injury to a pregnhant woman as a separats federal
cffense, or create sentence enhancement for those
who assault or murder a wornan while pregnant. The
statute's sponsors explicity rejected proposals that
had virtuaily identical eriminal penalties but recog-
nized the pregnant woman &8 the victim, despite the
fact that murder is responsible for mote pregnancy-
associated deaths in the United States than any other
cause, including hemorrhage and thromboembollc
events (14, 15}

Beyond jis impect on maternal and child health,
a failure to recognize the interconnectedness of tha
pregnant woman and fetus has important ethical and
legal implications, Because an intervention on a
fetus must be performed through the body of a preg-
nant woman, an assertion of fetal rights must be rec-
enciled with the ethical and legal obligations toward
pregnant WOMmen as women, pemsons in their own
right. Discussions about rights of the unborn often
have failed to address these obligations, Regardless
of what is believed about fetal personhood, claims
ahout fetal rights Tequire an assessment of the rights
of pregnant wornen, whose personhood within the
legal and moral community is indisputable,

Furthermore, many swriters have noted 2 moral
injury that arises from abstracting the fetus from
the pregnant womar, in its failing to recognize the
pregnant woman herself as a patient, person, and
rights-bearer, This approach disregards o fundamen-
tal moral principle that persons never be treated
solely as means to an end, but as ends in themselves.
Within the rhetoric of conflict and fetal rights, the
pregnant weman has at times been reduced to a ves-
sel—even a “fortress” helding the fetus “prisoner”
{16). As George Annas aptly described, “Heafore birth,
we can obtain access to the fetus only through its
mother, and in the absence of her informed consent,
can do 5o only by treating her as a fetal coniainer, &
nonperson without rights to bodily integrity” (3).

Some writers have argued that at the heart of the
distorting influence of the “two-petlent” model of
the maternal-fetal dyad is the fact that, aceording to
traditional theories that undergird medical ethics, the
very notion of a person or a patient s someone who
is physically separate from others. Pregnancy, how-
ever, is marked by a “particular and particularly
thoroughgoing kind of intertwinement” {17). Thus,
the pregnant woman and fetus fit awkwardly at best
imto what the term “patient™ is understood to mean.
They are neither physically separate, as persons are
understood to be, nor indistinguishably fused. A
framework that instead defines the professional eth-
il obligations with & deep sensitivity to relation-
ships of Interdependency may help to avoid the
distorting influence of the two-patient model as té-
ditionally understood {18). Although this opinion
does not specifically articulate 2 novel comprehen-
sive conceptual model for perinatal ethics, in the dis-
cugsion that follows, the Committee on Ethics takes
as morally central the essential connection between
the pregnani woman and fetus,

Ethics Committee Opinions and the Materngl-
Fetal Relationship

in the context of a framework that recognizes the
inferconnestedness of the pregnant woman and fetus
and emphasizes their shared interests, certain opin-
ions previously published by the ACOG Committes
on Ethics are particularly relevant. These include:

» “Informed Consent” (19)

« “Patient Cheice in the Maternal-Fetal Relatlon-
ship” 2O

» “at-Risk Drinking and Illicit Drug Use: Ethical
Issues in Obstetric and Gynecologic Practice”
(21}
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One fupdamental ethical obligation of health
care professionals is to respect patients’ autonomous
decision making and to adhere to the requirement
for informed consent for medical intervention. In
Tanvary 2004, the Committes on Ethics published a
revised edition of “Informed Consent” in which the
following points are defended:

+ “Requiring informed consent is an expregsian of
respect for the patient as a parson; it particular-
ly tespects a patient’s moral rght to bodily
integtity, geif-determination regarding sex-
uality and reproductive capacities, and 1o the
support of the patient’s freedom within caring
relationships.”

« “The ethical requirement for tnformed congent
need not conflict with physicians’ overall ethical
chligation to a principle of beneficence; that is,
every effort should be made to incorporate &
commitment to informed consent within a com-
mmitment to provide medical benefit to patients
and thus regpect them as whole and embodied
perscns.”

Pregnancy doss not obviate or limit the require-
ment to obtain informed consent, Intervention om
behalf of the fetus must be undertaken through the
body and within the context of the life of the preg-
nant wornan, and therefore her consent for medical
treatment is required, regardiess of the treatment
indication, Flowever, pregnancy presefis & special
set of issues. The issues associated with informed
refusal of care by pregnant women ane addressed in
the January 2004 opinion “Patient Choi¢e in the
Maternal—Fetal Relationship” (20) This opinion
gtates that in cases of maternal refusal of treatment
for the sake of the fetus, “court-ordered intervention
against the wishes of & pregnant womai is rarely 1f
aver acceptable.” The document presents a review of
general ethica! considerations applicable to pregnarnt
women who do not follow the advice of their physi-
clans or do not seem fo make decisions in the Dest
iterest of their fetuses. Although the possibility of a
justifiable court-ordered inferventiom is not com-
pletely ruled out, the document presents several rec-
ommendations that strongly discourage cogrcive
measures:

« “The obstetrician’s respopse (o 2 patient's
unwillingness to cooperate with medical advice
.. should be to convey clearly the reasons for
the recommendations to the pregnant woman,
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examine the barriers to change along with het,

and encourage the development of health-pro-

moting behavior”

+ “Even if] a woman's autopomous decision
[seeme] not to promots heneficence-based ohli-
pations (of the woman or the physician) o the
fetus, . . . the obstetrician must respect the
patient’s autonotny, continue to caré for the
pregnant woman, and not intervens against the
patient’s wishes, regardless of the conse-
quences.”

¢ “The obstetrician must keep in mind that med-
leal knowledge has limitations and medical
judgment is fallible” and should therefore take
great care “'to present & balanced evaluation of

" expected outcomes for both [the woman and the
fetusl.”

v “Obstetricians should consider the social and
culiural context in which these decisions are
made and question whether their ethical Judg-
ments reinforce gender, class, or racial inequal-
it}‘r.“

In addition to revisiting questions of how practi-
tioners should address tefusal of treatment in the
clinic apd delivery room, the four cases cutlined pre-
viously illustrate punitive and coercive policies
atmed at pregnant wormen who engage in behavicrs
that may adversely affect fetal well-being. The 2004
opinion “At-Risk Drinking and Ilicit Drug Use:
Fthical Issues in Obstetric and Gynecologic
Practice” (21} specificaily addresses addiction and
the prosecution of women who use drugs and alco-
hol duting pregnancy and recommends strongly
against punitive policies:

» “Addiction is not primarily a moral weakness, a3
it has been viewed in the past, but & “brain dis-
ease’ that should be included in a reviesv of sys-
tems just like any other blologic diseass
ProcEss.”

« “Recommended screeming . . . connected with
egally mandated testing or reporting . - . endan-
ger(s] the relationship of trus petween physician
and patient, place[s] the obstetrician in an adver-
sarial relationship with the patient, and possibly
conflict[s] with the therapeutic obll gaifon.

+ Punitive policies “are unjust in. that they indict
the woman for failing to seek treatment that
actually may not be avaitable to her” and in that
they “are pot applied evenly across sex, race,
and socioeconomic status.”



+ Physicians must make a substantial effort to

“treat the patient with a substance abuse prob- -

lem with dignity and respect tn order to form &
therapeutic alliance.”

Finally, recent legal decisions affirm that physi-
clang have neither an obligation nor a right fo pet-
form prenatat testing for aloohel or drug use without
a pregnant woman’s consent {22, 23), This includes
consent to testing of the woman that could lead to
any form of reporting, both to legal authotities for
purpases of ctiminal prosecution and to civil child
welfare authorities.

Against Coercive and Punitive Legal Approaches
to the Maternal-Fetal Relationship

This section addresses specifically the ethical issues
associated with the cases outlined previously and
delineates six reasons why restricting patients’ liber-
ty and punishing pregnant women, for their actions
during pregnancy that may affect their fetuses is nei-
ther wise nor justifiable. Bach raises important
ohjections to punishing pregnant women for actions
during pregnancy; together they provide an over-
whelming rationale for aveiding such approaches.

1. Coercive and punitive legal epproaches to preg-
nant women who refuse medical advice fail to
recognize that all competent adults are entifled to
informed consent and bodily integrity.

A fundamental fenet of contemporary medical ethics
is the requirement for informed consent, including
the right of competent adults o refuse medical inter-
vention, The Committee on FEthics affirms that
informed consent for medical treatment is an ethical
requirement and is an expression of respect for the
pafient a8 @ person with a moral right to bodily
integrity (19).

The crucial difference between pregnant and
nonpregnant individuals, though, is that a fetus is
smvolved whose health interests could arguably be
served by overriding the pregnant woman’s wishes,
However, in the United States, even in the case of
two completely separate individuals, constitutional
law and common Jaw have historically recognized
the rights of all adults, pregnant of nat, to informed
consent and bodily integrity, regardiess of fhe
impact of that person's decision on others. Tor
tnstance, in 1978, a man suffering from aplastic ane-
mia sought & coutt order to force his cousin, who
was the only compatible donor available, to submit

to bope marrow barvest, The court declined,

explaining in its opinion:
For our Jaw 1o compel the Defendant bo submit to 2n
{trusion of hiz body would change every concept
and principle upan which our saciety is founded, To
diy so would defest the sanetity of the individual and
would impose a rule which would know ne limits. ...
For a society that respects the rights of one individ-
ual, to sink its teeth inte the juguler vein or neck of
itz members and suck from it sustenance for ancther
inemmber, is tevolting ko our hard-wrought concepis of
jurisprudence. Foreible extraction of living body tis-
anes causes revelsion to the judicial mind. Such
would reise the specter of the swastka and the
izniuisiﬁnn. mminiscent of the homots this pertends.

)

Tustice requires that a pregnant woman, like any
other individual, retain the basic right to refuse med-
jcal intervention, even if the intervention is in the
best interest of her fetus, This principle was chal-
tenged unsuccessfully in June 1987 with the case of
a 27-year-old woman who was at 23 wesks of ges-
tation when she became criticaily ill with cancer,
Apainst the wishes of the woman, her family, and
her physicians, the hospital obtzined a court order
for a cesarean delivery, claiming independent rights
of the fetus. Both mother and infant died shorily
after the cesarcan defivery was performed. Three
years later, the District of Columbia Court of
Appeals vacated the court-ordered cesarcan delivery
and held that the woman had the right to make health
care decigions for hergelf and her fetus, arguing that
the lower court had “erred in subordinating her right
1o bodily integrity in favor of the stats’s interest in
potentiat lifs" (1)

2. Court-grdered inferventions in cases of informed
refusal, as well as punishment of preghant woinen
Jor their behavior that may put o fetus at risk,
neglect the fact that medical knowledge and pre-
dictions of cutcoines in obstetrics have limitations.

Beyond its importance as a means fo protect the
right of individuats to bodily integrity, the doctrine
of informed consent Tecognizes the right of individ-
uals to weigh risks and benefits for themselves.
Women almast always are best situated to understand
the importance of risks and benefiis in the context
of their own values, circumstances, and Cconcerns.
Furtherinore, medical judgment in obstetrics itself
has limitations in its ability to predict outcomes. In
this document, the Committee on Ethics has argned
that overriding a woman's autonomous choice,
whatever its potential conssquences, is naither ethi-
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cally nor legally justified, given her fundamental
rights to bodily integrity. Even these who challenge
these fundamental tights in favor of proteciing the
fetus, howevet, must recognize and communicate
that medical judgments in obstetrics are fallible {25).
And fallibility—present to various degrees in all
medical encounters—is sufficiently high in obstetric
decision making to warrant wariness in imposing
lezal coercion. Levels of certainty underlying med-
ical recommendations to pregnant women are
unlikely to be adequate to justify legal cosrcion and
the tremendous impact on the lives and civil liberties
of pregnant women that such intervention would
entzil {26), Some have argued that court-ordered
intervention might plausibly be justified only when
certainty is especially robust and the stakes are spe-
cially high, However in many cases of court-
ordered obstetric intervention, the latfer criterion has
been met but not the former, Furthermore, evidence-
based medicine has revealed limitations in the abili-
ty to concretely describe the relationship of maternal
behavior to perinatal outeome, Criminalizing women
in the face of such scientific and clinical uncertainty
ig moraliy dubious. Not only do these approaches fail
10 take into account the standards of evidence-based
medical practice, but they are also unjust, and their
application is likely to be informed by bizg and opin-
;on rather than objective assessment of risk.
Consides, first, the limitations of medical judg-
ment in predicting birth ovtcomes based on mode of
childbirth, A study of court-crdered obstetric inter-
venfions suggested that in elmost one third of cases
in which court orders were sought, the medical judg-
ment Was incomect in retrospect (27). One clear
example of the challenges of predicting outcome is
in the roanagement of risk assoclated with shoulder
dystocia in the setting of fetal macrosomiz— which
is, and should be, of great concern for all practition-
ers. When making recommendations to paiients,
however, pactitioners have an ethical obligafion to
recognize and communicate that accurate diagnosis
of macrosomia is imprecise (20). Furthermore,
although macrosomia increases the risk of shoulder
dystocia, it 15 certainly not absclutely predictive; in
fact, most cases of shovlder dystocia occur wilpre-
dictably among infants of normal birthweight. Given
this uncertainty, ACOG makes recommendations
about when cesarean delivery may be considered,
not about when it is absolutely Indicated, Because of
the inability 1o determine with certainty when a git
uation is harmful to the fetus or pregnant wonan and
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the inabillty to guarantee that the prégnant woman
will not be harmed by the medical intervention,
great care should be exercised to presenta balanced
cvaluation of expected outcomes for both parties
(203, The decision about welghing risks and benefits
in the setting of uncertainty should remain the preg-
nant woman’s 1o make in the setting of supportive,
informative medical care.

Medical judgment also has limitations in that
the relationship of maternal behavior to pregnancy
outcome is poorly understood and may be exagger-
ated in realms often mistaken to be of moral rather
than medical concern, such as drug use. For
instance, recent child development research has not
found the efferts of prenatal cocaine exposure that
earlier uncontrolled studies reported (28). It iz now
understood that poverty and its coneoinitants—poor
nutnition and inadequate heaith care—can account
for many of the effects popularly atiributed 1o
cocaine. Before these data emerged, the criminal
justice approach to drug addiction during pregnancy
was fueled to a great degree by what is now undet-
stood to be the distorting image of the “crack babw”
Such an image served as a “convenient symbol for
an aggressive war on drug users [that] makes it eas-
rer to advocate a simplistic punitive response than to
address the complex causes of drug use” (29). The
findings questioning the inepact of cocaine on peri-
natzl culcome ate among many considerations that
bring sharply Into question any possible justification
for a criminal justice approach, rather than a public
hezlth approach, to drug use duting pregpancy.
Given the incomplete understanding of factors
underlying perinatal outcomes in general and the
contribution of individual behavioral and secioeco-
nomic factors in particular, to identify homeless and
addicted women a8 personally, morally, and legally
culpable for perinatal outcomes is inaccurate, mis-
jeading, and unjust.

3. Coercive and punitive policies iréat medical prob-
lems such as addiction and psychiatric Hiness a5
if they were moral failings.

Regardless of the strength of the link between an
individual’s behaviors and pregnancy outcome,
punitive policies directed af women who use drugs
are not justified, because these policies are, in effect,
purishing women for having a medical problem.
Although onee considersd 2 sign of moral weakness,
addiction is now, according to evidence-based med-
icine, considered a disease—a compulsive disorder



requiring medical attention {30}, Pregnancy should
not change how clinicians understand the medical
nature of addictive behavior, In fact, studies over-
whelmingly show that pregnant drug users are very
concerned about the consequences of their drug
use for thelr fetuses and are particulaily eager to
obtain treatment once they find out they are preg-
nant (31, 32). Despite evidence-based medical rec-
ommendations that support treatment approaches (o
drug use and addiction (21), appropriate treatment is
perticularly difficult to obtain for pregnant and par-
enting women and the incarcerated (29). Thus, &
disease process exacerbated by social circum-
stance—not personal, legal, or moral culpability—
is at the heart of substance abuse and pregiancy.
Punitive policies unfairly make pregnant women
scapegoats for medical problems whose cause is
often beyond their control.

In most states, governmental responses to preg-
nami women Who use drugs have upheld medical
characterizations of addiction. Consisient with long-
stzanding U8, Supreme Court decisions recogrizing
that addiction is an iilness and that criminalizing it
violatee the Constitution’s Eighth Amendment prohi-
Bitions against cruel and unusual punishment, no stats
has adopted a law that specifically creates unique
criminal penalties for pregnant women who use drugs
(33). However, in South Carolina, using drugs or
being addicted to drugs was effectivefy criminalized
when the state supreme court interpreted the word
wehild”® in the state’s criminal child endangerment
stzhite to include viable femses, making the child
endangerment statute applicable (o pregnant Wometl
whose actions rlsk harm to a viable fetus (23). In gll
states, women retain their Fourth Amendment frese-
dom from unreasonable searches, so that pregnant
wotmen may not be subject to noneonsensual drig
testing for the purpose of criminal prosecution.

Partly on the basis of the understanding of addic-
fion a8 a compulsive disorder requiring medics] atten-
tion, medical professionals, U3, state laws, and the
vast majority of courts do not support unique crimi-
pal penalties for pregnant women who use drugs.

4. Coercive and punitive policies are potentially
counterproductive in that they are likely to dis-
conrage prenatal care and successful ireatinent,
adversely affect infant wortality rates, and under-
mine the physician—patient relationship.

Bven If the aforementioned ethical concemns could
be addressed, punitive policies would not be justifi-

able on utilitarian grounds, because they would like-
ly result in more hamm than good for maternal and
child health, broadly construed. Various studies have
sugpested that attempts 10 criminalize pregnant
wormen's behavior discourage women from secking
prenatal care (34, 35). Furthermore, an Increased
infant mortality rate was observed In South Carolina
in the years following the Whitner v State decision
(35), in which the state supreme court concluded
that anything a pregnant woman does that might
endanger & viable fetus (including, but not limited
to, drug use) could result in either charges of child
abuse znd a jail sentence of up to 10 years or homi-
cide and & 20-year sentence if a stillbirth coincides
with a positive drug test (23}, As documented previ-
ously (21), threats and incarceration have been inef-
fective in reducing the incidence of alcobol and drug
abuse among pregnant women, and removing chil-
dren from the home of an addicted mother may sub-
ject them to worse risks in the foster care system, In
Tact, women who have custody of their children
complete substance abuse treatment at a higher rate
{37-39).

These data suggest that punishment of pregnant
women might not result in women receiving the
desired message about the dangers of prenatal sub-
stance abuse: such measures might instead send an
unintended message about the dangers of prenatal
care. Ultimately, fear surrounding prenatal care
would likely undermine, rather than enhance, mater-
nal and child health, Likewise, court-ordered inter-
ventions and other coercive measures may result in
fear about whether one’s wishes in the delivery room
will be respected and ultimately could discourage
pregnant patients from seeking care. Encouraging
prenatal care and treatment in & SUppOrtive emviron-
ment will advance maternal and child health most
effectively.

$. Coercive and punitive policies directed toward
pregnant women unjustly single out the most vul-
nerable women.

Evidence suggests that punitive and coercive poli-
cies not only are ethically problematic in and of
themselves, but also unfairly burden the most vul-
nerable women. Tn cases of court-ordered cesargan
deliveries, for instance, the vast majority of court
orders have been obtained against poor women of
color (27, 40).

Similarly, decisions about detection and man-
agermnent of substance abmse in preghancy are fraught
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with biag, unfairly burdening the most vulnerabie
despite the fact that addiction ocgurs consistently
across tace and socioeconomic status (41). In the
tandmark case of Ferguson v City of Charleston,
which imvolved selective screening and arest of
pregnant women who tested positive for drugs, 29 of
30 women arvested were African American. Studies
suggesat that affluent women are less likely to be
tested for use of illicit drugs than poor women of
eolor, perhaps because of stereotyped but demon-
strably inaccurate assumptions about drug use, Cne
study found that despite similar raies of substance
abuse across racial and socipeconomic status,
African— American women were 10 times more like-

Iy than white wemen to be reported o public health

authorities for substance abuse doring preghancy
{42). These data suggest that, as implemented, many
punitive policies centered on maternal behaviors,
including substance use, are deeply unjust in that
they reinforce social and raclal inequalify.

8. Coercive and punitive policies create the potential
for criminalization of many ipes af otherwise
legal maternal behavion

In addition to raising concerns about race and
socloeconomic status, punitive and coercive policies
may have even broader implications for justice for
women. Because many maternal behaviors are asso-
clated with adverse pregnancy outcome, these poli-
cies could result in & society in which simply being
a woman of reproductive potential could put an indi-
vidual at risk for criminal prosecution. For instance,
poorly controlled diabetes is associated with pumer-
ous congenital malformations and an excessive rate
of fetal death. Periconceptional folic acid deficiency
is associated with an increased risk of neural tube
defects. Obesity has been agsociated in recent stud-
ie with adverse pregnancy outcomes, including
preeclampsia, shoulder dystocia, and antepartum
stiflbirth (43, 44). Prenatal exposure 10 certain
medjcations that may be essential 1o mainfaining &
pregnant woman’s health status is associated with
congenital abnormalities, If states were to consis-
teptly adopt policies of punishing women whose
behavior (ranging from substance abuse o poor
puttition to informed decisions about prescription
drugs) has the potential to lead 10 adverse perinatal
autcomes, at what point would they draw the ling?
Punitive policies, therefore, threaten the privacy and
autenormy not only of all pregnent women, but also
of ail wotnen of reproductive potential,
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Recommendations

Tn light of these six considerations, the Committes
on Ethics strongly opposes the criminal prozecution
of pregnant women whose activities may appear io
cause harm to their fetuses. Efforts to use the legal
system specifically to protect the fetus by constrain-
ing women's dectsion making or punishing them for
their behavior erode a woman’s basic rights to pri-
vacy and bodily integrlty and are neither legally nor
morally justified, The ACOG Commiittee on Ethics
therefore makes the following recommendations:

« In caring for pregnant womern, practitloners
should recognize that in the majority of cases,
the interests of the pregnant woman and her
fetus converge rather than diverge. Promefing
pregnant women's health through advocacy of
healthy bebavior, referral for substance abuse
treatment and mental health services when nec-
essary, and maintenance of a good physician—
patient relationship is always in the best interest
of both the woman and her fetus.

« Pregnant women's autonomous decisions
should be reepected. Concerns about the impact
of maternal decisions on fetal well-being should
te discussed in the context of medical evidence
and undersiood within the context of each
woman'’s broad social network, cultural beliefs,
and values. In the absence of extraordinary cir-
cumstances, circumstances that, in fact, the
Comemittes on Ethics cannot currently imagine,
judicial authority should not be used o imple-
ment freatrment regimens almed at protecting the
fetus, for such zctions viclate the pregnant
woman's autonomy,

» Pregnant women should not be punished for
adverse petinatal outcomes. The relationship
between maternal behavior and perinatal out-
come is not fully understood, and punitive
approaches tireaten 10 dissuade pregnant
women from seeking health care and ultimately
undermine the health of pregnant women and
their fetuses.

+ Policy makers, legislators, and physicians
should work together to find constructive and
evidence-based ways to address the needs of
women with alcohol and other substance abuse
problems. This should include the devglopment
of safe, avuilable, and efficacious services for
women ang families.
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Appendix B

American Medical Women’s Association, Principles of
Ethical Conduct



Principles of Ethical Conduct

The American Medical Women's Association supports 4 body of ethical statements developed primary
for the benefit of the patient. As a member of the medical profession, a physician must recognize
responsibility not only to patients, hut also to society, to other health professionals, and 5o self. The
following Principals of Ethical Conduct are not laws, but standards of conduct which define the
essentials of appropriate behavior for the physician.

+A physician shall be dedicaied to provide competent medical service with compassion and respect for
human dignity.

« & physician will deal honestly with patlznts and colleagues.

»2 physician will recognize the right of all patlents to recelve the same quality of care regardless of
gander, race, marital status, sexual orientation, religious preference, diagnosis, or age.

+A physician sha!l recognize and respect the rights of all patients, female and male, regardless of
reproductive status, to receive the same standard of care, : - '

+ A physician shall respect the rights of patients, colleagues, and of other health professionals, and shall
safeguard patient confidences within the constraints of the law.

« A physician shall continue to study, apply and advanca scieptific knowledge; make relevant information
available to pailents and colleagues and tha public; obtain consultation; and use the talents of other
health professional when indicated.

+ & physician shalt, in the provision of sppropriate patient care, except in emergencies, be free to choose
whom o serve, with whom to associate, and the environment in which to provide medicai services.

o4 physician shall recognize a responsibility to participats in activities contributing to an improved
community.

oA physician shall respect the law and also recognize a responsibility to seek changes in those
requirements which are contrary {0 the best interest of the patient.

»4 physician shail notify, in a timely and ¢linically appropriate manner, an appropriate autharity
regarding those physicians whose conduct the reporting physician believes illegal, unetiical, or
incompetent or who engages in fraud or deception.

Adapted, in part, from AMA and ADA codes of medial ethics by AMWA medical ethics committee in
1930,

Adopted by the House of Delagate
Cctober 1990
Revised 2000

A3AR2E4-DS67-0825-5CAEBCASTS7330EF




Appendix C

American Medical Association Board of Trustees Report,
Legal Interventions During Pregnancy: Court-Ordered
Medical Treatments and Legal Penalties for Potentially
Harmful Behavior by Pregnant Women



Law and Medicine/Board of Trustees Report smmmemess—— "

Helens M. Cole, MD, Seclion Eaiitcr

Legal Interventions During Pregnancy

Court-Ordered Medical Treatm

ents and Legal Penalties

tor Potentially Harmful Behavior by Pregnant Women

ORDINARILY, the pregnant woman, in eonsultation with
her physician, acts in all reasonable waye to gnhance the
health of her [stus. Indegd, cliniclans are frequently im-
pressed with the amount of personal health risk undertaken
and voluntary seif-restiaint exhibited by the pregnant wom-
an for the sake of her fetus and 1o help enzure that her child
will be as heaithy 28 possible,’ Ina Kmited mimber of situa-
tions, hOWEver, a pragmant woman may reject a medical
treatrnent or protedure that her physician believes would
banefit the health of her fatus. For instance, she may refuse to
submit to 4 cesarean section when her physisian believes that
a sesarean section is in the best interests of the fetus. Ora
pregnent woman may behave in ways that are potentislly
Jetrimenta! ta fetal weil-being, for example, taking legal
drugs while pregmant.

Inereasingly, legal interventions are teing sought in cases
in which the decisions or actions of pregnant wornen do net
accord with medieal recommendations that conld tenefit fetal
health, Physicians have sought, and some courts have grant-
ed, permission to override refusals of pregnant women to
submit to medical procedures. Public officials have tried to
impose legal pen alties on women whose behavior is not in the
hest interest of the fetue. This report, which iz based on the
deliberations of the Cornmittee of Medieolegal Problems, dis-
cusses the various legal and policy concerns and makes recom-
mendations regarding legal ipterventions in pregnancy.

SEEKING COURT ORDERS 10 OYERRIDE THE MEDICAL
PREFERENCES OF PREGNANT WOMEN

Racent Medical Advances Enabla Phyalclans 10 Addroas
tha Health of the Fetua More Diractly

{piil recently, promoting fetal well-being wea generally
not & sephrate endeavor {rom promoting the health of the
pregnant woman, Advances in medicine and surgery, howev-
or, have increaléd the ability of physiciana te divect medical
proceduras specifically at the fetus. Diagnostic tools, such as
wltrasonogTashy, ammiocentesis, or cherionie villus sampling,
can be used to deteet fatal abnormalities that, in some cages,
may be treated through prenatz] therapy of fota) surgery.

The ability to trest the fetus more directly than in the past
has given rise to the question of whether a pregnant woman
has a legal obligatien to undergo medies treatmants that
could bengfit the fetus. Whez 2 pregnant woman refuses

From the Bnand ol Tustees, Amansan \adichl Agssciatd, Grazags, M

Thup repo wis adoglad 48 Repart o by e Hause of Dekegalas ot 1he Amsiean
Mgghical Assoeahon alhe Anrvial Meglag. Juna 13X

Regnnt ausss o e Baen ol Troateak, AMANCEN Yadicat Assoeeuon, S1E M
Brane 5L Grecags IL S0EV01Dr Oiremtiensr

treatment or procedures that ewuld benefit fetal health, 8
conlict arises betwezn her right to make medieal decizions
that affect the health of her fetus and herself and the state’s
desire bo intervene on behalf of the fatus.

Questions and concerns Over 3 pregnant womans legal
phligations to acespt medical care are exacerbated by the
unique physical relationship that exists between a pregnant
woman and her fetus, Invariably, one cannot be treated with
out affecting the other Performing medieal procedures
against the pregnant woman’s will violates her right to in-
formed consent and het constitutional right te badily integri-
ty.* These rights are among the most basic and are wel
established in both sueiety and medicine, However, preservas
tion of thage Fights may come at the visk of preventable fetal
impairment or desth.

Moral and Legal Responsibilities of the
Fregnant YWoman Tovard Her Fatus

A woman who chooses to carry her pregnancy toterm has s
moral responsibility to meke reasonable efforts toward pre-
serving fetal health. This morzal respongibility, however, does
not necessarily imply 2 legal duty i@ accept medieal proce-
Jdures or treatments in order to benefit the fetus.

Board ol Trustees

Members of the Board of Trustees inglude the following: Lannie K.
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Legal Pregedant.—Several courts have considered the

igzue of legal interventions to impose medical treatments on
pregmant women, However, faw requasts for court-ordered
abststrieal interventions have been reviewed by eppellate
courts, Only two appellate courts have considered a decizion
to pverride a pregnant womaty's refusal of a blood transfusion,
In 1864, the New Jersey Supreme Court ordered a blocd
transtusion for a pregmant woman who refused the trensfu-
sion on religious grounds,’ Alse in 1964, an appeals courtinthe
Disteict of Columbia ruled that a pregnant woman could be
forced to undergo 4 blood transfusion for the sake of her
ferus. However, both of theee cases were decided in the sarly
1960s, before the current legal emphasis on the integrity of
tha individuzl and the right to refuse treatment.

Appraximately two dozen courts have been asked Lo order
resaresn sections.’ Onty two of these cases have reached the
appellate level, In one, a trial court judge in the District of
Columbia ordersd a casarean section on a woman who was
terminally ill.” The woman' treatment desires and her com-
peteney were major points of contruversy in this case. The
District of Colurnbia Court of Appeals, en bane, ruled that the
tower tourt was in exror for ordering the ceserean seetion.
The eourt of sppeals vuled that rather than waighing the
interests of the state (in protecting the potential lifs of the
fatus) agalnst the interests of the pregnant woman, the Tewer
court should have used “substituted” judgment and pro-
eseded aceording to what it could best aseertain the pregnant
womans wishes would have bean,

In 1081, & tria) court in Georgia ordered a cesarean zection
performed on & woman who had refused the operation for
religious reasons, The physician involved diagmosed placenta
previa, with a 39% ta 100% chance of fotel demise if vaginal
delivery oceurred.” The Georgia Supreme Court, with mini-
mal explanation or policy diseussion, refused to stay the triat
court’s order. A few days after the court’s denfal of a stay, the
woman had z safe vaginal delivery.

The remainder of this section of the report provides an
analysis of relevant law and policy considerations and resom-
mends guidelines on the extent to which a pregnant womans
mearal duties toward the fetus should be legally enforeed.

Distinctions Between Moral and Legal Respensibl-
itie,—Society places a positive moral value on aiding those
who may need help or be in danger, yet it does not ordinarily
impose a legal duty on specific individuals to render that
needed assistanes,” This réluctance to impose a legal duty on
the individual is especially strong where randering aid would
pose & risk to the health of the individual or would require an
{nvesion of his or her bodily inteprity.***

There is also tio legal duty for an individual to render aid
even if a life would be eaved and the assistance rendered
would inewr minima! risk to the health of the person providing
the aid. For example, a person nteed not donate bone marrow
to a cousin who is dying of aplastic anemia.”

Yet the reaponsibility of 8 pregmant woman to her fetus i
stronger than that of ope individuel to another. The duty of a
pregnant woman to her fetus is more aldn to the obligations of
2 parent to his or her child, Ahd in fact, 4 parents duty to his
or her child ie enforced with legal sanctions, The parent-child
relationship is considered a “special relationship” under “Sa-
maritan” law.Y Bamaritan law, which applies to duties to
render ald, provides that those people who have & special
relationship ta another person, such as innkeeper Lo guest or

JaMA, November 25, 1450 =Vol 264, Ne. 20

2684

comimon carrier to passenger, have a legal ohligationT come

ta the aid of that person, ™ c

Even in cases of special relationships, however, the abliga-
tion torender aid is minimal and cannet raquive the rescuerto
endanger him or Herzzlf.” For example, if 2 child peeded 3
bane marrow transplant, but the only compatible d'gnnr wag
the child's father, the father would not ba legally required to
donate his bone marrow to his child.

There are other situations in which a parent’ abligation ta
his or her child is |egally enforced, Parents clearly have botha
moral and legal duty to provide reasonable medicsl care for
their children. All statas legally require parents to provide
such care," A pregnant woman who refuses 2 surgical inter-
vention, treatment, or therapy that might benefit fetal health
is, in practical terms, withholding medical care from her
fetus, However, in the ease of a pregnant woman, {n order for
her not Lo withhoid medical treatment, she generally must
accept & Figk 10 her life or health, a2 well as bodily invasian of
her persch, Just 25 perental legal obligations to provide medi-
cal caratochildren donot include compellad seceptance of rsk
to life or health, neither sheuld & pragnant woman’s cbliga-
tions to her fatus include the seceptance of such risk.

Current procreative law reflects this prineiple. Under Roe
u Wade, the state’s interest in potential life becomes compel-

Ting at the point of wiability.” It is at that point, therefore, that *

the state taay prevent a woman from having an sbortion.
Nevertheless, the stzte may not adept pestyiabilicy abortion
regulations that trade off risks to the health of the pregnant
woma apainst benefits to the health of her fetus.™

In sddition, legally enforeing a pregnant woman’s moral
shligation to the fetus ereates a burden or penaity on pregnan-
ey ltself.” The right to bear a child is constitutionally pro-
tected.! Foreing & pregnant woman to undertake a health risk
or to accept an invesive procedure against her will burdens
her deelsion to have a child.?

Even a viable fetus does not generally receive the same
legal recognition as a child. Consequently, the legal enforve-
ment of 3 pregnant woman'’s maral respensibility to her fetus
should not exceed the legal enforcement of & parents moral
duty to his or her child,* Sccfety does not legally require
parents to undergo a risk of life, health, or bedily invasion in
order to carTy out their moral obligations to provide medieal
care for their children. Fow, if anty, medical proesdures meant
to bengfit the fetus would entail ne risk ko a pregnant womans
heaith. Thits, while a pregnant woman sheuld be resolutely
sncouraged to fulfill her moral responsibilities to her fetus, a
legal duty to accept medieal procedures meant to benefit her
fetus generally should not be imposed.

Ethical Obligations of the Physicianin
Instances of Treatment Refusal

A physician's ethicz] duty toward the pregnant woman
glearly requires the physician to act in the interest af the fetus
as well 23 the woman, Arguably, adherence to & pregnant
woman's refusal of treatment that i intanded to benefit the
fotus would violate that ethical obligation, particularly when
the physidan believes that the potential benefit to the fetus
oltweighs the heglth risk to the mothen While some physi-
cians fnd adherence to a pregnant woman's wishes morally
untenable in situations of fetal endangerment,’ the duty to
protect the health of both the pregnant wemal and the letus
precludes balaneing one against the other. The physicians
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responsibilities in other settings provide a usefinl analogy, ¢
there i& no situation (other than pethaps the case of conjoint
rwins) when it is appropriate for & physician to impose 8
medical risk on one patient i order bo preserve the health of
another, A physician cannat foree one patient to donate bload
to another patient, even ifthe denation would save the second
patient’ life, Similarly, such a balancing should generally not
ba undertaken lo the context of pregnancy.

Tha dectrine of informed eonsent also indicates that & preg-
nant woman's tefusal of trestment should not be gverridden
far the benefit of the fetus. Principles of informed gonzent
require a physicianto respect the wishes of amentally compe-
tent adult in situations of medical decision meling.® These
prineiples regognize that decisions that would result in health
rigks are properly made onky by the individual who must bear
the tisk." Considerable uncertainty-¢an surround medical
evaliations of the risks and benefits of obstetrical interven-
tions.™® Through 2 court-ordersd intervention, a physieian
deprivesa pregnent woman sfher right toreject personalriek
and replaces it with the physiclans avaluation of the amount
of rigk that is properly aceeptable.’ This undermines the very
eoncept of informed consent.

Adverse Consequances of Saeking Court-Crdered
Obstelrical Interventions inInstances of
Treatment Befusal

Thete are additional reasons why seeking @ court order is
not necessarily an appropriate response to A pragnent wom-
an's treatment refusal.

A Courl Is an Inappropriata Farum for Rasoiving Treal-
mant Disputes.—Courts are -zquipped to resolve conflicte
concerning obstatricel inferventions. The judicial system o~
dinarily requires that court decisions be besed on caveful,
focused deliberation and the cautious consideration of el facts
and related legal coneerns. In sddition, there in always an
epportunity for review on appesl. Court-ordered obstetrical
imtervantions, onthe other hand, are likely tobe requestsd on
extremely short natice and require immediate judicial setion.
A study dong of court-prdered obstetrical interventions re=
ported that in 70% of cases in which orders were eonsidered,
hozpisal administrators and attorneys were sware of the situ-
atjononly a day or less befors seeking a court order; BS%ofthe
orders were obtained in less than & hours, and in 19, less
than an howr.! It is unlikely that most judges would already be
farnitiar with the policy concerns or relevant legal precedents
required to make a carefuliy sonsidered decision on such short
notice,® Decisions made under these immediate deadlines and
intense pressures are likely to be hasty and lack well-rea-
soned contlusions. [n the case of an imptoperly reached con-
clugion, there is no meaningful appeal aveilable.”

In addition, such court proceedings may be unfairly weight-
ed against the pregnant womsan. A worman in such a situation
is probably under considerable peychological stress and may
be sutfering from substantial physical painas well. Her sbility
to articulate her interssts may be seriously impaired. 1t is
fupther unlikely that the woman will be able to find adequate
counsel on such short notice, and it is even more unlikely that
eouneel witl have time to prepare properly for the hearing.

When a gecision tgust be rendered almost immediately,
thepe will be little or notime to obtain the full range of medical
opinions or facts. The inability of a court to unde rstand the full
range of Lthe relevant medieal evidence may lead to error with

serious and irreversible consequences. ’

The Bases for Selecting Cases for a Court Order May
Reault In tha Inconsistent Application o! Compelled Treat-
tment,— A physician’s decision to pursuea vourt order reflects
his or her personal evaluationof the importance of & pregnant
womans autonamy vis-3-vis the itnportance of fetal health.
Accordingly, whether 2 woman raust undergo judicial review
of her decislon regarding medical care will vary from physis
cian to physician. .

A troubling fact is that eourt-ordered pbstetrical interven-
tiong seem bo be soeght more often in cases where the woman
i5 either a rnember of & minority grodpor of a Iywer economic
background, According to an initial study,’ in 31% of the
instances in which a court-ordered intervention was sought,
the woman belonged to a minority group. Every request for a
court order inveived a women whe had received carg ot a
teaching hospital o who had roceived public assistance.

Worhez from lower sucioeconomic groups and from differ-
ing ethnic backgounds may heve religious and other persenal
veliefs or circumstantes that vaty greetly from those of thelr
physicians or the judges who decide their cases.™ A woman's
reasons for refusing care may be misunderstood or disre-
garded bythe physician seeling the court-crderad averride of
her decision or by the judge whe decides the case.

Croating Impermlssibla Legal Chligatkens for the Physi-
clan.—Axn important consideration for phyzicians {3 the ex-
tent to which they shoild encourage of contribute ko atate or
court intervention in the medical decision-making protess In
general, Physicians have rraditionally rejected outside intru-
sion nta the physitjan-patient relationship. Imposing legal
duties to aecept medical care on pregnant Women may result
in concomitant legal duties for the physician. Such duties may
require the physician to act as dn agent of the state rather
than 3 2n independént patient counsalot,

Judicial intervention is often sought in part to minimize
aither phyician or hospital Hability, However, secking sueh
interventions eould ultimately serve 1o expand rather than
Hynit Hability.' The tendency to resort to judicial intervention
in eases of treatment refusal may create an obligation for the
physicien to obtain a court order in any situation in which &

gnant woman's preference does not accord with the physi-
cian's evaluation of the fetus needs, If & pregnant wotnan's
obligations to the fetus become legally enforceable, then itis
up to the physizian te Jdecide in which situations a worman ig
shirking her legal obligations by rejecting proposed eare.
Courts may therefore consider 3 physician negligent for not
seeking & sourt order in situations where a pregnant waoman's
devision led to fetal impairment.

Another consideration is the extent Lo which a physician
would be required to purticipate in the practical aspecta of
enforeing an overvide of a preguant woman® treatrnent decie
sion.® In one case in which a court granted permission to 8
hospital to perform an upwanted cesarean section, the preg-
nant woman Jeft the hospital before delivery.” Should a court
choose to enforce an overzide by compelling the woman Lo
accept treatment, severe metheds of restraint may be re-
guired. A pregnant woman may wave to be foreibly restrained
to prevent her from leaving the hospital o physieal force may
have to be used in order to administer a particular medicine to
her. Inviting the state to override & pregnant Woman's deci-
sion legally may also be inviting gmramm&nt-mandated par-
ticipation by physicians in administering the treatment. The
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physigian-patient relationship would certainly be damaged by
physictan participation in the foreible admindstration of medi-
cal care.®

& physician’s role i3 as 2 medical adviser and counselor.
Physicians should not be responzible for polining the decisions
that a pregonant woman makes that affect the health of herself
and her fetus, ner should they be liable for respecting an
informed, competent refusal of medical care. Inthe interest of
preserving fetal health, the physiclan must ensure that &
pregnant wornan's decision iz a fully informed, competent,
and considered decigion. A phyeinjan should make sure that
the pregmant womnan understands the natura of the proposed
treatment and the implicationa of treatment and nontrest.
ment for both herself and her fatus, A chysiclan may eneour-
age the pregnant woman tg ¢onsult cther sources, such as
family members, health professionals, sosial welfare work-
ers, ot the clergy, to provide her with sdditional information
regarding her decision. When a pregnant, woman makes an
informed refusal of a procedure measit to benefit fetal health,
the physitian cannot be held moratly responsible for the con-
sequences of the pregnant woman’ decision.

dverse Effects on’ the Physielan-Patlent Relations

shlp,—Requesta for court intervention may interfers with
the physiclan-patient relationship in other ways. Physiclan
willingness to gvertide 2 pregnant womans decizion creates
an adversarial relationship between physician and patient.”
In a specilic case, the damage to the physician-patient rela-
tionship may appear to be outweighed in relation to the
benefit to the fetus, However, it may alao precipitate genersl
distiust of physicians on the part of pregnant women. Ones it
becomes known a particular physitian o physiclans in gener-
al are willing to override a pregnant womans prefersnees,
wornen may withhold Information from the physiclan that
they feel might lead the physician to seek judiclal intervens
tion. Or they may reject medical or prenatal care altogether,’
seriously impairing a physicians ability to treat both the
pregnant woman and her {etus. While the health of 2 fow
infants may be preserved by overriding a pregmant womans
decizion, the health of a great many more may be sacrificed,

Conclusians

The. Physiclan's Profeszional Duty.—The physician’s
duty fs to ensure that the pregnant weman makes an informed
and thoughtfia! decision, not to dictate the woman’s decizion.

Physiciana Shovld Not Have a Legal Duty to Seek Court-
Grdered Cbstetrleal Interventions. — There may be no other
case where patient rejection of medieal advice is as frustrat-
ing as when a pregnant woman rejects 6 procedure designed
to benefit her fetus,' Yet, physicians should refrain from
using the courts to Impose personel vziue judgments on a
pregrant wottan whoe refuses medieal advice meant to benefit
her fetus, A= & corollary, a physician should not be lizble for
injuries sustained as a resuit of honoring a pregnant woman's
informed refusal of treatment designed to benefit the fetta,

Justiffeatlon for Sevking Court-Ordared intervantions '

May Ba Parmissitls ﬂn{};ﬂ v Exceptional Clroum-
stances,—An absolute rule thet a pregnant woman has no
legal duty to acespt any medisal treatment that would sub-
stantislly benefit her fetus would be problematic. For exam-

ple, a woran conceivably cowld rafuse oral administration of a
drug that would catse noill effects in her own body but would
elmost certainly prevent a substantial and irreversible injury
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to her fetus, Given the current state of medical technalogy, it
is undikely that such a sitwation would occur. In addition, as s
pragtieal matter, it is unlikely that & woman would refuse
treatment in that situation, s

if an exceptional sircumstance could he faund in which &
medical treatment poses an insignifieant —or no—health sk
to the woman, entails 2 miniral invasion of her bodily integri-
ty, and would clearly prevent substantial and irreversible
barm to her fetus, it might be appropriate for 8 physician to
seek judicial intervention. Howevar, the fundamental prinei-
ple against compelled medical procedures should be 3 control
in all cages that do not present suth exceptional
¢ircumstances,

RESPONSESTO HARMFUL BEHAVIDR BY
THE FREGNANT WOMAN

Alarns at tha Rising Percentagas of Infants
Expoacd to Karmiul Subsatancas In Utere

Currently, attention is increasingly being drawn te in-
stances where the behavior of pregnant women is potentially
harmfulte fatal well-being, There has been particularly great
coneern with the ingidence ofbabies born with coeaine in their
s¥stems 29 A result of cocaine uze by prepnant women, Hospi-
tals are reporting an alarming rise in the number of births of
these drug-exposed infants.™ The unprecedented rise In co-
eaine use among women of childbearing ege is primarity due to
the eurrent popularity of the use of “orack,” 2 coneentrated,
inexpensive, and highly addietive form of cocaine. Experts
estimate that ag many 28 11% of pregnant women have used
an illegal drug during pregnancy, and of those women, 73%
have used evcaine.™ The Americzn Medical Association
{AMA) Board of Trustees” profiled the current problem of
subsgtanes abmze among pregrant wornen and discussed the
clinical challenges involved in identifying and providing com-
prehens{ve treatment for these women,

The alarm with which these Agures have been met {s not
unwarrantad. The affacts of eocaine use by a pragnant weman
on her fetug and subsegquently on her infant can be severs,
Ceeafnecan cause in uters strokes, spontaneous abortion, and
abruptio placentae. ™™ It alzg results in increased infant mor-
tality, Om the average, ctcsine-expozed babies have lower
birth weighta, shorter body lengths at birth, and smaller head
cireumnferences than normal infants.” They also have a higher
ineidenca of physical abnormalities, {ncluding deformed kid-
neys atd neural tube defects,™ Cocaine-expozed babies eften
experiente withdrawal symptoms that make therm more irr-
table and resistant to bonding than other babies,™* Research-
ers helieve that cocaine—axpased babies will be mere likely to
experience learning disabilities ™

Although drug and other substance abuse hy the pregnant
woman atteacts intense media attention, there are actualiy a
large variety of behaviors that can adversely affect tha fetus,
Cigaretie sroking by pregmant wormen results in higher rates
of epontaneous abortion, premature birth, increased perina-
tal mortality, low birth weight, and negative effects on later
growth and development in infants.*™ Many preseription or
over-the—counter medicines will eross the placenta and affect
fatal health.™ Exposure ko hazardous chemicals hefghtens the
sk for spbntaneous abortion, premature birth, stiflbirth, low
birth weight, and birth defects.”

Bpecial mention should be made of aleohol vze. Many stud-
ies have confirmed the dangerous eifects of alrohol use by
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regnant women on their infants, ™" Babies born with Eatal
alechol eyndrome suffer from prenatal and postnatal growth
retardation: cardicvaseular; limb, skull, ang facial defects
jmpaired fine- and gross-motor function: and impaired intel-
\ectuat function.™* Despite the serious health effeets of alco-
hol consumption, the legal and soeial acceptance of aleghel
make its use particularly diffleult to prevent. Further, while
sxcessive alcohol nse during pregnancy ceriginly pan cause
sepious fetal harm, no minimum level of alephel use has yet
bagn established as safe. ™ The AMA, former Surgeon (en-

* aral Koop, and anumber of other experts have concluded that

tota) abstinence i the only way to ensure no ifl effects from
aleohol onsumption during pre gnanch*

Legal Peraities as a Reaponaa o Substance
Abusa by Pregnant Women

The rising percentage of babies born with cocaing in their
systems has been matched by the rising frustration of the
health care and Jegal eommunities in Gnding ways to prevent
the problem. A growing number of jurisdictions have tried to
impose legal penalties, often eriminal sanctions, inan attempt
ko deter drug ues by pregnant women.? Women have been
charged unider statutes against child abuse and neglect and
the delivery of a controlled substance 16 minor,** or given
speclal penalties for an unrelated sonviction because they
wera pregnant and suspected of cotaine use* Evidence of
drug shuse by pregnant womsn is heing used as grounds for
the mate’s assuming immediate custody of newhorns,” In
addition, other legal interventions, such as eivil detention,
nave been sought in order to wmonitor or control the hehavior
of a pregnant woman when her behavior wes considered
potentiaily dangerous to her fetug, " For the most part,
these attempts to criminalize or lagally penalize behavior by
pregnant wormen have been unsuceessful, Several courts have
ruled that existing statutes against child abuse and neglect
ranmot be appiied to the fatus ™ '

Some public officials belleve that imposing eriminal sant-
tiong will deter substance abuse by pregnant womei. Howey-
ér, many health and social welfare experts feal that the prob-
tern is mote effectively addressed as & health conesrn rather
than a6 a legal problem.” They fartier maintain that eriminal
sanotions will not only fall to deter pregnant women from
substance abuse, they will in fach prevent them from geeling
prenatal cara or medical help for their dependency.

nearceration or Detanticn During Pregnancy.—Incar-
caration or dstention might seem to he the most effective
means of preventing a specific harmful behavior. Ostensibly,
the state could force an jncarcerated or detained wornan to
adopt behavior that would promote the health of her fetus,
However, incarcerating pregnant women in order to pre-
sarve fetal health may prove pounterproductive.

Any sttempt at detecting and manzging the potentially
harmtul behavior of pregnant wamen through tegal inferven-
rion Is likely to require substantial participation on the part of
the medical community, For instance, if a preghant woman
actions are classified a2 child abuse, legal obligations are
created for the physician. All states require physieians to
report suspected abuse. " Mozt, in faet, heid health care per-
sonnel liable for failure to report, and sore 5tates even main-
tain lisbility for Bailurs to dlagnose child abuse properly.”.

It ig mot wwgasonable to assume that at-risk pregnant
women would be deterred from seeking contact with those
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peopte or institutions who might take action leading to their
incarseration, Pregnant woman will be likely to avaid seskdng
prenatal or other medical care for fear that thelr physiciane
\mowledge of substance abuse or other potentially harmful
behavior could result in a jall sentence rather thar proper
medical treatment, This fear is not unfounded; recently,’a
pregnaht Woman who sought medical care for injuries ve-
reived 65 a result of a spousal beating was reported to the
authorities, arrested, and charged with eriminal child abuse
for drinking during her pregrancy,” The case was suhse-
quently dismiseed. In addition, the number of women who are
convicted and incareerated for potentially harmful behavior is
iikaly to be relativaly small in comparison with the number of
women who would be prompted to avoid medical care alto-
gether. As a result, the potential well-being of many infants
may be sacrificed in order to preserve the health of a few’

Tmposing eriminal or civil sanctions on pregnant womnen [or
petentially harmful behaviar may also encourage wornen bo
ceck abortions in order to avoid legal repereussions, Tn addi-
tion, incareeration would be of only limited value since a
considerable amount of damage rould be done to the fatus
before & woman even realized she was pregnant.”

Furiher, while the inearserztion of preghant Women would
be intended to benefit the fetus, the reglity of the environ-
ment in which pregnant women would be placed would do
lrtle to ensure fetsl health, Prisens in gensral have inade-
guate health care resources. Moreover, prison heaith experts
wary that prisons are sshockingly defielent” in attending to
the health care needs of pregniant worhen.® Most prisons have
inadenuate protocol, staff, or training to properly attend to
the epecial needs of pregnant prisoners, The resclt has besn
widespread e Eeiencies in prematal diet, nutrition, and exer-
vize and seriously inadequate, if any, prenatal care, Pregnant
women in jail are routinely subject to ronditions that are
hazardous to fetal health, such as pFross svercrowding,”
24 howr jock-up With no aeess to exercige or fresh air, expe-
sure to tuberenlosis, measles, and hepatitie, and a generatly
filthy and unsanitary enviroment. Additionally, it iz unciear
that {nearceration would prevent drup use by pregnant wom-
on hesause drugs are readily available in prison.**

Legal Fanalties Imposed After Birth, =—Criminal Sanc-

" tigma —The mest compelling reason that has been prapased

for instituting postnatal criminal sanctions in cases of sub-
gtanes abuse by pregnant women is to prevent damage o fatal
health, The actual efficacy of eriminal sanctions s & methed
for preventing subdtance abuse is doubtful, howsven Obvi-
ously, fetal harm canzed by substance abuse ta averted only
by effecting abstinence ¢rom harmful substances by pre gnant
women, Punishing a person who abuses drugs or aleohol iz not
generally an effective way of curing their dependency oT
preventing future abuse, The AMA has stated that it iz clear
that addiction Is not simply the product of a failure of individ-
ual willpower.” # Substance abrise 13 cansed by complex hi-
reditary, environmental, and soctal facters. Individuals whi
are subgtance dependent have impaired compatence in mak-
ing decisipns sbout the use of that gubstance. :
Punishing a person for substance abuge is generally ineffee-
tive because it ignores the impaired capacity of substance-
abusing individuals to make decisions for themselves, In ail
but a few cages, fakinga harmful substance such as epcaine is

* not meant to harm the fetus butto satisfy an acute psychologi-

cal and physical need for that particular substance. Ifa preg-
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nant woman suffers from e substance dependency; it is the
physiea) impossibility of avolding an impact en fetal health
that causes severe damage to the fatus, not at intentionat g
mali¢ious wish Lo cause harm,

A woman's soeiostoniomis position may further affect her
ability to carry out her moral responsibility to provide reason-
ahle care in preserving fetal haglth, The women most Hkely to
be prosecuted for exposing their fetuses to harmful seb.
gtences are these from the lower economic levels.™ These
watnen are mere Hkely to lack access bo both pranatal care and
substance abuse treatment because of financlal barriers.”
They are often uninsured or underinsured. ™ Even when Med-
leaid {3 available, women mey still lack access to madical care
bezause of inadaquate system capacity.”

Access to care dees not puarantes that pregnant women

willreceive drug treatment; one of the most commonly missed

diagnoses in obstetric end padiatrie medicine is drug abuse,
Additionally, many prenatal ¢are facilities do not have the
eaparity to treat substancs abuse, '
Pregnant substance abusers alzc tend to have other sevare
life stresséa'that may contribute to their substance ebuse, An
AMA Board of Trustees® report states that female substanes
zhugers tend to have more dysfuncticn in their families than
nonabusers. They have high levels of depression, anxety,
sense of powerleszness, and low levels of self-estesm and sslf-
confidence.” A stedy done by a center that treats female

substance abusers found that 70% of them were sexuslly

abused as children, as compared with 16% of nonsubstance
abusers,” Eighty-three percent had had a chemically depen-
dent parent, as opposed 0 35% of the nonabusers,” Seventy
percent of fomale substatice abusers report being beaten ™
Ten pereent of female substance abusers in one study were
homeless, while 50% had oceasional housing problems, ™

Substanes dependence ang ¢ontributing factors cannot be
used a3 an exeuss for disregarding the consequenses of depen-
dent behavior on fetal and infant health, However, the magni-
tude of the probler and the influence of aggraveting factors
mey preclude eriminal sanetions from being an effective de-
terrent. For example, the use of illegal substances slready
ineurs criminal penalties. Pregnant women who use illega!
substances are sbvicusly not deterred by existing sanctions;
the reasons that prompt them to ignore axisting penalties
might also prompt disregard for any additional penaities.
Purthermore, in ordinary instances, coteern for fetal health
prompts the great majority of women to refrain from potens
tially harmful behavior, If that concern, generally & strong
impetus for avoiding certain actions, is not sufficiant to pre-
vent harmful behavior, then it is questionable that criminal
sanctions would provide the additional motivation needed t5
avoid behaviora that may cause fetal harm.

Clvll Liablfity aa a Remeody for Hermiful Behavior by
Pregnant Women, = Regardless of the ineffielency of crimi-
ngl sanctions, a woman whe uses harmful substances during
her pregnancy often gives birth to a child who is either
impaired or less healthy than the child would have been had
the mother abstained from substance abuse. It is widely
aceepted that if a person other than tha pregnant woman acts
in such a way that fetal health, and consequently & childs
nealth, iz impaired, then that persen can be held eivilly liable
for the impairent.” While recovery in such situations is
meant to compensate the parents of the impaired child, it may
230 be used to compensate the subsequent child for injuries
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resulting from nagligent actions during the prenatal perind, ®

The consequences of harm may be similar repardless of
whether the responsible party is the pregnant womdn hersel?
or another person {a third partyh Some commentators have
stated that to punish third parties but not pregnant women
for actions that result in harm to the fetus would be inconsis-
tent.” However, & pregnant woman and her fetus share a
physieal interdependeney that 3 third-party tort-faasor and
the fetus do not. The nature of the relationghip between the
pregnant weman and her fetus makes problematie tort lizbil-
ity against the mother for prenatal injuries.

Third-party liability protects both the pregnant woman and
her fetus from behavior that is normally unaseaptable under
any efrcumstances,” For {nstance, s drunk driver Is Kable for
hiz or her actjons because thay are a menance to all, the bomn
and unborn alike. However every etion on the part of a
pregnant woman ean have substantial impact on fetal health,
Matermal Hability would severeiy restrict a pregmant woman's
fresdom to aet in even normally innoeuocus ways.

Causes of action would arise much more frequently than
instances where the mother would actually be at fault, The
diffieutty in determining the ¢suse of infant impairment could -
give rise to numerous unfounded elaims of maternal habikity,
Many women who behaved in an acceptable manner during
pregnaney would be unfairly subjected to Yability proceed-
inga, just az presently many physicians who practice good
obstetrical medicine are subjected to unfounded lability
elaims.

Even if it could be proven that a pregnant woman'’s behav-
ior caused infant impairment, intense scrutiny of the most
Intimate details of a pregnant woman's life would be required
to evaluate the extent to which she could be held responsible
for her actions." A judicial investigation to determing which
setion esused the harm and its reasonablenezs would have to
inelude a determination of whether the harm was caused
before or after the woman reslized she was pregnant and
whether sha resiized the behavior could affect fetal health,
The court would also have to determine whether she could
have reasonably prevented the harm or whether the action
taken wag reasonable in the context of other ¢ireumstances.
Even the most insignificant decision on the part of the preg-
nant woman could be subsequently called into question,

The imposition of civil iiability an women whosa {nfants are
born impaired would pose too great a burden and too great an
intrusion into the lives of innovent women to justify it as a
remedy to harmfnl bebavior by the pregnant woman,

Tho Moat Effective Method of Preventing Harmful
Behavlor by Pregnant Women
Is Through Treatmant and Education

Many health and public welfare officials fesf that the mest
effective way of preventing substance abuse in pregmant
women is through education about potential harms and the
provision of eomprehensive treatment for thelr abuse.™ Im.
purtant methods for preventing or minimizing fetal harin dus
to substance abuse by pregnant women incdude identification
of wommen who are at high risk for being substance abusers,
ezrly medieal and psychotherapeutizintervention inthe preg-
naneies of substance-abusing women, and access to programs
that address tha full renge of social and health care needs
assocfatad with substance abuse,” The National Association
for Perinatal Addiction Education and Research has docu.
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mented the efficacy of programs that follow these methods.”

In contrast, criminal penalties may exscerbate the harm
done to fetal health by deterting pregnant substance abugers
from ohtaining help or eare from either the health or public
welfare professions, the very people who are best able to
prevent futurs abuse, The Californiz Medical Assceiation®
has noted: '

While unhealthy behavisr cannot be wordoned, to bring eviminal
charges AgRinst 3 prognant womat for aetivities which may be harm-
ful to her fetus is inapproprizte. Such prosecution ia sounterproduc-
bive to the public interest 26 it may diseourage 2 WomAT from secking
prenatal care or dissuade her from providing accurate indormation ta
heslth eare providers out of fear of gelf-inerimination. Thia failure 1o
seek proper cara of to withhold vital information eoncerving her
health neuld inerease the riska to herself and her baby,

=)

Florida's seeretary of Health and Rehabilitative Sarviees has
4iso observed that petential prosecution under existing ehild
abuse or drug nse statutes already "makes maty potential
reporters Feluctant to identify Wwomen a3 substance
abusers,™ :

It may seers that a pregrant substance abuser has an
abligation to cbtain treatment for her dependence, However,
ohtaining treatment is not currently a practical alternative
for pregmant substance abusers, Even the most persistent
woman is likely to fail to find a treatment program for her
substznee dependency. Rehabilitative eenters for ststance
sbusers are in short supply.” The majority of those facilities
that do treat substance abuse refuse to accept pregnant wom-
en, in part due to concerns over lizhility.® Of the few eenters
that do treat pregnant women, most have long waiting lists.

Furthar, the majority of substance abuse treatinent facili-
ties opetate on an adult-male centered model,” They are not
desigred to sddress problems specific to womens psychologi-
eal or physiological needs. Nor are they equipped to handle
gther problems that substance-dependent women pftes Have,
suich a8 how to arrange day-care for older children or counsels
ing for 4 woman who is sbused by a speuse or partner. It
would be an injustice te punish a pregnant wemen for not
receiving treatment for her substance abuse when treatment
is not an aveilable option to hern

Finally, societa} efforts to educate pregnant women and
provide accessible treatment for those who tnay be substance
abusers promote relationships and ettitudes that are benefi-
cia! to fatal health in general. Oriminal penalties Tevied
againat pregnant women for their sctions swould posit physi-
cians a2 povernment agents with enforcement regponsibliities
yather than as coneerned patient advoeates,® Criminal penal
tes would also emphasize conflict between the pregnant
wornan and her fetus, which does not encourage 2 healthy
relationship between the pregnant woman and her future
child. On the other hand, providing edueation and trestment
emphasizes cooperation and trust hetween the pregnant
worman and her physician and facilitates a more emotionally
positive refationship after birth.”

State-Assumed Gustody of Exposed Infanis

Another response to harmful behavior by pregnant womeh
is taking the woman® baby into state custedy after birth.
Probably the most widely accepted action for preterm sub-
stance abuse is state-assumed custody of infants who show
signs of prenatal exposure to harmfu! substinces.” Legsl
peneities for behavior while pregnant are preblematie be-
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¢ause a pregnant woman and her fetus eannot practically ba
treated as separate entities, Once an infant is born, this i3 not
a congigeration. In addition, evidence shows that parental
substance abuse and ¢hild abuss are highly correlated.® Chil-
dren who have been impatred due to in utero expesurs to
harmfil substances are likely to be especially difficult to care
for, requiring above normal parenting gkills, ™ Courts have
ruled that the potential for sbuse implied by substance abuse
by a woman while preghant is adequate justification for sllow-
{ng the etate to assime at Jeast lemparary eustody of thesd
infants." o
Drdinarily, the stats eannot impose punishment for putens
tial, rather than actual, actions. Presumably, the termination
or suepension of parental rights i3 an exception because it ia
primarily a protection for the child and net a penalty diracted
at the parent.” In the interest of preserving family unity
wherever reasonably possivle, courts should be careful to
ensure that such actions are actually protective of the child.

Consideration of Griminal or Chvli Sanctiona
in Excoptional Cases

Some sommentators have argued that legal penalties or
state intrusion into the lives of pregnant women are legally
justifizble because once & pregnant woman forgoes her right
tohave an zborticn she has a “legal . . . duty to bring the child
into the world 2s healthy as is reasonably passible,” ™ Thia
duty includes restrictions that “may gignificantly limit & wom-
an’s freedom of action and even lead to forcible bodily intru-
sion.”® The implication is that once a waman has become
pregnant and does not take effirmative steps to terminate her
pregnancy, then she hes forfeited her constitutional rights Lo
bodily integrity and privacy.

Heowever, this legal argument has been eritieized a5 miz-
placed.* One commentator notes that such a waiver of consti-
tutiona! rights never actually takes place because Lwomen de
not appear before judges to waive thelr rlghts at any time
during pregnancy.™ The fact that a woman does not abort her
fetus cannot be construed as the willing forfeiture of her.
constitutional rights. Further, if the declsion to have a child
automatically precipitates a weiver of ronstitutionsl rights,
then the state has created a penalty for choosing to bear 2
chiid.? The right to procreate is sonstitutionally protected and
its exercise cannot be penalized.’ In additien, state-imposed
penalties upon the decision lo bear children would be trou-
bling ag 3 policy mattes

Absolutely prohibiting legal penelties for all potentiatly
harmful actions by & pregnant Woman may seemextreme. For
ingtanee, if a Sitwation arcse in which a woman willingly
engaged in an elective behavior that would clearly cause
severe and irreparable injury to the future child, it seems
ineongrucus to suggest that society ghould heve no legal
recourse for such behavior.

Yet, it i difficult to imagine that such eireumstances might
pccur in significant numbers, if at all. More important, the
conscious inflietion of certain and severe harm to the fetus
would generally pose a serious risk of harm to the pregnant
woman &s well. Therefore, counseling, peychiatriec treatment,
orother support services would probably be a more approprit
ate response then triming) punishment. In addition, it is
difficult to imagine & situation in which legal rules would be
the best policy cholee as legal penslties or Lability may be
ultimately dettimental, rather than beneficdal, to fetal health,
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RECOMMENDATIONS

‘The AMA Boazrd of Trustess recgmmends adeption of the
fallowing statement: :

1. Judieialintervention is inappropriate when & woman has
made an informed refusal of 2 medical treatment deslgned to
benafit her fatus. '

If an exceptienal elrcumstance eould be found in which a
medical treatment poses an insignificant or no health risk to
the woman, entails a minimal invasion of her badily integrity,

"and wonld clearly prevent substantial and irreversible harm

to her fetus, it might be eppropriate for a physician 16 seek
judicial iatervention. However, tha fundamental principle
ageingt compelled medical procedures showd contral in al!
eases that do not present such exceptional circumstancea.

2, The physician’s duty 1s to provide appropriate informa-
tinn, such that the pregnant woman may make an informed
and thoughtful decision, not tadistate the woman'’s decision.

3. A physieian should not be lable for henoring 2 pregnant
woman's informed refueal of inedical trestment designed to
benafit the fatus,

4, Criminal sanetions or civi} Hability for harmful behavior

' by the pregnant woman toward her fetus are inappropriate.

5. Prepnant substance abugers should be provided with
rehabilitative treatment appropriata to thelr specific physic-
logizal and psychological needs.

&. Tominirize the risk of lepal action by & pregnant patient
or an injured child or fetus, the physician should document
medical recommendations made ineluding the consequences
of failure to comply with the physician’s recommendations,
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	STANDARD OF REVIEW
	 On this appeal, the threshold issue is whether the court below applied the correct constitutional analysis for determining whether the State carried its burden of demonstrating that absolutely depriving Appellant of her fundamental constitutional rights of privacy, medical autonomy, and liberty, was necessary to achieve a compelling state interest.  Because the appropriate constitutional analysis is a question of law, review on appeal is de novo.  See Armstrong v. Harris, 773 So.2d 7, 11 (Fla. 2000); see also Davis v. Bruhaspati, Inc., 917 So.2d 350, 351 (Fla. 1st DCA 2005); Wagner v. Wagner, 885 So.2d 488 (Fla. 1st DCA 2004).


