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IDENTITY AND INTERESTS OF AMICI CURIAE

Amici are the American Civil Liberties Union Foundation (ACLU)
and the American Civil Liberties Union Foundation of Southern California
(ACLU-SC). Amici have a longstanding interest in enforcing constitutional
and statutory constraints on the federal government’s power to subject non-
citizens to administrative immigration detention, and have litigated a number
of significant cases in the area. See, e.g., Nadarajah v. Gonzales, 443 F.3d
1069 (9th Cir. 2006) (counsel of record); Tijani v. Willis, 430 F.3d 1241 (9th
Cir. 2005) (counsel of record); Clark v. Martinez, 543 U.S. 371 (2005)
(amicus); Demore v. Kim, 538 U.S. 510 (2003) (counsel of record);
Zadvydas v. Davis, 533 U.S. 678 (2001) (amicus). Amici currently represent
detainees in several other cases that concern the legality of the government’s
immigration detention policies, including cases before this Court. See, e.g.,
Martinez v. Gonzales, No. 07-56446; Soeoth v. Gonzales, No. 07-55549;
Diouf v. Gonzales, No. 07-55337.

Amicus ACLU is a nationwide non-partisan organization of
approximately 500,000 members dedicated to enforcing the fundamental
rights of the Constitution and laws of the United States. The Immigrants’

Rights Project of the ACLU engages in a nationwide program of litigation,



advocacy, and public education to enforce and protect the constitutional and
civil rights of immigrants.

Amicus ACLU-SC is a state-wide, nonpartisan, nonprofit organization
of over 40,000 members dedicated to the preservation of civil liberties and
civil rights. The ACLU-SC has litigated a number of immigrants’ rights
cases as part of its overall mission of litigation and advocacy to protect
Immigrants’ rights.

On October 15, 2007, this Court granted Amici’s motion for

appointment as pro bono amicus counsel.



CORPORATE DISCLOSURE STATEMENT
Pursuant to Rule 26.1 of the Federal Rules of Appellate Procedure,
Amici ACLU and ACLU-SC state that they are not-for-profit corporations
that have no parent companies, subsidiaries, or affiliates who have issued

shares to the public.



INTRODUCTION

This case challenges the government’s policy of subjecting non-
citizens to prolonged civil detention during resolution of their administrative
removal proceedings. The government’s current practice, as exemplified by
the instant case, is to detain non-citizens for months and even years while
their removal proceedings are resolved without providing a meaningful
hearing as to whether detention is justified. Individuals detained by the
government in this manner include those with cases pending before the
Immigration courts or at the Board of Immigration Appeals (BIA), and those
who have obtained stays from this Court pending judicial review of their
removal cases.

As this Court and the Supreme Court have recognized, prolonged and
indefinite immigration detention raises serious constitutional questions. See
Zadvydas v. Davis, 533 U.S. 678, 690 (2001); Nadarajah v. Gonzales, 443
F.3d 1069, 1076 (9th Cir. 2006); Tijani v. Willis, 430 F.3d 1241, 1242 (9th
Cir. 2005). The government’s prolonged detention of individuals like
Petitioner violates the Due Process Clause of the Fifth Amendment because
it bears no reasonable relation to a legitimate government purpose, and has
been imposed without the kind of procedural safeguards that would be

necessary to justify such detention. See Zadvydas, 533 U.S. at 690-92.



This Court, however, need not reach the serious constitutional
questions posed by prolonged and indefinite immigration detention. The
principle of constitutional avoidance, as well as ordinary principles of
statutory construction, compel the conclusion that the general immigration
detention statutes—i.e., those that do not involve national security—
authorize detention only for a period of time reasonably necessary to
effectuate removal. See Nadarajah, 443 F.3d at 1079. Under this Court’s
precedent, after a presumptively reasonable six-month period, the
government cannot detain an individual unless it demonstrates at a
constitutionally-adequate hearing that continued detention is justified. See
id. at 1079-80; Tijani, 430 F.3d at 1242.

BACKGROUND

A. Three general immigration detention statutes govern the detention
of most non-citizens in removal proceedings.! Detention pending
completion of removal proceedings for non-citizens admitted to the United
States is governed by § 236 of the Immigration and Nationality Act (INA), 8

U.S.C. 8§ 1226, which generally provides that while removal proceedings are

! In contrast to the three general detention statutes that govern ordinary cases,
Congress specially provided for prolonged detention when a national
security-related charge is the basis for removal. See 8 U.S.C. 8§ 1531-37,
1226a (expressly authorizing continued detention beyond six months even
where “removal is unlikely in the reasonably foreseeable future”).
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pending, the government may detain non-citizens or release them on bond or
“conditional parole.” See 8 U.S.C. § 1226(a). Section 1226 also includes a
subsection providing for so-called “mandatory” detention of persons with
certain criminal convictions under certain circumstances. 8 U.S.C. §
1226(c).

A second general detention statute, INA § 235, 8 U.S.C. § 1225,
applies to persons not admitted to the United States, including those arriving
in the country and seeking admission, as well as those present in the United
States after entering without inspection. Under this statute, a non-citizen
charged with being inadmissible “shall be detained” for a removal
proceeding, 8 U.S.C. § 1225(b)(2)(A), or for further consideration of an
asylum application, 8 U.S.C. 8 1225(b)(1)(B)(ii), but may be released on
parole pursuant to 8 U.S.C. § 1182(d)(5).

The third general immigration detention statute, INA § 241, 8 U.S.C.
8 1231, governs detention of persons who have already received a final
administrative order of removal, and applies to those who were previously
admitted as well as those who were never admitted. In Section 1231,
Congress provided that the government generally should remove a person
with a final administrative order of removal within 90 days (known as the

“removal period”), during which the person “shall . . . [be] detain[ed].” 8



U.S.C. §1231(a)(2). “If the alien does not leave or is not removed within
the [90-day] removal period, the alien, pending removal, shall be subject to
supervision . ..” 8 U.S.C. § 1231(a)(3). Those ordered removed based upon
certain grounds, including criminal convictions, or determined to be a risk to
the community or unlikely to comply with the removal order “may be
detained beyond the removal period.” 8 U.S.C. § 1231(a)(6). The Supreme
Court has held that Section 1231(a)(6) authorizes detention beyond the
removal period only when removal is significantly likely to occur in the
reasonably foreseeable future. Zadvydas, 533 U.S. at 699.

In Section 1231, Congress recognized one circumstance in which
physical removal may not occur soon after an administrative removal order:
where the order is under review by a court. In such a case, Congress
provided that the 90-day removal period does not begin until the completion
of any judicial review for which the non-citizen has obtained a stay of
removal. See 8 U.S.C. § 1231(a)(1)(B)(ii). The majority of courts—
including this Court in an unpublished decision and implicitly in Tijani—
have held that during such judicial review, Section 1231 does not apply and
the individual’s detention remains governed by the pre-administrative order
detention statute, Section 1226 (or in the case of non-admitted aliens,

Section 1225). See Tijani, 430 F.3d at 1242 (treating detention pending



judicial review as governed by Section 1226); Martinez-Jaramillo v.
Thompson, 120 Fed. Appx. 714, 717 (9th Cir. 2005) (unpublished) (“the
language of the statute . . . stalls the beginning of the removal period where a
stay of removal is granted pending judicial review.”).?

B. While the “vast majority” of removal cases are resolved relatively
expeditiously, see Demore v. Kim, 538 U.S. 510, 530 (2003), those non-
citizens whose removal cases are not within the “vast majority” are likely to
face prolonged proceedings of indeterminate duration. Some removal
proceedings may require years to complete at the administrative level
because of remands from the BIA or the courts of appeals to immigration
judges on complex points of law or for additional fact-finding. In addition,
judicial review in this Court itself may necessitate well over a year. See
Tijani, 430 F.3d at 1242 (noting that “foreseeable process” for petition for
review of removal order in Ninth Circuit is “a year or more”); see also Ninth
Circuit United States Courts 2006 Annual Report at 36-38, available at
http://www.ce9.uscourts.gov/publications/AnnualReport2006.pdf (Median

time from filing of appeal to disposition for Ninth Circuit in 2006 was 15.5

2 See also Wang v. Ashcroft, 320 F.3d 130 (2d Cir. 2003); Rodriguez-
Carabantes v. Chertoff, 2007 WL 1268500 (W.D.Wash. May 1, 2007);
Alafyouny v. Chertoff, 2006 WL 1581959 (N.D. Tex. May 19, 2006)
(collecting cases); but see Akinwale v. Ashcroft, 287 F.3d 1050 (11th Cir.
2002).



months).’

Non-citizens subjected to prolonged detention pending removal
proceedings receive no hearings before an immigration judge or other
impartial adjudicator to determine whether such detention is justified.
Instead, the government sometimes conducts periodic “file reviews” based
upon a paper record and without providing the non-citizen with an
opportunity to be heard, to examine witnesses, or to challenge the
government’s evidence, and without considering length of detention as a

factor favoring release from detention.* See 8 C.F.R. § 241.4(h).”

* This figure almost certainly underestimates, substantially, the actual time
to disposition in petitions for review where non-citizens obtain stays of
removal. The median time calculation includes both cases terminated
procedurally (of which there were 6,639) and cases disposed of on the merits
(of which there were 6,421). However, cases terminated procedurally are
decided far sooner than cases decided on the merits, and non-citizens who
obtain discretionary stays of removal most likely have their cases resolved
on the merits. See infra Section I.B.

* ICE typically only conducts these paper reviews in cases pending before
the courts of appeals, and not during the administrative process before the
immigration judge or the BIA. For those detained pending proceedings
before the immigration judge or BIA, the process varies. See 8 C.F.R. §
212.5 & Part 235 (describing parole process for persons detained pursuant to
Section 1225); 8 C.F.R. § 236.1 (describing procedure for persons detained
under Section 1226). None of these procedures consider whether prolonged
and indefinite detention is justified under the circumstances of an
individual’s case.

> In part because immigration detention centers are not designed for
prolonged confinement, conditions are frequently poor. See Amended Order
Granting in Part and Denying in Part Defendants’ Motion to Dissolve the
Orantes Injunction, Orantes-Hernandez v. Gonzales, No. CV 82-01107

9



C. Detainees subject to prolonged detention face removal proceedings
for a variety of reasons. Some detainees are longtime lawful permanent
residents whom the government charges with removability based upon
criminal convictions. See 8 U.S.C. § 1227. Some individuals may
ultimately prevail before the courts of appeals, even if both the immigration
judge and the BIA have held that they are removable. See, e.g., Liv.
Ashcroft, 389 F.3d 892 (9th Cir. 2004); Vukmirovic v. Ashcroft, 362 F.3d
1247 (9th Cir. 2004); see also Thangaraja v. Gonzales, 428 F.3d 870 (9th
Cir. 2005) (awarding attorneys fees because government’s position not
substantially justified); Rodriguez-Lariz v. INS, 282 F.3d 1218 (9th Cir.
2002) (criticizing BIA for “summarily dismiss[ing] [claims] without even
purporting to engage in any substantive analysis or articulating any reasons
for its decision.”). It is all too common for this Court and other courts of
appeals to reverse decisions of immigration judges and the BIA based on
mistakes of law. See Benslimane v. Gonzales, 430 F.3d 828, 829-30 (7th
Cir. 2005) (Posner, J.) (noting that Seventh Circuit “reversed the Board of
Immigration in whole or part in a staggering 40 percent of the 136 petitions

to review the Board that were resolved on the merits” and that “adjudication

(C.D. Cal. Jul. 24, 2007), at 54-74 (copy attached as appendix) (District
court judge in this Circuit examined detention conditions in nation’s 201
immigration detention facilities and found significant number of problems
with conditions of confinement).

10



of [immigration] cases at the administrative level has fallen below the
minimum standards of legal justice™).

Other cases of prolonged detention involve persons who have no
criminal record but have nonetheless been held in detention by the
government pending completion of removal proceedings. This category
includes people who arrive at a port of entry and apply for asylum. Such
persons are detained by the government even though an immigration officer
has determined that the person has a credible fear of persecution, 8 U.S.C. 8§
1225(b)(1)(B), and in many cases even when an immigration judge has
found the individual is entitled to asylum or protection against removal
under the Convention Against Torture. See, e.g., Nadarajah, 443 F.3d at
1071-75 (Sri Lankan torture victim and asylum applicant incarcerated for
five years notwithstanding repeated grants of asylum by immigration judge
and BIA).

SUMMARY OF ARGUMENT

This Court and the Supreme Court have recognized that prolonged
and indefinite immigration detention “would raise a serious constitutional
problem” under the Due Process Clause. Zadvydas, 533 U.S. at 690; see
also Nadarajah, 443 F.3d at 1076; Tijani, 430 F.3d at 1242. To survive

constitutional scrutiny, immigration detention—Ilike all civil detention—

11



must bear a reasonable relation to a legitimate governmental purpose. See
Zadvydas, 533 U.S. at 690 (citing Jackson v. Indiana, 406 U.S. 715, 738
(1972)). Because of the significant liberty interest at issue, civil detention
must also be accompanied by strong procedural protections to ensure that it
remains reasonable. See id. at 692.

In the immigration context, the government typically asserts two
justifications for detention—ensuring availability for removal and a
corollary interest in preventing danger during the removal process. See id. at
690. This Court and the Supreme Court have reasoned that, when detention
becomes prolonged, or the likelihood of removal in the reasonably
foreseeable future is remote, the government’s justifications for detention
become attenuated, and continued detention raises due process concerns.
See id. at 690, 701; Tijani, 430 F.3d at 1242. For detention to withstand due
process scrutiny, the government must therefore provide robust procedures,
namely in-person adversarial hearings, where the government must prove
that a non-citizen presents a sufficient flight risk or danger to justify
detention, in light of detention’s length and the foreseeability of removal.

This Court, however, need not reach the constitutional problem posed
by the government’s prolonged detention of non-citizens without any such

hearings because the general immigration detention statutes should be read

12



to avoid this problem. This Court and the Supreme Court have held that that
“Congress cannot authorize indefinite detention in the absence of a clear
statement.” Nadarajah, 443 F.3d at 1076 (citing Zadvydas, 533 U.S. at
690). Because the general detention statutes at issue here lack the necessary
clear statement, this Court and the Supreme Court have construed them to
authorize detention for only a reasonable and brief period of time necessary
to effectuate removal, presumptively six months. See Zadvydas, 533 U.S. at
699-701; Nadarajah, 443 F.3d at 1080; see also Tijani, 430 F.3d at 1242.
Consistently with these decisions, this Court should construe the general
detention statutes as permitting detention for a presumptively-reasonable
six-month period. After this time, the government must either release a
detainee or provide him a constitutionally-sufficient hearing, where the
government bears the burden of proving that the detainee presents a
sufficient flight risk or danger to justify detention, given the length of past
detention and the imminence of removal. See Tijani, 430 F.3d at 1242.
ARGUMENT
l. The Government’s Practice of Subjecting Non-Citizens to
Prolonged and Indefinite Detention Without Providing
Meaningful Custody Hearings Violates Due Process.

Civil detention of any kind, including immigration detention, can only

satisfy the requirements of due process if it is both reasonably related to a

13



legitimate governmental interest and accompanied by strong procedural
safeguards to ensure that it remains reasonable. See Zadvydas, 533 U.S. at
690-92. In the immigration context, detention must be reasonably related to
the government’s primary interest in ensuring availability for removal
proceedings and its corollary interest in protecting against danger. See id. at
690. To be constitutionally permissible, detention must also be
accompanied by strong procedural safeguards: in-person, adversarial
hearings at which the government bears the burden of justifying detention,
given detention’s length and the likelihood of removal in the reasonably
foreseeable future. See id. at 691-92,

A. Due Process Forbids Prolonged and Indefinite Immigration
Detention Unless It Is Reasonably Related to a Legitimate
Governmental Purpose and Accompanied By Strong
Procedural Protections.

Immigration detention restricts a fundamental liberty interest
protected by the Due Process Clause. “Freedom from imprisonment—from
Government custody, detention, or other forms of physical restraint, lies at
the heart of the liberty that the Clause protects.” Zadvydas, 533 U.S. at 690.
For this reason, prolonged immigration detention violates due process unless
it is reasonably related to a governmental purpose. See id.; see also

Addington v. Texas, 441 U.S. 418, 425 (1979) (*“This Court repeatedly has

recognized that civil commitment for any purpose constitutes a significant

14



deprivation of liberty that requires due process protection.”) (emphasis
added). In a series of cases, this Court and the Supreme Court have set forth
the due process framework applicable to prolonged and indefinite
immigration detention under the various general detention statutes that
govern the vast majority of immigration cases.

In Zadvydas, the Supreme Court considered prolonged and indefinite
immigration detention under 8 U.S.C. § 1231(a), the general detention
statute that governs detention of non-citizens ordered removed from the
United States. The Court considered the detention of two non-citizens, both
of whom had been ordered removed and exhausted all appeals, but who
nonetheless remained detained because their deportation could not be
effectuated due to problems in obtaining travel documents and because the
government claimed that their release would pose a danger.

The Court began by clarifying that even detainees ordered removed
have a strong liberty interest under the Due Process Clause. See id. at 690.
The Court held that due process requires a “sufficiently strong special
justification” to outweigh the significant deprivation of liberty of detention,
as well as “strong procedural protections” to ensure that detention remains
reasonable. Id. at 690-91. As to the government’s primary goal of ensuring

availability for removal, “where detention’s goal is no longer practically
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attainable, detention no longer bears a reasonable relation to the purpose for
which the individual was committed.” Id. at 690 (quotations and citations
omitted). As to the government’s corollary interest in protecting the public
from danger, the Court found that due process does not permit the
government to indefinitely detain based on this interest alone, absent “some
other special circumstance, such as mental illness, that helps to create the
danger.” Id. at 691 (citing Kansas v. Hendricks, 521 U.S. 346, 358, 368
(1997)).

The Court stressed that the post-final-order detention scheme lacked
the kind of procedures that would be necessary to justify the indefinite and
potentially permanent deprivation of liberty. 1d. at 691-92. Rather than
ordering the government to provide a constitutionally adequate hearing,
however, the Court avoided the constitutional problems of prolonged and
indefinite detention by reading Section 1231(a)(6) as authorizing detention
for only a reasonable period of time necessary to effectuate removal. Id. at
701.

The Supreme Court next considered immigration detention in
Demore, when it reviewed the constitutionality of mandatory detention
without bond under 8 U.S.C. § 1226, another general detention statute,

during “the limited period necessary” to complete removal proceedings in
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most cases. 538 U.S. at 526. In upholding the constitutionality of the non-
citizen’s detention, the Court relied on its understanding that, “[u]nder §
1226(c), not only does detention have a definite termination point, in the
majority of cases it lasts for less than . .. 90 days.” Id. at 529. The Court
stressed “[t]he very limited time of the detention at stake under 1226(c)” and
relied heavily on the government’s representations that such detention lasts
“roughly a month and a half in the vast majority of cases in which it is
invoked and about five months in the minority of cases in which the alien
chooses to appeal.” Id. at 529 n.12 & 530; see also Nadarajah, 443 F.3d at
1081 (Demore “grounded its holding by referencing a ‘brief period’ . . . of
‘temporary confinement’”) (citation omitted).

Subsequently, in Tijani, this Court resolved the question left open by
Demore: the constitutionality of prolonged detention under Section 1226(c).
The non-citizen in Tijani was detained for two years and eight months under
Section 1226(c). 430 F.3d at 1242. This Court found it “constitutionally
doubtful that Congress [would] authorize imprisonment of this duration.”

Id. Like the Supreme Court in Zadvydas, this Court avoided reaching the
constitutional issue, but it did so by construing the statute to require a
hearing before an immigration judge where the government bears the burden

of justifying continued detention. 1d.; see also Ly v. Hansen, 351 F.3d 263,
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268, 271 (6th Cir. 2003) (construing Section 1226(c) as authorizing
detention for only “a time reasonably required to complete removal
proceedings in a timely manner,” and finding one and one-half years of
detention “especially unreasonable” where no chance of removal existed).

In Nadarajah, this Court again considered prolonged immigration
detention, this time under other general immigration detention statutes, 8
U.SC. 88 1225(b)(1)(B)(ii) and (b)(2)(A). 443 F.3d at 1076. This Court
relied on the Supreme Court’s constitutional avoidance decision in
Zadvydas, and concluded that, like the general post-final-order detention
statute in Zadvydas, the general pre-final-order detention statutes also do not
authorize detention beyond a period of time reasonably necessary to
effectuate removal. 1d. at 1076, 1078.

Taken together, Nadarajah, Tijani, Demore, and Zadvydas express a
straightforward constitutional standard for cases involving prolonged and
indefinite detention under the general detention statutes. Due process
requires immigration detention to be reasonably related to the governmental
goals of effecting removal and preventing danger. Particularly once
detention becomes prolonged, the government may not constitutionally
subject a non-citizen to further immigration detention unless it can

demonstrate in a constitutionally-adequate hearing that such detention is
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justified, in light of its length and the imminence of removal.’
B. Due Process Requires an In-Person Adversarial Hearing
Where the Government Bears the Burden of Justifying
Continued Detention.

Zadvydas’s discussion of the procedural requirements that must
accompany immigration detention clarifies that due process requires, at a
minimum, an in-person adversarial hearing to determine that detention is
justified, rather than the written “custody review” procedure currently
provided by the government in some cases.

In Zadvydas, the Supreme Court found the government’s detention
procedures inadequate because they involved only paper review by
administrative agents. See 533 U.S. at 692 (citing 8 C.F.R. § 241.4(d)(2)
(2001)). The Court observed that it has required more robust procedures

even for the protection of property. ’ Id. (citing, inter alia, South Carolina v.

Regan, 465 U.S. 367, 393 (1984) (O'Connor, J., concurring)); see also

® As in the case of post-final-order detention, alternatives far less restrictive
than detention are available to the government in the pre-final-order context,
including electronic monitoring and supervised release. See Zadvydas, 533
U.S. at 700.

" Although Zadvydas could be read to suggest that only an Article 111 judge
could authorize the substantial deprivation of liberty at issue in that case,
Amici do not argue here that the government is required at the six-month
juncture to hold detention hearings before such judges. But see Armentero v.
INS, 412 F.3d 1088, 1088 (9th Cir. 2005) (Ferguson, J., specially
concurring) (“Administrative agents cannot be vested with the authority to
render decisions concerning the length of detention. Such decision-making
power rests in the hands of a judicial officer.”).
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Goldberg v. Kelly, 397 U.S. 254, 268 (1970) (government’s failure to
provide an in-person hearing prior to termination of welfare benefits was
“fatal to the constitutional adequacy of the procedures.”); Memphis Light,
Gas and Water Division v. Craft, 436 U.S. 1 (1978) (due process requires, at
minimum, opportunity for utility clients to argue cases with designated
employees prior to termination of their utilities);® Califano v. Yamasaki, 442
U.S. 682, 696 (1979) (in-person hearing required for recovery of excess
Social Security payments where beneficiary was at fault, because “written
review hardly seems sufficient to discharge the Secretary’s statutory duty to
.. . assess the absence of “fault’).®

Due process also requires that the government bear the burden of

justifying prolonged and indefinite detention at the hearing. In Zadvydas,

® The continuing vitality of cases such as Goldberg and Memphis Light is not
in doubt, notwithstanding their age. See, e.g., Town of Castle Rock v.
Gonzales, 545 U.S. 748, 772 (2005) (Souter, J., concurring) (citing, inter
alia, Goldberg and Memphis Light).

® The justification for an in-person hearing in the prolonged detention
context is particularly strong given that the hearing may well call for
determinations concerning the non-citizen’s credibility, as it relates to his or
her willingness to appear for removal should the government ultimately
prevail in the immigration case. See, e.g., Califano, 442 U.S. at 697 (paper
review without in-person hearing failed to satisfy due process because
determination at issue “usually requires an assessment of the recipient's
credibility”). Cf. 18 U.S.C. § 3142 (treating “character” of defendant as
relevant criteria in assessing bail eligibility); Manimbao v. Aschroft, 329
F.3d 655, 661 (9th Cir. 2003) (in asylum context, immigration judges are in
“superior position” to assess credibility).
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the Supreme Court criticized the regulations governing prolonged
immigration detention for placing the burden of proof on the non-citizen.
533 U.S. at 692. The Court clarified that it had struck down other civil
commitment schemes for improperly allocating the burden of proof on the
detainee. Id.

Consistently with Zadvydas, this Court held in Tijani that the
government must bear the burden of proof in hearings to justify prolonged
immigration detention. Tijani, 430 F.3d at 1242. Tijani in turn relied upon
the Supreme Court’s unanimous decision in Cooper v. Oklahoma, 517 U.S.
348 (1996), which held that “due process places a heightened burden of
proof on the State in civil proceedings in which the ‘individual interests at
stake’ . . . are both “particularly important’ and ‘more substantial than mere
loss of money.’” Id. at 363 (citations and quotations omitted). Cf. Foucha
v. Louisiana, 504 U.S. 71, 94 (1992) (Kennedy, J., dissenting) (it is “beyond
question” that “in civil proceedings the Due Process Clause requires the
State to prove both insanity and dangerousness by clear and convincing
evidence.”); Santosky v. Kramer, 455 U.S. 745 (1982) (due process requires
proof by clear and convincing evidence before termination of parental

rights).
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C. The Government Must Demonstrate That Detention Is
Reasonably Related to Ensuring Availability for Removal
and Preventing Danger, Given Detention’s Length and the
Foreseeability of Removal.

In addition to explaining why due process requires the government to
bear the burden of proof at in-person adversarial hearings, the Supreme
Court and this Court have also discussed the factors relevant at such a
hearing to determine whether detention is justified. Under the analysis in
Zadvydas and Tijani, the government must prove that its interest in ensuring
availability for removal proceedings, and its corollary interest in protecting
the society from danger, are sufficient to justify detention in light of its
length and the likelihood of removal occurring in the reasonably foreseeable
future. Cf. United States v. Salerno, 481 U.S. 739, 747 n.4 (1984)
(suggesting that if pretrial detention is excessively prolonged it would
violate Due Process).

In the post-final-order context of Zadvydas, the Supreme Court
focused on both the length of detention and the foreseeability of removal,
reasoning that when “removal seems a remote possibility at best,” the
government’s interest in preventing flight and thus ensuring availability for
removal is “weak or nonexistent,” and that its corollary interest in

preventing danger could not alone justify prolonged and indefinite

immigration detention. 533 U.S. at 690. Removal was not reasonably

22



foreseeable for the petitioners in Zadvydas, who had already been detained
for prolonged periods, because the government was unlikely to obtain travel
documents for them.®

In the pre-final-order context considered by this Court in Tijani,
detention had already become prolonged because there, as in the instant
case, the immigration process had not been “expeditious.” 430 F.3d at 1242.
Further, removal was not likely to occur in the reasonably foreseeable
future: the non-citizen in that case had petitioned for judicial review and this
Court estimated that the “foreseeable process in this court . . . is a year or
more.” 1d. Insuch circumstances, this Court held that the detainee must be
released unless the government proves that its interests in preventing flight
and danger justify continued detention. See id.

Applying the logic of Tijani and Zadvydas here, prolonged pre-final-
order detention is not permitted by due process unless the government
provides procedures where it bears the burden of demonstrating that its
interests in preventing flight and danger are sufficient to justify detention in

light of its length and the imminence of removal.

% The Supreme Court in Demore also focused on length of detention in
upholding the constitutionality of a “brief” period of pre-final-order
mandatory detention. Demore, 538 U.S. at 513; see also id. at 533
(Kennedy, J., concurring) (if detention were to become prolonged, due
process calculus would change).
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These procedures are required irrespective of the fact that pre-final-
order detention will at some point come to an end. The mere fact that
detention will end at the conclusion of removal proceedings does not mean
that the detainee’s removal is significantly likely to occur in the reasonably
foreseeable future. Indeed, in Nadarajah, this Court rejected the
government’s claim that detention was not indefinite (and removal
foreseeable) because the petitioner’s case would one day be decided. 443
F.3d at 1081; see also Ly, 351 F.3d at 272 (“appeals and petitions for relief
are to be expected as a natural part of the process. An alien . .. cannot be
[indefinitely] detained merely because he seeks to explore avenues of relief
that the law makes available to him.”). Moreover, as the Sixth Circuit has
clarified, “although an alien may be responsible for seeking relief, he is not
responsible for the amount of time that such determinations may take. . . .
The entire process, not merely the original deportation hearing, is subject to
the constitutional requirement of reasonability.” 1d.; see also Welch v.
Ashcroft, 293 F.3d 213, 227 (4th Cir. 2002) (“[t]he Zadvydas Court stresses
repeatedly that post-order detention may be ‘indefinite, perhaps permanent.’
... [Petitioner’s] detention pending a final removal order is similarly

indefinite.”); id. at 231-32 (Williams, J., concurring).
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In many cases removal is not reasonably foreseeable for an additional
reason: detainees who prevail in their removal cases will never be removed.
Detainees who have obtained discretionary stays pending judicial review in
this Court have necessarily shown at least a colorable challenge to their
removal order, and accordingly may never be removed if they ultimately
prevail. See Maharaj v. Ashcroft, 295 F.3d 963, 966 (9th Cir. 2002) (to
obtain discretionary stay, non-citizen must show either “a probability of
success on the merits and the possibility of irreparable harm, or . . . that
serious legal questions are raised and the balance of hardships tips sharply in
[their] favor.”);'* see also supra pp. 10-11.%

Of course, in cases like Petitioner’s, where the government has

! Non-citizens obtain temporary, automatic stays under De Leon v. INS, 115
F.3d 643 (9th Cir. 1997) until this Court rules on their applications for
discretionary stays.

2 The government has argued that it should be allowed to detain non-citizens
indefinitely pending completion of judicial review because non-citizens can
agree to be deported and pursue judicial review after they are abroad. This
argument is inconsistent with Tijani, where this Court imposed
constitutionally-driven limits on detention even though the detainee could
have agreed to be deported to pursue his claim from abroad. In addition,
non-citizens forced to pursue their claims from abroad may suffer the
irreparable harm they sought to avoid through obtaining a stay from this
Court, if, for example, they face torture or persecution abroad, or are not
allowed to return to the United States in the event they ultimately prevail in
their removal case. Cf. Oyedeji v. Ashcroft, 332 F. Supp. 2d 747, 753 (M.D.
Pa. 2004) (“[t]he price for securing a stay of removal should not be
continuing incarceration. . . . [Petitioner] should not be effectively punished
for pursuing applicable legal remedies.”).
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imposed extremely lengthy detention, the deprivation of liberty may be so
great that due process requires release irrespective of the foreseeability of
removal. See Nadarajah, 443 F.3d at 1080 (“[a] detention of nearly five
years . . . is plainly unreasonable under any measure.”); Tijani, 430 F.3d at
1249 (Tashima, J., concurring) (sheer length of 30-month detention renders
it unreasonable). The Supreme Court has clarified that, “for detention to
remain reasonable, as the period of prior postremoval confinement grows,
what counts as the ‘reasonably foreseeable future’ conversely would have to
shrink.” Zadvydas, 533 U.S. at 701. Taken to its logical conclusion, if the
period of confinement is extraordinarily lengthy, detention is unreasonable
regardless of foreseeability of removal.

I1.  None of the General Immigration Detention Statutes
Authorizes Prolonged and Indefinite Detention Absent
Constitutionally Sufficient Procedures.

This Court may avoid reaching the constitutional questions raised by
prolonged and indefinite detention pending removal proceedings by
applying normal canons of statutory interpretation. In Nadarajah, this Court
held that the general detention statutes do not authorize prolonged and
indefinite detention absent a clear statement to the contrary. 443 F.3d at

1076-77. Unlike detention statutes governing national security cases, the

general detention statutes contain no such clear statement. Id. at 1078-79.
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Nadarajah held that the general detention statutes therefore authorize
detention only for a “brief and reasonable” period of time necessary to
effectuate removal, presumptively six months. Id. at 1079. After detaining
a non-citizen for this period of time, the government must release the non-
citizen unless it provides constitutionally sufficient procedures to determine
whether continued detention is justified. See Tijani, 430 F.3d at 1242.

A. Congress May Not Authorize Prolonged and Indefinite
Detention Absent a Clear Statement.

The Supreme Court and this Court’s precedent firmly establish that
Congress may not authorize prolonged and indefinite detention under the
general detention statutes absent a clear statement to that effect. See
Zadvydas, 533 U.S. at 699; Nadarajah, 443 F.3d at 1076; Tijani, 430 F.3d at
1242. In the absence of a clear statement, the Court must read an
immigration detention statute as authorizing detention for only a reasonable
period of time.

The clear statement rule derives from two rationales. First, as
explained above, statutes authorizing prolonged and indefinite immigration
detention raise serious constitutional problems, and should therefore be read
to avoid that result, given that it is the duty of every court to adopt any
“fairly possible” construction of a statute that allows it to avoid resolving a

serious constitutional issue. See Zadvydas, 533 U.S. at 689. Second,
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Congress has shown that it knows how to clearly authorize prolonged
detention by passing statutes that explicitly authorize prolonged immigration
detention in the national security context. See Nadarajah, 443 F.3d at 1078-
79 (citing 8 U.S.C. 8§88 12264, 1537). For this reason, statutes that are not
equally explicit must be read to authorize detention for only a reasonable
period of time.

The Supreme Court first articulated a clear statement rule for
prolonged and indefinite detention in Zadvydas. The government claimed
that 8 U.S.C. § 1231(a)(6) authorized such detention because Section
1231(a)(6) authorizes the detention of aliens “beyond” the 90-day period
after entry of a final removal order. The Supreme Court rejected that
interpretation of the statute, clarifying that “if Congress had meant to
authorize long-term detention of unremovable aliens, it certainly could have
spoken in clearer terms.” Zadvydas, 533 U.S. at 697. The Court read a
reasonable time limitation into the statute—six months—and construed the
statute to authorize detention beyond that period only where there was a
“significant likelihood” that detention would end in “the reasonably

foreseeable future.” Id. at 701.%

BIn Clark v. Martinez, the Supreme Court re-affirmed Zadvydas’s clear
statement rule when it rejected the government’s argument that another
statute, 8 U.S.C. § 1182(d)(5)(A), authorized indefinite detention of
inadmissible non-citizens even if Section 1231 could not be construed as
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This Court has applied Zadvydas’s clear statement rule in two cases
involving the general detention statutes. In Nadarajah, the Ninth Circuit
considered whether the general immigration detention statutes authorized the
detention of a non-citizen for four-and-a-half years pending completion of
removal proceedings. Relying upon the clear statement rule, this Court held
that the general immigration detention statutes are insufficiently clear to
authorize prolonged and indefinite detention. See Nadarajah, 443 F.3d at
1079. It therefore held that the general immigration detention statutes
should be read to authorize detention for only a “brief and reasonable”
period of time, presumptively six months. Id.

Prior to its more detailed treatment of the issue in Nadarajah, this
Court considered the validity of prolonged immigration detention in Tijani.
Recognizing the constitutional problems posed by prolonged and indefinite
detention, this Court construed Section 1226, the general detention statute at
Issue, to apply only to “expeditious” removal proceedings, and ordered that
the petitioner be released unless the government proved at a hearing before

an immigration judge that he presented a sufficient flight risk or danger to

providing this authority. 543 U.S. at 385 (per Scalia, J.) (“we find nothing in
this text that affirmatively authorizes detention, much less indefinite
detention.”). The Court relied on the existence of national security statutes
that explicitly authorize prolonged detention to conclude that the general
statutes governing detention of inadmissible aliens do not authorize
indefinite detention. Id. at 379 n.4, 386 n.8.
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the community to justify his detention. Id. at 1242.

In short, Tijani, Nadarajah, and Zadvydas considered all three of the
general detention statutes, and found that each of the statutes fails to contain
the clear statement necessary to authorize the prolonged and indefinite
detention of non-citizens whose removal is not likely to occur in the
reasonably foreseeable future.

B. None of the General Detention Statutes Should Be Read to
Authorize the Prolonged and Indefinite Detention of Non-
Citizens Who Have Been Detained for More than Six
Months, Absent a Constitutionally Adequate Procedure to
Assure that Such Detention Is Justified.

In Nadarajah, this Court found that the time limit for the brief and
reasonable detention authorized by the general detention statutes is
presumptively six months. See Nadarajah, 443 F.3d at 1079-80. Nadarajah
tracks similar language in Zadvydas. There, when considering detention
after the completion of removal proceedings, the Supreme Court observed
that “Congress previously doubted the constitutionality of detention for more
than six months.” Zadvydas, 533 U.S. at 701.

As Nadarajah recognized, the six-month presumption is grounded in
the structure of the detention statutes. Shortly after the Supreme Court

decided Zadvydas, Congress passed the Patriot Act, which authorized

immigration detention for more than six months in certain specified cases
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involving national security, and provided greater procedural protections in
such cases. See 8 U.S.C. § 1226a. That Congress specifically legislated
detention for longer than six months in a narrow set of cases implicating
national security strongly suggests that the general immigration detention
statutes do not authorize detention beyond six months for routine
Immigration cases governed by the general detention statutes. See
Nadarajah, 443 F.3d at 1078-80.

Nadarajah further supported its holding that detention pending
completion of removal proceedings was presumptively reasonable for only
six months by relying on the Supreme Court’s decision in Demore, decided
two years after the enactment of the Patriot Act. See id. at 1080-81. The
Supreme Court upheld detention without hearings for periods averaging up
to five months, while suggesting that detention for significantly longer time
periods would not be so authorized. Demore, 538 U.S. at 528
(distinguishing Zadvydas because, inter alia, “the detention here is of a
much shorter duration.”).

Accordingly, under this Court’s precedent, the general detention
statutes do not authorize detention beyond a presumptively reasonable six-
month period. To avoid the constitutional concerns explained in Zadvydas,

Tijani, and Nadarajah, this Court should construe the general detention
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statutes to require that, after six months, the government should either
release a detainee or hold a hearing before an immigration judge where the
government bears the burden of justifying continued detention, in light of
the length of detention and the foreseeability of removal. See Tijani, 430
F.3d at 1242.
C. If a Detainee Files a Habeas Corpus Petition to Challenge
His Detention, the District Court or This Court May Order
Release In Lieu of an Immigration Court Hearing If the
Facts Are Sufficiently Developed in the Record.
Irrespective of the six-month limit and the necessary procedures, a
non-citizen detainee may always challenge his detention by filing a habeas
corpus petition under 28 U.S.C. § 2241. See generally INS v. St. Cyr, 533
U.S. 289 (2001). In such cases (as in the instant case), where the record on
habeas contains evidence regarding length of detention, foreseeability of
removal, danger, and flight risk, an immigration court hearing may be
unnecessary and this Court or a district court may simply order the
detainee’s release. See Nadarajah, 443 F.3d at 1080; see also Martinez v.
Gonzales, 2007 WL 2402737 (C.D. Cal. Aug. 17, 2007) at *7 n.8
(Nadarajah authorizes release where hearing would serve “no useful
purpose”).
However, the availability of habeas corpus does not render sufficient

the current paper review procedures. The government bears an independent
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obligation to ensure that prolonged detention remains justified, consistently
with due process, irrespective of whether a detainee files a habeas petition or
requests a hearing. See supra Section I.B. The habeas process is not
sufficient to satisfy this obligation, particularly because the process requires
detainees to affirmatively file habeas petitions. See, e.g., Doe v. Gallinot,
657 F.2d 1017, 1022 (9th Cir. 1982) (“conditioning a probable cause hearing
on the request of the individual reverses the usual due process analysis in
cases where potential deprivation is severe and the risk of error is great.”);
see also Hallstrom v. Garden City, 991 F.2d 1473 (9th Cir. 1993); Hayes v.
Faulkner County, 388 F.3d 669 (8th Cir. 2004).

CONCLUSION

For the foregoing reasons, Amici respectfully urge this Court to

reverse the decision of the district court and remand with instructions that
Petitioner should be released, or in the alternative, granted a hearing before
an immigration judge where the government bears the burden of proving that
I
I
I

I
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contimued detention i justified in light of the [ength of detention and the

likelihood of removal i the reasonably foreseeable future,

Kespecttully submined,

Crate: October 18, 20007 STANFORLD IMMIGRANTS®
RIGHTS CLINIC

Joyashr Snikanyah
{ounsellor Anuc

14



CERTIFICATE OF COMPLIANCE
Pursuant w Fed. B App. I 29%(d} and 9th Cit. B, 32-1, the attached
amicus brief is propomionally spaced, has a Times New Roman iypeface of

14 points and contains 6,977 waords.

DATED this 18th day of Gewber, 2007,

B

vy Counsel for Ao

35



APPENDIX



cim

(]

ka

L= - .

{4
L1
JEI
I3
14

1%

16
]]”
18

149

20
2]

CIE0 - WL STERN DIV EI0N
CLERK U5 MSTRICT C2UAT

Priaority :é./
Hend

Enter
C?&s:d E
UNITED STATES DISTRICT COLURT izzfﬁg —e

CENTRAL DISTRICT OF CALIFORK1A S¢an OnlY —em

CROSBY WILFREDO QORANTES-

CaSeE MO, CV 8201107 MMM (VBKx}
HERNANDEZ, e al.,

)
)
. J
Flaintifis, )

)

1 AMENDED ORDER GRANTING 1IN
vy, g PART AND DENYING Ik PART
)
!
]
.3
i
}

DEFENDANTS' MOTION TO DISSOLYE
ALBERTO R, GOMZALES, Allorney THE QRANIES INJUNCTION
Gencral of the United States, ot al.,

Defepdants.

1. PROCEDLRAL BACKGROUND

Plainnffs filed this action in 1982, challenging praviecas and provedures allepedly employed
by the Immigration and Nataralization Service (“INS™) to dewain, process and remove Salvadoran
netionals who had entered the United States,  Plaimtiffs cued on their own behalf and on behalf
of a clags of “ail citizens and nationals of El Salvador elipible to apply for political asylum . . .
whe . . . have been or will be taken into cusiody . . . by agents of the [Depariment of Homeland
security].” Crantes-Hermander v. Meese, 685 F_Supp. 1488, 1491 (C. D, Cal. 1088) (*Orantes
iy, atfd., 919 F.2d 549 (Och Cir. 1990}, Judze David Kenyon cenified the Grames class on
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April 30, 1982,

Cn April 29, 19588, Judge Kenvon enlersd a permanent injunciion mandating that the ]NS
use specific procedures when detaining, processing and removing Salvadoran immigrants. l:EE'E
Oranies 11, 685 F.Supp. at 15LE-13. On July 2, 1991, he moditied the injunction to add four
condirions thal applied selely to the Port Isabel Service Processing Center in Port [sabel, Texas
(" Crrantes i.njﬁnmi-;m’ 3. On September 2B, 2004, the cournt entered & stpulated order clacifying
the terms of the injunciion io eliminate the possibility that the Cfice of Refuges Setflzoent could
e held to be in vinlation of is terms,”

On November 28, 2005, the government hled a moton e dissolve the mjunctien. It
assented {1) that there had been a significant change in the facteal circumstances that led 1o
issuance of Ihe injunction - i.e., the emt of the civil war and auepdant human rights abuses in EL
Sahvadar, and the adoption of a range of procedurcs by ULS. immigration awihorities that cnsuee
that aliens are advised of their vight o apply for asylum ard are not coerced Mo waiving thal
cight; and (2} 1hat there had been an intervening change in lew - i.e., the enazciment of the T1lepal
Tmmigraiion Reforen and Immigrant Respensibility Act of 1996 {(*RIRA "), which provides for
expedited remeval of inadmissible aliens,  As respects the intervening change in law, the
gavernment argued thar the injuncrton condticted with [IRIRA and the regulateons governmg
expedited vemoval, and also that the injunction made it burdensome for immigration aothorities
1y place Salvadorans in expedited removal. The coort bifurcated this issue, amd heand the
LOVETRNIENt's aigument regarding the purported facial conflict in Seplemiber 2006, Following the

tiearing, i issued an order modifving paragraphs two and eleven of the inunction. The parties

'The original class certificd by Judpe Kenyon encompassed not enly Salvadorans who had
been oF Would be in custody and were eligible o apply for political asylum, hut also Salvadarans
who, subsequens w June 2, 1930, requested, oo would in 1he foture request, politicg] asyiam, and
whose cluims had not vel been presented or adjudicared, See Ovantes-Hermander v, Smith, 541
F Supp. 351, 355 (C.D. Gal. 1982y (" Orantes 173, Plaintiffs Jater abandoned claims on behalf
of the second group of 3alvadorans. Grantes 1. 083 F.Supp. at 1491,

*The Oifice of Refuges Setternent is an agency respansible for the care of tracuompanied
alien children whe are in federal custody due g their Immagation satus.
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argued the balance of the government’s reasans fur seeking dissolution of the injuneiion oo

December 20, 2006, This order addresses those arguments.

II. DISCUSSION

A.  Legal 31andard Governing Dissolution OF An Injunciion

Linnl 1992 courts asked ta dissolve existing mjunciions apphed 3 standacd firs anwedlated
in Lnired States v, Swiy & Co., 280 U5, 106 (1932), Swift was the culmination of a government
antitrust action against the meat-packing industry. The povernment alleped that defendams had
suppressed competition tn the purchase of fivestock and sale of dresced meats, and that, having
eliminated competition in meat products, (hey had also suppressed competition in the sale of other
presducts, such as fish, vegeiables. frum and groceries, fd, at 110, 1o 1920, defendams agreed
to & consent decrec that hanned them, iarer alia, from owming relail meal markets oc stockyards,
and Irom manulacturing, selligg, or transperting | vareues of foodstofls. Boar 11]. Ten
years later, Five meat packers petitigned for modifcalion of the decree, arguing thal conditions
tn the meal-packing and grocery indusiries bad chameed, ML at 113, The lower conrt modilied
the mjunction o permin the meat packers o sell groceries and other commodicics an wholesile,
but celainid the ban oo retnl sales of such prodects. 4. ar F13-14.

An appeal tollowed. The Supreme Court framead ~the question [that tad 10 be reselved as|
whether [a medification could] be made withou prejudice o the merests of (he classes whom
1h[e] particular restraint was intended to prokect,™ fd, ae 117-18. Tt answered this inguiry inthe
negative, noting an indusiry changes bad ceduced e liketihood that defendants would once agamn
monopliZe the sale of meats. but that the changes bad not substantially raduced the possibibity
that there would be antitrust violations io the sale of other food products if the 1qjunction wete
dissobved. Fdoat 1iF-18. The Court's cancluston was reinforced by evidence that there had becn
sporadic instances of unfair practices by the meat packers even alter the monapoly was broken
and the consent decree emered. /4 @ 113 L cawtioned: “MNothing less than g showing of
grievouy wrong evoked by new and unforeseen condnions should lead s to change what was

decreed afier yeacs of liigation with the coosent of all concerned. ™ §d. an 119

L
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The “prievous wrong™ language in Swift worked an “apparent hardening of the usual
standard for madifying deceees of injuncrive teliel, ™ Mew York States Ais 'n for Rerarded {Tﬂfid'i_-'_éﬂ
fac. v, Carey, TOR B 2d 956, 968 {2d Cir. 1983). Av a result, courts often held that mc-diﬂn:atji:'m
or dissolution of an injunction was not warranted unless the party requesting relicf could show a
“pricvous wiong” - a nearly insurmountable standard that “ward[ed] ofl virteally all effarts o
moedify consent decrees.™ Rufo v Inmates of Suffotk Counry fadd, 302 U5 367, 379 (1991, see
alse Chuited States v City of Chicage, 663 F.2d 1354, 1359 {Mh Cir, 1981 {noting that
*rmnercus cases have mechameally employed the Swift "grievous wrang' test, thereby suggesting
that hardship w the defendant is the sole wuchstane Tor modifieation of an injunclion”™).

Under the “grevious wrong™ standard, a party seeking madification or dissolution of an
imunction had o mee! 2 heavy bucden of proof that often exceeded the hurden imposad on paries
seeking an injunciion in the ficst inslance. See Swiff, 286 U.S. a0 119 {"We are not framing a
decree. We are asking ourselves whether anyibing has happened that will justify us ngw in
changing a decree. . . . Fhe inguiry . . . 15 whether 1he changes are so imporniant that dangers,
ance substantial, have become attenuatéd to a shadow™): Ruiz v, Lynaugh, B11 F.2d 836, 860-61
{3th Cir. 1987} ineding that *modification is eoly cautious|y to be granted; that the dangers which
the decree was meant Be foreclose must almost bave disappesred; that hardship and oppressicn,
extreme and unexpected, are significant: and that the movant’s task s to provide close 10 an
unanswerable case™),

Subsequent Supremie Coun cases, however | erniphasized that cowrls had “msconceived the
thrast™ of Swift by focusing rigidly on the “grievous wrong” language. See Bowrd of Ed. of
Okighoma City Public Schools v, Dowell, 498 1.5, 237, 246-48 {1991 (rejecting the rigid use
of Swift’s “goievous wrong” lanpusge as the basis for denying a moton to dissolve a
desepragation decree); Uaited Statey v. United Shoe Machirers Corp. 391 LS. 244, 245 (1968)

{noting thal the disecict court had misconceived the “thrast of this Count's decision in Swiff, ™ and

H slating the "Swift leaches rhat a decree may be chanped upen an appropriate showing, and it holds

that it may not be charged i the interests of e defendants if the purposes of the litigation as

mearparated in ihe decree (the elimination of monoply and restnictive practices) have nol beet
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fully achieved™).

In Uaited Shoe Mackinery, the poverwment sought modification of an injunction, c]aimi_: ng
that addimional refief was needed to fullill the “purposcs of the Litipation.”  The disicict n:ﬂ'l.ilgl
denicd the request, reading Swift as limiting modification 1o cases involving “(1) & clear showing
af {2} grievows weong (3} evoked by new and unforeseen conditivns.™  Daitedf Stares v, Unired
Shoe Machinere Corp. . 226 F.Supp. 328, 330(D, Mass, 196T). The Supreme Court kald that
this interpretation was (00 rigid, and ooted that Swifl's reference to a "goevous wrang” had to
e read in comext,  Because e original imjunction had resolted o Duele progress toward the
accomplishment of the decree’s goals, the Court concluded that medification would promote, nog
subverd, the “purposes of the Dligation.”  Deded Shoe Mackmery, 391 U5, a1 248-49.

In the L980°s, courts increasiogly adopted a more NMexible approach 1o requests for
modification or dissolution of injunctions, particularly in institatonal reform cases, Sec Carey,
TO0 B 2d a1 970 dstaring that the "grievous wrong™ language of Swiff did "not provide the proper
siandard 1o apply o munctions entered m school desegrevalion cases Ibecanse sjuch decrees,
unlike the one in Swif, are not tniended (o operate n perpetaity ™) Cine of Chicaen, 663 F.2d at
1360 (*The standard for modification of mjunciions that emerges from $wit and {nited Shaoe is

. ot based solely on hardship to the enjoined party. The slandard also incorperates
consideraton of whether there remains any nesd 12 continue che ojunction, thar 15, whelher ike
purpnses of the Ltigarion as igcorporated in the decree” have been achieved™); Mewnian v,
Craddick, 740 F.2d 1583, 1320-21 (11th Cir. 1984) {explaining that Swef invelved “nghts fully
accrued upon facis nearly impervious to change,” and thus thaw the Court reguired a showing of
4 “grievous wronyg evoked by new and unforeseen conditions, ™ and stating that “[wlhere . . a
comserl decres vl ves the supervision oF changimg condugt or canditions . . ., modificalion may
be mare freely geanted™); Nelson v, Colfing, 39 F.2d 420, 424 (4th Cir. 1981) (noting 1hat the
Court m Swiff distinguished between siluations in which 3 “continuing decree [was | directed to
evenls o come - ., {ipvolving) 1he supervision of changing conduct or conditions™ amd one in
which an “imutction [was] granted to protect rights “fuily accroed upon facts &0 nearly permanent

a5 1o be substantially impecvious to chanpe, '™ and observing that “[ijn the fitst case, modificarion

5
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uniler appropriate circumstances is cleardy permissible [while] in the second [the "gri-:w.:nus
wrong” | standsnd . . applied™); see also Phifudelpiria Welfare Righls Organizition v. En‘rﬂppf_ﬁ:m
F.2d 1114, 1120-21 {3d Cir. 197%) (noting that “[t]he madibications [sought did] not leave 1.:’]:335
members open to the evils to which the fawsunt was Nirse addressed ™), Bewfarmin v. Malcofm, .'564
F.50pp. 008, 686 (8.D.N. Y. 1953} (stating thal *[the critical questson on & motion © modily &
decree 15 whether the proposed modificaton is “in derogation of the primary objective of the
decree, "™ guoting Mew Fork Asiociarior for Retarded Children, TO6 F_2d at 9%6Y {Friendly, 1.,

In Ruyfo, the Court expressly approved this movement toward fexibility, noting that (he
“grievops wrong” [anguage in Swif did not represent “a hardening of the traditional Aexible
standard for modificancn of [injuncikons|.” Rufo. 302 U5, at 379, As evidence of this, ihe
Coun cited the staterment in Swiff that cntering intoe a consent decree “was not an abandonment
of the #ight 1 exact revision n the future, il revision should beepme necessary n adaptation o
events to he.” Jd. {quoting dwiff. 286 U5 at 114-13). Az a result, the Coun rejected the
argument (that Rule 0{b1(51 - which permils courts 1o wwdify or dissolve imjunctions when “iis
no Jonger equitable that the jedement should have prospective applicaton” - codilied Swifi's
grievous wrong standard.  Rather, the Coun swted, Rule 60¢b)5) embanlivs a less stringent,
more flexible standacd. ™ fd. a0 380

Under Bufo. “a party seeking modification of an [inunction] may meet s intial hurden
by showing a significant change either in factual conditions or in law. ™ fd. at 384; see also Sharp
v, Wesren, 233 F.3d 1166, 1170 (9th Cir. J000) (* A party secking medification or disselution
of an mjunction bears the burden of establishing that a significant change in facts or law warranty
revision or disselution of the injuncion”™}. It the moving pany meets this burden, “the court
should consider whether the proposed modificabon 5 suitably taored to the changed
circumstance,” Refe, 302 U5, at 383, Modilcation may be warranted “when chanped factual
conditeons malk]e compliance . - . substantially more gnerows, . . - when an {injungtion] proves
ta b¢ unworkable because af unforeseen obstacles, . . or when enforcement of the decree without
modificaton would be detrimental 10 the public inlerest. 7d. a1 384,

Applying this “flexible™ Rule S0k 5) siandard. the Nimh Circoit has directed couns e
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1 q “lake all the circumstances inter accourt in delermuiing whether o modify o vacale a prio

injunction or consenl decree.” Belfevue Manor Associates v. United Srares, 165 F.3d 1249, l?ﬁﬁ
tSth Cir. 1999y Bt sce Lited Steres v Asarcer fne., 430 F.3d 872, 982 {Sih Cir. 20H5) {nnﬁ:ng
that Beffevue dud not anpounce a “igtality of the ciroumstances tesd” lor modifeanon under Fule
GHbME11. While the considerations identified m Ko may be relevant or even determinative in
sOMe cases, they de nol define (he wmverse of siations in which an njunction shoald be
modified or dissolved. See Alenrs Lechme & Cre v, Sacha A, Lichine Esrate Sefections, Lid. | 45
F.3d 532, 586 (1st Cir. 1995) (*In our view, Rule 60(bi3) sets forth the umbrella concept of
“equitzhle” that both Swift and Rifo 2pply to patticular, widely disparate fac sicuations, ™ quoted
with approval in Beflevie Mannor, |63 F.3d av 1256), Building and Const, Trades Counerl af
Philadelphia and Vieinite, AFL-CIC v, N.L.R B, 64 F.23d 880, 885 (30 Cir. 1995) ("1t would be
4 mislake Wy view either Bifer or Suaft as encapsalating 8 universal formuls for deciding when |a]
potnl has been reached [where modification or dissolution is appropriate]. Instead, vach of those
CASES Tepresents a cesponse [0 8 particulat el of circumsances, A voun of cquiny cannet rely on
a simple [ormula bul mus evaloate 2 number of potentially competing considerations w deerming
whether 1o modify or vacale an injuaclion emered by consent or olherwise™).

In institions] reform litigation, couns must be particularly atuned 10 the ~broader impact
of an sweeping public-lnigation-type injunction in determining whether to modily or vacate prior
eelief.” Beltevae Manor, 165 F 3d at 1257, A sweeping munction, which “reachTes] beyond the
parties imvalved | . and impact|s] on the public’s right to the sound and efficient operation of
WS institutions” {Rufo, 502 U5, a1 381), cemains eguitable only so long as it effectively addresses
the problem i was designad to remedy. See King-Seetey Thermos Co. v Aladdin Indus., e,
41T E 20 200 35015969 (Friendly, 1.} {a coust’s equitable powers 10 modidy injunctions extemds
io instances where “the decree is not properly adapred to accomphshing its purpose™). Where a
problem his been resolved or mooted by changed circumsiances, then equity and the public’s
nterest in the “sound and efficient operaion of s instimtions™ demands rhe injunctinn™s
dissolution. The question i this case, therefore, is whether the Orgares injuoction hag oulived

its purpose and usefuiness - in other words, whether evolving circumstances have resolved the
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underlying problems, thereby rendering the imunction unnecessary. See Ciry of Chicago, ﬁfﬁ
F.2d at 13603 (" The standard for modification of ijunctions that emerges from Swify and Um'_r_éd
Shee is ... nov based solely on hacdship to the enyoined party. The standard alse incorporates
consideration of whether there remaing any need o continue the inguncticn, thal 1s, whether ‘the
purposes of the itipaiion as incorporated in the decree’ have been achievad™); United Stares v
Swifi & Co.. 189 F Supp, 885, 905 (N.D. . 1960p {"]L1 s only change that reaches the
underlying reasons for the decree (hat is relevant. Comditions existing at the time of nriginal entry
sl be comparcd with conditions a1 the time of requested medification, and the significance of
the difference measured in the light of these origing] reasons ™), affd., 367 1.5, 909 {19%61). To
answer that question, the count first considers the purpose of the Orantes injunction and the
myustice that il was designed to remedy .

B.  The Graafes Injunclipn

Judie Kenyon entered a preliminary injunction in 1982, 3 permanent injunciion in 1988,
arnd a modifed permanent injunchon 1o 1991, AL the time, class members were commg o the
Linited States from a country that was embroiled in 2 twelve-year civi) war that killed an esimated
75,000 people between 1980 and 1992, and gave rise to rampant human rights abuscs and
prditicat violence.* By 1983, in 2 country with a population of approximately five million, some
45, 000 innexzent civilians had been mucdered by sotdiers, security forces, and death squads.
Crantey 1, BRI F_Supp, a0 1492, An additional 4,000 civilians had “disappeared.™ M. Poliical
dissidents and prisoners were subjecied to arbitrary detention, arrest, intimidation, wnture, and
execution. Jd_at 1492-93, Sabvadoran ivilizns reponed repeated pomimings and ground atacks,
forced relocation, and hacassment by the military. . at 1495 Tudge Kenyen concluded thar,
taved with these condilions, many Salvaderans made 3 dacision “borm of Jesperetion” 1 eater the

United Siates. Cranres £, 341 F Supp. at 338 He found, moreover, that class members would

'Mot., Exh. F at 59 (U, Depanment of State, Background Note: El Sabvador, Feb.
Hid3y,

I an ).
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i suffer “the mast serious of deprivations™ if they were deponied to ™a country everrun with civil

war, vielence, and governmenl-sanclioned lerrorist arganizations. ™ fd. at 1304
Given the civil war and human rights abuses in Bl Salvador, Judae Kenyon stated, niany
Salvadorans who entered the United Soates had 3 “well-Tounded tear of persecution” and "gﬂ;:rd

=

faith claims to asylumy. ™ Grandes J7, 685 F Sepp. at 1491 Despite this fact, he found, many
Salvadorans were misled or coerced inte giving up their right w reguest asylom by INS afficers
wiio “gnpaged in a patern and practice of sunmarily ternoving Salvadorans (rem the countey by
oiaining their signatures on _ . . yoluntary departure form(s] through imnidation, threas, and
misrepresentaian.” Jg. at 1505, Once an individual consented to volumary depanure, be or she
wad subject 10 removal from e country withou! 3 depotlation hearing or an opportunity to
request asylum, Jd. ar 14594

Judge Kenyon found that the INS® practices were ihe result of agens’ misunderstanding
of Salvadarans’ reasons for coming (o the United States, and Salvadorans' reluctaice to
communicate their tmumaric experiences @ INS offictals. [, at 1496-97.  After hearing
extensive testimony. Judpe Keayon concluded that many 1NS apents fell Salvadorans entered the
U8, “solely Eor econonmic gain™  an stuilde that “reftectfed] a lack of sensitivity | . - [Born of]
ignarance on the pan of [NS agents [regarding| the complex motivations and siteations of those
who hald] fled E! Salvador.”  fd. a0 1496 In addition, he foond. Salvadorans who fled
perseculion by saliliers and guerillas i El Salvador f2]t uncomfortable confiding in “a untformed
officer of the United Stares . . . becavse [they were] aware thal the United States support]ed] the
Sabvadoran povernment, which rolccatejd) and panicipme]d] in jthe) acws of wreor.™ fad.m 1497
Those Salvadorans whi reached the United Siates often experienced psychological irauma or guilt
because they had abandoned their countey and their famibies; this made them reluctam
commumcale therr experiences 0 the INS apents who mierviewed them. fd, Many also feared
that the information they revealed would endanper lamily and friends who remained in El
BSafvador. ff. Judge Kenvoo found that the INS knew of these problems and refused o

compensate foe them. fd,

[nstead, he concludad. INS ofticers routinely told class members that it they appl[ied] tor

4
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asylum they [wotld] remain in detention for a fong time™ {id. a1 1494.53); “1ha Salvadorans [ded]
ool get asylum™ (fd. ac 1493); hat the " information on the [asyluml| applicacon |woald] be 's;'a_:.m
12 E] Salvador™ {fd.. see also Oragndes 1, 531 F. Supp. at 360); that they wauld b [r:ansfﬁrrﬁ:i 11
cemone locations (Crandes I, 683 F. Supp. ar 1493}, and that woemen would be placed m 4 el
with men, where they might be sexually molested (Craates !, 541 T Sopp. at 360),

Judge Kensyon found that such threats and misreprezentalions were 1ypically combined with
deliberate withholding of infonmation aboul the asylum process. e conciuded thal the TNS
routinely distributed legal services lists o Salvadorans (hat comained inaccurale, incomplete, or
nom-working telephone nembers for lepal services agencies (Qranres Jf, 685 F Supp. a1 1497
thar the agency failed w provide legal services 1ises w Salvadorans alvogether (i, at 1498 and
ihat 1 refused o advise Salvadoerans of the availability of political asylum, even when they
requested the opportunity to apply for asylam or recountad experiences thal sugpested cligibilivy
for asylum (el b, He also found that Salvadorans were "freguently singled out for transfer to
Jdistamt facihilies,” where they were solated Trom friends and relatives who could bave assisted
them. Td. at 150X,

Judge Kenyon heard extensive evidence that led him to conclude that INS officials
regularly pressured Salvadorans to rewurn to Bl Salvador (ed. at 1500); severely limited
Salvadorans’ visitation opportunities with attorpeys and parvalegals (/. failed w ensure
Salvadorans’ privaey duning attocney-client interviews (id.); refuscd w provide legal materials,
legal forms, law librancs, and wolmg materials &0 Salvadorans {id, ar 1501-02); restricted
Salvadorans’ access 1o lelephones (fd. at 1502) and segregated Salvadorans in soliary
confinement without providing hearings {id.).

Judge Eenyon concluded that the INS “practice and pattern”™ of mistreating. pressuring,
and intirnidating Sabvadorans inte giving up their asylum claims was “widespread and pervasive™
(i at 1505), and was “highly likely a resul . . _ i class members being deprived of their
right[ ] to a departation hearing™ (i at 14%6). This pattern and practice. ne found, warranted
the entry of permanent injunctive retief. J4. at 1505 The wjunction Judge Kenvor enteeed

required that the goversment give Salvaderans an advisal of rights. which came to be kpown as

10




R L LT D - T FTER N R

-_— s wmm  mw o~ = = ==
S0 0w & A B 2 e — O3

14

26

2R

the Cramres advisal. as well g5 a list of organizaions tha provided free legal services. I E_:Isu
prohibited the INS frum transfercing unrepresenied Salvadorans outof the district where shey w_;'re
arrested for a period of seven days, so that they could moce easily retain atorneys. lo add't_tfinn
10 these measres, which were designed to ensure that Salvadorans received notice of theis r'igh:
to apply For asyluin and had the ability (0 pursue it effectively. the injuncuian prescribed cerain
conditions of confinement for Salvadoran detainees, including hearings before they could be
placed in solitary confimement, and resolar access w legal materials, wlephenes, and legal
professionals

Judge Kenyon based the advisal remedy an "three alietnative and independent legal buses ™
See Orantes-Hernandey v. Thornburgh, 919 F 2d 549, 556 (9th Cir, 1990) (“Cranres 117, =One
[was] that nolice fwas| required as a malter of due process.” Jd. {citing Qrantes [f, 685 F_Supp.
ar 1506017, Conclusions of Law 28-25). The second “[was] that notice [was] required in order
to fully effectuate the imens of the Refopee Ace.™ J4. dciting Oranres [, 685 F Supp. at 1506,
Conclusions of Law [9-23). The third and Tinal basis for the remedy was thal “notice |was]
requirad . . . as 4 remedial measure 1 counteract the patern of interference by the INS with the

plaintif class members' ability 1o exercise their ripht] }° 1o apply for asylum. &, {ciling Oranies

| £, G853 F_ Supp. at 1307-08, Conglesiems of Law 26-43). Judee Kenyon based the provisions of

the ijunction governing derention center conditions and the wranster of Salvadoran detainees 10
remote Facilities on Salvdorans” rights (0 redain counsel at non-povernment expense snd Lo access
the cours, (ranfes M, 685 F.Supp. at L510-11,

As respects the lurst basis for the advesal remedy, Judee Kenyon applied the familiar wst
set torth in Marthews v, Eldridge, 424 U5, 319 (1978), and found that Salvadorans had a due
process right o nowice of their rght w appty for asylum. Under Marhews, a court must balance
plainniffs privaic interest and the risk of an erroneous deprivation of that imerest due (o
Inacdeguate goverument procedures spainst the Government's interest, including the burden that

additional procedures will entail. £ ar 335 Judpe Kenwon observed that one could not

"Seg Cranses Injungtion,
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“overstato the dire consequences”™ that wauld attend an erromeous deprivation of Salvadorans’
Tight to apply for asylum. Qramtes If, 683 F.Supp. & |54, Citing conditiens in El SH."-'EITJE}T,
he observed that emmigrants of oiher nabionabiies might nat have the samé duc process righ:f_tnl
notification of their cight to apply for asylum, a5 “[t)he calculation of the Maithews balancin g. Lo
zould be quite different for obier nationalities.™ fd. ar 1508,

Judge Kenyon's second basis for the advisal remedy - that nolificatign was necessacy o
elfectuate the intent of the Refugee Act - was simnlarly intfluenced by the horrifie conditions
Salvadorans faced if erroneously relumed 10 a countiy In the midst of 2 civil wae. Afier noting
that the Refugee Act mandaces "[n)atification of the nght to apply for asylum amd . . . reliel from
deportation,” Judpe Kenyon distinguished the Eleventh Circuit's en hane decision in Jean v
Nelson, TEY F 24 957 €1 1ah Cir. 1984). The Jean court had held that Congress did non include
a notice requirement in the Refugee Act, and that none could be implied because Congress
provides many rights withour mandacng that the povernment publicize their availatliy. Judge
Kegvon abserved that “few of th|e] ather [Oighes (o which the Jedar court made reference hiad|
arise(nf in clreumstances so peribous as thase in which class members [found| themselvae ™ and
continued: “The sHualions of those who have fled El Salvador . . . are mor typical of the various
opportunities which Congress has provided o others within the United Swates.” Orantes I, 683
F.Supp. at 1506,

Judge Kenyon's thied basis for the advisal remedy was his finding (hat the [NS engaged
tn 4 “practice and pattern of summatily removing Szivadorans from this countey by obtaitung theie
signatares on volunary departuee forms through mienidauon, threats, and misrepresentations”
about the avadability of asvlum. fd. a1 1533, This “persistent pattern of musconduct™ justified
mandating that the government provide &b advisyl "o covnteract e pattern of inlerference by
the INS with the plaintifl elass members' ability to exercise their rights. ™ Qrantes 1, 919 F 2d
al 326, 358, The Ninth Circwit noted that such a remedy would have been inappropriate had there
been a shewing of “relaively few mstances of violations by |defendants], withowt any showing
of a deliberate policy on behalf of the named defendims. ™ &4, at 357-58. [rconcluded. however,

that Judpe Reryon did not clearly ecr when be foond “a pattern of mterierence wilh the class
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members' right o apply for asylum ™ fd_ a1 561 ¢ _

The Ninth Circuit likewise affirmed the provisions of the injunction precluding tramﬂ;'r__-;ur
Salvadorans o rermote detention Tacilities for seven days. and requiring detention conters 't
Facilitate Salvadorans’ acress 1o aorovys andior legal materials, on 1w grounds that Jutl:lge
Kenyon did oot err in finding ™ a pattern of [INS] practices which severcly impeded class members
from communicating with counsel.” K. at 36607,

. Relevant Circumstanies Today

Arthe hearing, the panies addresssd whether, and towhat extent, the coun shoald consider
changed conditions wn El Salvador and changed conditions in the United States in deteenining
whether ke dissolve Judge Kenyan's imunction. Plainfiffs contend that the Ninth Ciccunt’s opinon
in Crartes 111 renders it uanccessary - indeed mapprapogte - 10 consider changed condinons in
El Salvidor. The government counters thal changed conditions in El Salvador constiiule an
independent ground that alone justifies dissolution of the Qrantes igjunction. The court addresses
these contentions below. a5 well 33 the relevance of changed conditons in the Uniked Sunes,

In affierming Judpe Kenyon's decision, the Oraares ff coart noted, 38 2 threshold mater,
that it was undisputed thar “all aliens postess . . . a night [fe apply for asylum] under the
(Refugee| Act.”™ fd. at 5533, Becawse Judpe Kenyon's injunction was desipned 10 ensure that
plaintili ¢class members could exercise this righi, the count stated, the dispule concerped “not
rights but remedies.™ fd. ar 536, Althaugh the Ninth Circuit identified the three bases on which
Judge Kenyon relizd in mandaung the advisal remedy {see id ). i concluded., as noted, there was
ne need Lo reach the constitubonal or stalutory peounds he had cited. Rather, the court held that
umposiion of an advisal remedy was justified by Judge Kenyon's finding that the LNS had engayed

in a pateern of imerfering with class members' ahility to exercise their right 10 apply for asvlum.

*As a resull, the Nimik Circuit did not need to reach the consiinulional and statulery grothds
on which Judpe Kenyon had relied in ordering that the government provide the £rvanres advisal
to Sulvadorans, See Oramres Iff, 919 F.2d at 337, Rather, it affinmed Judge Kenyon's entry of
the injuncuan salely on the basis that it was an zppropriale remedy (o counfetact 1he INS™ pattemm
and praciice of intimtidating and threatening Salvadarans, and misrepreseniing the availahiliy of
asylurm to them.
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fd. w0 556, Specifically, the coun held {1 thur there was ample evidence clazs members had
“experienced direct intecference with their ability to apply for asylum”™ {id. at 563); and () !.,I.'i_ﬁ:
the wovernment had conceded (haw a pavern of coercion and interference with class members' ri_gilt
o apply for asylum would vielale the Refugee Act (id. st 557 The Oreares ff coun
acknow ledged that Judge Kenyon had “made extensive findings of fact regarding the politcal
conditions i EL Salvador™ as the basis for concluding thal class merabers had a due process right
to molice that they coubd apply for asylum. fd. ar 557 n. 13, Beeawse it eoncladed that it need
not reach the constiotional usafication for the injunciion. however, the Nimeh Circuie declimed
o address the eovermment's acgument thal conditions in Bl Salvador wore iorelevant in evaluatitg
class members’ cight o fecéve nolice.  fil.

Plamiifts argue than Oranres M extablishes “that the munelon stands based on the paitern

of comnduet of the Tmmigration Service towards Salvadocans.

By affirming the iyunciion
without reaching the government s objection to Judge Kenyon's consideration ol condiions in El
Salvador, plaintiffs assen that the Kinth Circuit Tweidd - “as a maler of res judicaws and Tinaliuy™
— that country combitions were irrelevant.?  Consequently, they maintain, in considering the
EOYEINMENT's Motion w© dissolve the injunciion, the court must limit its inguity solely to the
Levini peation practices and deteation canditions on which the Graales {ff court relied in alfirming
Judge Kenyan's injunction, Neither the “law of the case” doctring not ves judicata mandates use
ol this approach,

To proomote finality, the “law of the case™ doctring holds that ©the decision of an appellate
court on a legal issue must be Followed in all subsequent proceedings in the same case.” Unted
Steztey v, Cote, 51 F 3d 178, 1870 (9th Cir. 1995) {quoting Herangon v. Counry of Sonoma, 12
F.53d 901, 204 (%th Cir. 1993)). The doctrine acts as a bar only [0 issues that were “actually
considered and decided by the fet conrt,” however. . (citing Moore v, Jos, {f. Maerhews &

Co., 682 F.2d 530, 834-35 ¢vh Cir. 198230, Thus. while the doctrine ~applies o 3 court's

"Reporter's Teanscript (*RT"), Dec. 20, 2006, at 7:5-9.

*id.
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explicit decisians as well as those 155008 decided by necessary implication, . . . it chearly dowes ROY
exterd [0 14sues an appellate court did not address.™ fd. {quoting Eichman v. Fotomat Core. HB;U
F.2d 149, 157 {thh Cir. 1989} Luckey v, Miller, 929 F 2d 618, 82l (11th Cir. 19911}, T]'lc
docicine is closely related w ces judicaws, of claim preclusion, which ~ensures the fnality of
decisions” by “har|ring] further claims by parties or their pivies hased on™ 2 cause of action
pravipusly decided by g final judgment on (he merits.  Browa v Felsom, 442 U.S. 127, 131
(1979,

The: two concepts differ primaridy in that res judicata is typically applied to bar relitigation
ot a claim previous|y litgated in zrather soil, while the Lo ol 1he case”™ docicine ensures the
finakity of lepal issues decided in an catlier procesding in the same suit. See Arizema v.
Colifornig, 400 U5, 605, 619 {1983} texplaining that res judicata and law of the case are related
coneepts, bul noning that “the technical rules of preclusion are nol strictly applicable” to law af
the case); Rezzonica v. B & B Black, fac., 182 F.3d 144, 148 12d Cir. 1998} {“The dutrine of
law of the casc 1s similar [a the issue prechusion prong of res judicale o hat i liemis fehitiganon
of ao issue onee W has been decided. However, luow of the case s concerned wih the exten w
which [aw applied in a decision at one stage of litigation becomnes the goverming principle in later
stages of the same litigalon. Res fudicera does not speak o direct attacks i the same case, bul
tather has application in subsequent actions ™). Because plaintilfs” argement 15 directed W an sy
that they contend was implicitly decided and rejecied by the Ninth Ciccuit in an earlier proceeding
in this action, (he counl analyvzes the contention under the “law of the case”™ doctring.

[n Qraares 11, the Ninth Circwit noted that Judpe Kenyon had evaluated evidence of
country conditions ~in determining that the class members had a due process cight o neoee of the
right 10 apply for asylum.” Oranies £, 919 F.2d a0 557 n. 13, Becawse w alflirmed the
imjunction on an alleenate ground and declined @ reach the constitutional due procass basis for
Todpe Kenyan's decision, the cour congladed that 10 *néed not address the govemment’ s arfdrment
that conditions in El Salvador are irmelevant,”  fd. This express refusal to address the
government’s argument beligs plaintfls® assertion that whe appellate coun pecessanly, 1f

implicitly, decided rthat country conditions evidence was ireelevani. ~ An appellate Court 18 not

15
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presumed to have decided issues . . - that were not addressed w its opinion,” (Rivera 1, .*u.i'mr'r.rf:af
R.R. Puvsepger Corp., No. 9904003 51, 2004 WL 603587, *5 (.12, Cal. Mar. 22, ID[]-'-.‘P].],
much less isswes it explicitly declined to deckde, Sec also id. (*Essentially, plamtifl argues lhar
the Ninth Circuis mmplicitly decided in his faver defendants” asseniions regarding BLA preemplion
and privilege simply because the arguments were made somewhere i the record belore the
appellate court. This is not what the lew of 1he case requires. . . . The law of Lhe case doctrine
does not extend to issues the appellste court did not address.  Accordingly. this Court is free (o
address defendants” arguments concerming ELA precmption ard privilepe™)  Bevaose ihe
government s aTgument regarding 1he retevance of conditions in El Salvador was nat addressed
in Orantes 1, enher explicitly or implicitly, the coun cannol secepd plaintiffs’ argument 1hat
tinality or the “law of the case™ doctrine limis the coun’s ability o consider the issue now.

Plamnfls mext argue that even if the count cgncludes that combitions in E1 Salvadar are sao
changed that the injunction is oo longer warranted 10 redress the constituional due process
vielation Judye Kenyon found, it cannot grant the govermment’s Jissolution moton unless i also
finds ihat the imjunction is no lonper required to address the patern and prachice of intecference
with asylum rights on which the Ninth Circuit relied.” This Jatter inguiry, plaintiffs assett, dves
not implicate changed country conditions in any way. The courl agrees thal the Ninth Circuirs
decision is relevant in assessing the weiphtl 10 be given the varicus grounds on which Judge
Kenvon religd in entering the imjunciion; for this reason. the court has considered carchully
evidence regarding ICE's practices at border patrol stations, @1 ponts-oi-entry, and af detention
centers. The fact that the Ninth Circuit efected 10 address only one af 1he three grounds on which
the injuoction was entered does not mean, however, that the court may give me weight o changed
conditions im Bl Salvador.

Plinntilfs” atgument 10 the contraty confuses the [egal basis on which the Nimh Cicowr

affirmed the Oranees injunction with the equitable busis on which (he injuncrion was eniered in

H the first place. Unlike the district courr, the Ninth Cireul was oof tasked with the responsibility

*RT, Dec. 20, 2006, al 36:59,
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of determining whether the balance of equities favored issuance of an imunction. As fi ramcd_l:lr:,-
the Cranfes H] court. the “key issue” on appeal was 8 murrow ong: “whether (e recdrd
support[ed] the distnict coun’s decision to make . . . permanem the prelimimary {}mnl{;'ﬁ
H imqunction],” which the povernment had nor appealed. Orantes {ff, 519 F.2d at 561,

By cantrast, (he coun roday sus in Judge Kenyan's place, apd does so a5 a court of équity.
Well-established equitable rules demand thar the cour take into account all of the circumstances
betore it in determyinming whether it 35 . . . equitable that the judement . . . [uoncioue (3] have
prospective applicaten.”  FED R.Civ.P. 60ih5); see alse Betlevie, 165 F_3d at 12536 (under
Bule &)k)ra), = count showld “wke 8l] the ceursiances i acgount in delemmining whether 1o

i By or vacate a priot ijurclion or consent decree™), In doing so. « must look to the evidence

that Judge Kenyon bad before him, and determine whether the circurnstanges reflected in thag
evidence have changed to a sufficient depree that equity oo longer favors continuance of the
tmjunction. 1t is clear fram a review of Grerges ff that fudge Kenyon's entry of an injunction was
heavily intlucnced by the conditiens thar existed in EL Salvador at the fime. See, e.p.. Crantes
11, 683 F_Sopp. at 1504 (observing (han [rlemoval 10 8 country overnen with civil war, violence,
and povecnment-sanctioned terrorist organizations” would potentiaily “lead Lo the mosi secivus
of deprivations” ).

n appeal, 1he government conceded thar ~iF the evidence in thle| case suppart[ed] the
district court's findings of a pattern of coercion and interference with the plaintiff class members
night t apply for asylam, then . . . emedial acion would be jusified. ™ Oranres I, 919 F.2d
dt 537, (iiven this concession, the Ninth Circuit reviewed Judge Kenyon's findings regarding a
pattern or practice of interference with the right to apply for asylum under the clearly erroncous
L standard. and did nar address the toaliny of evidence Judze Kenyon constdered 1n dete rroining Lhat
impundlive celief was warranted.

The Nimb Circuit’s bolding that the inpunction wuas legally justified whether or not class
members’ due process righis had been vinlaied does not mean that che mjunction was equitably
justified absent such a fnding. See Lemon v, Kurtzman, 311 U5, 192, 200 (1973) (" ln shaping

equily degrees, (e trial cour is yested with broad disceelionary power, appeilate review is
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correspondingly narrow. . . . Morcover, in constitutional adjudication gs elsewhere, cquitable
remedies are a special blend of what is necessary, what is fair, and what is workable, . . . illn
cquity a3 nowhere ¢lse counts eschew rigid absolues and look to the pracrical realities anﬂ
necessities inescapably involved inteconciling competing interests, norwithstanding those imterests
may have constimsional roots™h.  Comsequently, the court concludes that it is appropriate to
comsider present conditions in E1 Salvador, and confrast them with the conditions that obained
it the time Judge Kenyon entered a permanent injuncton, in evaloatiog whether all of the
circumstances that presently oblain warranms dissolotivn of the imjuncuon.

For similar reasans, the court declines (e government™s invitation w Limit the dissolution
mquity o changed conditions in E] Satvador. Judge Kenyon balanced all of 1he evidence befopre
tim - conditions in E! Salvador, INS practices in the Uniled Seares, and detention center
conditions — it detetmining thal an imjunclion was an appropriate equilable remedy. [n the
absence of an appellate decision stating that 1 was inappropriate for him 10 considar one oc more
of these factors, the coun voncludes that it most consider all of the cireumstances Judge Kenyon
L0k ko account in evaluating whether 1o dissolve the injunction. See Beftevue, 165 F.3d 51 1256
{under Rede 0001050, a count should “take all the circurnstances inle account in determining
whether w0 modily or vacate a prior injunclion of consent decree™),

D.  Changed Country Conditions [n El Salvador

In 1992, 1he United Natiors brokersd Peace Accords thal ended the twelve-yeur civil war
in Et Salvadar and lsid out an ambitioes agenda to guatanteg basic human rights.'" In keeping
with the Peact Accords, E] Salvador amended its constitation to prohibil the miliary from playing
2ny intecnal secunty role in the country except in exiraordinany circumstances.” The Treasury
Police, National CGuard, and National Police - the primary buman rights violators during the civil

war {Qrantes ff, 685 F.Supp. at 1482) - ware shalished, and military intelligence functions wers

"Declaraion of Geoffrey Thale (“Thale Decl. ™y, 1 1.

“Mot., Exh. F at 60 {U8. Depactment of Siate, Background Nowe: E1 Salvader, Feb.
2005).
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transferred o civilian control.'? In 1994, the guerilla forces demobilized and became a political
party that competed m what were recogmzed as generally free amd fair elections thal yea;_,_‘“

The Peace Accords also established 4 Truth Commission to investigale “serious aclajﬁf
violence Ihat hajd] oceurred since 19807 Sec Reed Broly, The Uniied Nedory and Brasiean
Rigites in BT Sefvador's “Negotiated Revofugion, " 8 Hary. Hus, RTs. 10 153, 138 {1995). In
1993, the Touh Commission issued a repont publicly identifying the individuals responsible tor
the most egregtons violaiions, f4. at 163, Although the Salvadoran govermmment subsequently
granted ampesiy for all political crimes committed during the war, " it accepted the resignatians
of all of the miliary officers wentificd by the Commission, effectively purging the individuals
mast respansible for the abuses from the country s leadership structure. See Mark Vasallo, Trnrh
and Reconvifiction Commissions: General Considerarions and a Crvical Compearison of the
Commissions of Ohtde and £ Satvador, 33 U Mias INTER-AM. Lo Rev. 153, 177 (2002},

El Salvador's economy, which is primaely agricultural. has grown “al a steady and
mixlerate pace” sinee 1992, Thu Depanment of Seate attributes much of the iproverent Lo~ free
market palicy initiatives carried out by the . . povernment] |, including the privatization of the
banking system, telecommunications, public pensions, €lectrical distribution and swime cleetrical
generaton, reduction of impert duties, elimination of price contrals, and enhanc[ement of] the
myvestment climate (hrough measares such ag improved enforcement of intelleciual propecty
rights.”" A land-trnsfer program that ended in 1997 deeded fand 10 more than 35,0060

ndividuals; many also received apriculural credits."™ In 1925, the United Nations Hunsan Rights

Iifdl
PThale Decl., § 12

“Mot., Exh. F al 60 (1.5, Department of State, Background Note: E1 Salvador, Fob,
2005,

M1t an 61

"t
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1 | Comuisston removed El Salvador feom G list of countries subjest to petmanent moniocing, "

That same year, the UN Secretary Cieneral declared the peace process in El Salvador
“irceversible. ™'* |
El Salvador today 15 recagnized as “a corstitulional, multpary democracy 'l.!-'il'h. a
unicameral Jegislature, an independent judiciary, and an execulive branch headed by a president.”
The president is elected by universal suffrapge in “penerally frec and fair™ presidential elections
are 1s not marred by violence or “notable irregularities.*" The 2004 and 2005 Department of
State couniry repons for El Salvador document no politically motivated kilhogs or disappearances.
There are no politcal prisooers, ard no repors of Kidnapping by governmental actors,
Salvadoran law prohibits terture and other crugl and ichumane treatment or punisiiment, although
there have been some reports of excessive force, misconduct, and detaines misireatment by police
officers. The Department of State country repors conclude 1hat the Salvadoran government
“penerally pespeci|s] the human rights of its ellizens.” Tn addition, Satvadoran law safcpuards
frecdom of speech and of the press, “and the government generally respect[s] these rights in

practice.™  Accerding w the State Department's most recent Profile of Asylum Claims and

Country Cunditivns for El Salvador, *[slince the 1992 peace accords . . - recenl mistreatment

"Mat,, Exh, X at 246 {U_S. Department of State, £ Safvador - Profile of dsvhn Claims
ard Cowntry Conditions. Apr. 2003).

Yid.

"Mot., Exit. E{U.5. Department of State. Countyy Reports on Human Righes Practices,

El Salvador. 2004). Mot., Exh. F (U.5. Depaniment of State, Background Note: El Salvador,
Feh. 2K]15).

™Mot., Exh. E (L5, Department of State, Country Reports on Human Rights Practices,
El Salvador, 2004); Pls.” Exh. 46{U.5. Depanment of Stawe. Country Reports an Human Rights
Practices, E1 Salvador, 2005), See generally Thomas C. Wright, Human Rights ia Latin America:
History and Projections for the Twenre-First Cennry, 30 CAL. W INT'L L), 203, 318 (2000

{explaining that “respect for human rights in Latn Americs - understood a5 individual liberties
- hias vastly improved” ).
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with polttical motivation would seem unlikely inmost canes. " N

Neither party sericusly disputes that conditions in El Salvador are drasncally differeni nhan
they were in the 1980 whien Judge Kenyon entesed the Oranres injunciion. The ol war 15 n*_-:é:r.
as, is the widespread braality that led the vourt to conclude in 1982 aml 1958 wthat ~a substantial
number™ of Salvadorans wha fled the country had pond Faith asylum clams and sell-founded
tears of persecution. Crandes 4!, 635 F.50pp. at 1491, Thus, the conditions in E| Salvadaor ibay
led Judge Kenyon to conclude that the consequences attending depeivation of Salvadorans’ right
(o Apply for asylum were “mast serigus ™ disappeared with the end of the Salvadoran civil war and
CONCOMMANE improvements in political, economic, and secial conditions in the country

Tacitly acknowledging this sea change in factual circumstances. plaintfts du not argue thai
Salvadorans teday face unique risks from an etranecus deprivation of their right e apply for
asylum. Instead, they arpue that Judpe Kemvon “never purported to decide thal 5alvadorans were
A proup warranting special treatment not afforded o other asylum seckers. ™ This argument is

dircotly contradicied, however, by Judge Kenvon's statement that “[ilhe caleulation of he

15 | Matgitews halancing test could he quite different for other natiohalities.” and thar "[i]njunctive

reltel requiring the administracion of an advisal of rights w derained Salvadorans does nof mandate
the provisien of the same advisal 10 apy other natioaalies,™ fd. at 150K.

Al oral argumient, plaintifls conceded that nat all matienalities are entitled 10 a cuurt-
mandated advisal of sheir cight to apply for asylum.* They argued, however, that the Orantes
Injunc en (emains necessary o protect the rights of Salvadorars because even today, Gl Salvador
is “a country in significant chaos.” For this reason, plaintiiis contended. some Salvadorans

continue W have good faith claims to asylum in the United States. ™ Plaintiffs rely on evidence

Mok, Exh, X at 243 {U.5. Deparomnen of Stae, Bureau of Democracy, Human Rights
and Labor. £ Salvador - Profife of Asvlfum Claims and Country Corditions, Apr. 2003).

“Opp. at 40:20-22,
“RT, Dec. 20, 2006, at 12:14.13:2.

“Id. at 12:11-13; Opp. ar 41:5-14,
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of domestic vielence anl gender-based persecutinn in El Salvader,” as well as violence against
persons whe are homosexual, transgender. transvestite, or HIY -positive,™ In addition, they hg'u:re
profferad evidence of widespread pang-related problems in the country.” Bl Salvador's two
major gangs. *Mara Salvarrucha™ and “Barrio 18,7 now claim 10 have approximately 10, 0003
members,™ I s common for gangs 10 extort “protection maney™ from local businesses - a
practice the pokice have failed 1o address in 2ay significant way,™ Addinonally, judges, police
officers, and witnesses in criminal eascs against gang meinbers ace often threatened, ™

In responce to the sharp Tise in gang viotence, the Salavdoran govarnment has implemenced
harst anni-gang measures; these have resulted in the unlawiul arrest and detentaon of young peoplhe
whe ave perceived 10 be gang members. Under the country’s new “bana Dura”™ (*[tan Fist™}

and "Super Mann Dura® {“Super Tron Fist”) laws. for example, police can arrest youth whise

“Pls," Exh. 48 (UM, Econsmic and Security Cauncil, Imtegration of the Fuman figfhis
af Women and o Gender Peripecrive: Violence Againsr Women (Feb, 2004)) ireporting thar
“lijmpunity fer crimes, ke socio-economic disparities and the machistz culture loster a
generalized state of violence, subjecting women (o a continuum of multiple viclenn acts. including
murder, fape. domestic vielence, sexual harassment and commercial sexyal explovation”}.

*Pls.” Exh, 63 {UNHCR, ] Safvador; Treamrent of Homoseruals by the Awthorities and
the Cremeral Pubifc, NX02-2004 (Mar, 2064); P57 Exh, 64 (UNHCR, El Salvador: Folfow-up
fo SEVIQEIZFE of 20 June 207 on the Treatment of Homosetals by the Public and the
Autharmies (Sepr. 2002);.

“Pls.’ Exh. 4% {Sam Logan ot al., Deportarian Feeds a Ovele of Vinlenee in Central
America, (Mar. 2006},

“Thales Decl., §23. The State Department does nid consicler gang viclence W he a major
seeurily condern i Bl Salvador. {Mot., Exh. X a1 235 (U5, Department of State, Burcay of
Democracy, Human Rights and Labor, EY Salvader - FProfile of Arvium Claims and Cowntey
Conditions, Apr. 2003)) (*Vialenl crimes (ircfuding crimes perpetrated by arganized criminal
gangs, sometmes calfed marasy s not the major security concern in E| Salvador™),

*Thales Decl., 129

il ¥ 28,
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dress or tattoos resemble those of gang membars, ™ Suspected gang mermburs are treated severely
by the judicixl system and are the argets of anti-gang vigilante groups that commit E:{lrﬂjudié.i_él
killings, The ksllers are rarely prosecared although they are informally sancuoned on ﬁ]tfﬂaﬁllﬂf:l:. -
In shocy, the government's measures have led o prosecution of and repnisals against non-gang
members, and have aggravaled rather than improved gang viglence in EL Salvador, ™

All of these conditions have contribuled w an atmosphere of social insecurity, Berween
Janwary and Decesnber 2005, cominal violence increased by 34 percent; murders of women and

girls increased sharply. as did the incidence of dommestic viglence.™  Many of these acts 2o

I, [ 22, Pls." Exh. 50 (Amnesly Inlerritional, Américas: Repinnal Qverview 2003)
{“An anti-pang law was adopted 1n Bl Salvador wilh apparent distegard for the reguirements of
national law and international standards™}.

“Thales Decl.. § 29.

.. § 24 ("Since the implementation of the Mano Dura laws, El Salvador kas seen
increasing organization of e gangs. inereasing murder rates, and 4 censehdation of the prison
system 4% 2 breeding ground for pangs. The Siate and the media continue to blame the ganes as
o seapegoat for ail of the violence in the Salvadorn saciety, and the police conlinue to implement
laws that have been proven o stiengthen the gangs rather than imervens on the poreasing
violence™).

“Pls. Exh. 51 (Ammnesty [niemational, Ef Safvador, covering events from January 1o
December 2005y {eitine statistics by the National Civil Police).  According o the Amnesty
Enternational repont, there were 3,981 mueders between January akd Decemter 2005, including
323 murders of women and girls between January and November 2005, In addition, the Marional
Civil Police received nearly 12,000 calls eepocting indidents af domestic violence. 24 women were
killed by pareers or famity members. The UN Specizl Rapporteur recommended, in a repart
published in February 2003 thar “(he government prevent, investigate and punish acts of violence
against women ™ By the end of 2008, however, aurhoeitics had taken oo stups 10 contply with the
recommendation, or made any progress ininvestigating the cases of wamen who had been Killed
and/or raped in prior vears. (&) In April 1999, for example, ning-year-ald Katya Miranda was
raped and Killed i her family bome, Despite the Allomey General’s public commitment 1o
reopen the investipanion, *|njo progress was known [0 have been made in bringing (o justice those
responsible. ™ {Pls.” Exh, 52 {Ammnesty International, Ef Saivador, covering events from Janvary
Wy Drecember 200239

2




utpunished by the police, who are not equipped w deal with the problems.” Lo 2ddition,
widespread corouption in the potice Forces, as well as ties between police officers and nrgani;-._{:_ii
Crime, ensure that many crimes are nol iavestpated; as a resull, coiminals can operate wri_lh
impunity.** Plaintiffs assert that the existence of these social condidions in F Salvador pnwida

a basis for asvbom chams™ by some Salvadorans,™

®Pls." Exh. 53 {Leater from Amnesty International 10 H E Elas Antonio Saca, President
of L1 Salvador, Ccr, 13, 2005), Ps.” Exk. 54 (UNHCR. Ef Sabader: Domeesite Violenee,
Including Resonrces, Remtedies, and Services for Victims (Apr. 2004)),

*PIs.* Exh. &6 (Hector Tobar, Human Rights Defender Hardly Lanks the Part, 1. A.
TIMES, Apr. 1, 2006).

"Such asylum claims typicatly assert that the applicant has a ~well-faunded fear of future
persecution 'on accountof . . . membcership in a particular social group.”™ INA § 1G1¢a4 20 AL
8 U.S.C.o& 1101iaad{A). In the Ninth Circuir, a “*particular social group” is one uniled by a
voluntary asseciatton, including a former associaion, or by an innate characteristic that 15 o
fundamental 10 the identities or consciences of its members that members cither cannot or should
not be required o change it."  Hermendez-Mongiel v LNS., 225 Foad 1084, 1593 (Sih Cir.
20003, Anplying this sundaed, courts copsidering asylum claims have held that sexual oriettation
can be the basis for membership in @ “particular social group.” I at 1094 (holding what the
appropriate " particular social group” in that case was composed of “gay men wilh female sexual
ientities in Mexico™). Similarly, courts have recognized ~particular social groups™ who share
& likehhood of gender-based hamm. See, e, Oeo v Geneades, 440 F. 3 62, 80 (2d Cir, 2006}
{recoptizing a ~particular soeial group™ of “women who have been sold o marrizge . . . and
who hve i a parl of China where forced marTiages are considered valid and enforceable™);
Mohemmed v, Gorseles, 400 F 30 785, 796 {h Cir. 2005) (" Although we have not previously
expressly recognized females 45 3 social group, the recognitian that girls or women of a pariculat
clan of nationality . . . may constitule 3 social geoup is simply a logteal application of our law™),
In & brief submicted in 2004, the DHS took the position that “married women in Guaterala who
#re unable to leave (he relatonship”™ were a “particalar sacial group” for asylum purposes. (Bls'
Exh. 45 (DHS Pozition oo Respondent™s Eligibility for Reliel, Marrer of B-4-, File No, A T3
753922 (Feh. 19, 2004) at 23-31). o certain cascs, wnmigration judges and the BIA have also
recognized that retalialion against perscns opposing gang activilies, including persons who refuse
o join or altemnpl [0 leave & gang, mMay constilute persecution based on palitical opinim or
membership in a parttcular social group. §Pls.” Exhs. 41-44 (1T cages); Pls." Exh. 59 {(N.C.
Airenman, More fmmigranss Seeking Ayl Cire Gang Vielence, Wash. PosT, Nov. 15, 2006)
{describing lawyers and immigration advocaies” efforts to obtain asylumn For individuals targeted
by gang violence in Central America, but noting that *|1[mrugration judges have frequently ruled
apainst applivants who were victims of gangs because of bad Juek of who have faced conscription
by a gang simply because they were voung and male™)). These procedents do not citablish 1hat
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the social ills in Salvadar today mecessarily support asylum claims. They suggest, however. that
similar ¢laims have in the past been recognized by courts. -

*Plaintiffs submit the following daw, which shows the aumber of asybum applications E}'

Salvadarans i 1987, 1088, 2004, and 2005

Asylum Applications By Salvadorans

Received Giranted Denied
1987% 2,004 3% 776
1988" 27048 148 3821
2004 2158 160 1.G22
20%35" 3,630 6 it

21
28

T Asylum cases filed with the INS districr director,
" Applications received, granted. and denied by the immigration courts.
* Applications received. granted, and denied by the USCIS Asylum Offices and the

T ERAt Cours.
Scc Pls.' Exh_ 35 {(EOIR FY 2005 Statistical Year Book), Pls.” Exh. 37 {INS 1987 Seatistical
Yearbook), Pls.” Exh. 38 (INS 1988 Sianstical Year Bookd, Pls.” Exh. 39 (DHS 2004
Yearbook of Immipration Statistics; Pls.” Exh. 40 (EQTR FY 2004 Asylum Stausticsy. The
number of granted and denied applicalions does not equal the numher of applicalions received.
Some applications are non adjudicated within 2 year of sobmission, however, and mary are
abandoned, withdrawn, or classifed as “other.”

The court finds this data oply minimally probative. Fiest. i 15 unclear why only 39 and
160 individuals were granted asylum in 1987 and 1988, The Salvadoran civi] war was ongoing,
a5 wete (he human riehts abuses that led Judge Kenyon 1o enter the Srantes iInjunction. As a
result. it is difficuli to conclude thae the relatively low number of successiul asylem applicalions
in these years shows that asyvhum claims Dled by Salvadarans during this period lacked merit.
(Indeed. this would conrradice the very basis upon which plamiiffs sought 1o have Judge Kenyon
issue an mjunction.} Rather, the low rate of success may reflect poor advocacy. hiased asvlum
Jdeferminations, pressure on Salvadorans 1o withdraw their applications, or amy number of other
factors. See Oramtes 1 685 F Sopp. at 1303 (*INS discrimunates againsi Salvadoran asylum
spplicants by impasing a higher burden of prood, and the low spproval rate of Salvadoran asylum
claims is the direct resalt of this discrimination”™ ). Consequently, i 15 not possible to merpeet the
data o the manner plaintiffs soggest - 1., 1o conclude that becavse the percentage of applicanis
granted asylorm in 2004 and 2005 15 greater than 1he percentage of sutcessful apphoants o 1937
and 1985, when the injunction was entered, countey conditions are as bad, it not worse, than they
were lwenly years ago.  Additionally, it appears that (he data for €arlier years may not be
comparable with the rore recent data, The data for 1987 and 192% reflect applicarions [o the INS
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This evidence, while indicative of a couniry experiencing social difficultes, 15 oot rn::]f.:"-f.._':l:rl.[
[ the coun’s inquicy cepgarding changed circumsiances in El Sabvader, Plaintiffs would hﬂfﬂ.ihﬂ*
court conduct the Maltkews baluncing est anew, and conclude that e risks faced by Salvadorans
who may be erroneously removed from the United Swtes wday ootweigh the burden on the
povernment invodved i piving rhe Oraalas injunclion.  As the count rasked with datermining
whether chunged eiccumsatances have rendered the Orantes inpunction wanecessary, however, the
court must consider the conditions that led Judge Kenyon Lo eatee the injunction in the first
inslance, not a new set of ¢conditions that might warrant the entry of an injunction were they
presentod o A COUTT oday.

Dowell i5 instructive in this regard. In 1972, the district court ordered the Board of
Educatign of Oklakoma City o zdopt a sehool busing plan inorder to remedy de frere segpregalion
in its pohlic schoals. Qowell. 408 118, at 240-41. Five years later, the coun pranted the Boacd's
pelition tp termieate the casc. finding that the school board had been “sensitized 1o the
constiunionsl implicaions of 18 condugs™ and that i was "entitled 1o pursue n pood Ealth ks
tegitimate policies without the conliawing copstiutional supervisicn of the coun. fd at241. In
subsequens yeats, the growth of the suburbs and “white Might™ required that Back childeen be
bused further and further away from their homes to maintain an ineegrated scheol district, 4. at
242 As a resull. the schonl board adopied a neighborheed assignment plan, under which 11 of
{4 elementary schools 1 the distnet would be %0 percem black; 22 would be 80 pereent white;
aml 31 would be racially mised. Id a0 242,

Plamtiffs petitoned o reopen the case. When the disteict coun refused, they appealed.
The Tenth Circun reversed, holding rhar rhe desegregation decree had never been terminared. £id.

at 243 On remznd, the disuriel court vacgred the decres, finding that the new neighborhood

J;u;signmem plan was not designed wich discriminatory imtent and that any resulting racial

district director, while the data Foe 2004 and 2005 reflegt cases heard in immigration courts (2008)
or applications heard by immigration courts or by asylum officers (X00H). In shon, the statistics
plaintifts provide are inconclusive al best,
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segragalion was “the result of private decisionmaking and economics.” which was o untenuaied
for b g vestige of (e carlier sepresation that justified emiry of the busing decrec 1n 1972, . T'hc
Tenth Circuit reversed again, concluding that the “number of schools [that] would [he] re[um[!f':-l.!'.l]
1o being primarily one-race schools . - . Jshowed 1har] circumstances in Oklahoma City had not
changed epough ro justify modilication of the decree. ™ fd. at 244 The Supreme Court disagrreed.,
ad remanded bo the district courn to determing whether the Board had made 2ood Faith efforts o
comply with the injunction, and “whether the vestipes of past discrimination had been eliminated
1o the extenr practicable.” M. That the old school board once acied with diseriminatory inlem
did not justify *judicial tutelage tor the indefinite furure.™ the Court stated, panicularly when the
tew school hoard had nod aceed with discriminalory animus. /d, at 249, The Court noted that,
if the diskcics court deermined that i was appropriste w0 dissolve the injunction, it conld then
comsider, as 4 separate guestion, whether the neighborhood assignment plan componed with due
process. & a0 249-50)

The Dowell Coun’s reasoning is clear: because the descprepalion dectee was plaimly
intended to remedy intentional dizcrimination, the elimination of such discrimination rendered 1t
inequitable to maintain the injunction in force. The Eacr that the board s neighborhood assignment
plan might constitote a2 oew Foorteenth Amendment vaslaiion, moreover, di nol gustify
continuing the injunceien once the problem it was designed to remedy had been eradicaled, Like
plamifts in Dowell, planiufts here ask the coud to adjedicawe 2 new due process claim - s onc
based on the risks Salvadorans face if erroneously removed to a country where they face gender-.
sexual orientarion-, youth-, or pang-based persecution. As Dowel! makes ¢lear, this exceeds the
permissible scope of the court's mquiry in deciding the povernment’s motion to dissolve (he 1988
IMjunction.

The dramatic nature of the changed conditions in E1 Salvador convinces the court 1hat,
were he reviewing the maiter today, Judge Kenyon would not find that the Oramres advisal 15
necessary “as a mater of due process.” Orautes HT, 919 F 2d ar 556, As the Supreme Court has
noted, due process “is not a wehnical conceprion wish 2 Bixed conient unrelated 16 time., place,

and circumstances, ™ Mathews, 424 U5, at 334 {quoting Cafeterta Workers v. McEfroy, 367 U5,

T




—_

1
12

13
14

17
18
19
A
a1
12
21
24

26
27
28

386, 895 {19611, I follows that the due process right is nod a fixed one, but one that must be
tethered (o the “Gine, place, and circunisiances™ thar 2ave rise 10 . Were Judge K'E!'I}"I}E:l.'.l':'-
conclusion that #n injunclion was necessacy o protect the due process rights of Sabvadorans Ehﬁ
anly basis on which he gramed relief, the coun wouold fingd that changed cireumstances had
exlinguished (e right that necessitated the remady, and thus that the injunction should b2 vacated.

Judge Kenyon, however, emered the injunction for another teason as well - 10 remedy the
INS" “persistent patern of nusconducl vislative of planfts” righis™ o apply Tor asylum.
Orantes Hf, 919 F2d w 338 Weighing the equities berween the parties, Judge Kenyon
considered nor only the grievous risks faced by Salvadorans erroncously returned 10 & country in
the midst of a civil war, but alsg the INS" debibarate pattern and policy of withkalding
information, rasrepresenting facts, and cosreing Salvadorans o waive their cight to apply for
asylum, {Cansequently, the coun must examine the evidence the parties have proffered regacding

changed detainee processing practices and dewention center conditions befare determining whether

4 the injunction can be dissolved,
13|
16

E.  Governmenl Interference With Class Members' Right To Apply For Asylum
L, Compliance With The Orawies Injunclion

Plaintiffs argue that, ivrespective of any wood faith effor by the govemment to reform is
practices, the motion for dissolulion must be denied because it has nor complied with the
nunction’'s requirements, Because plaiatiffs assert that compliznce is 2 “threshold™ requirement
for dissolution, the court reviews the vase law regarding comnpliance amd its role in the dissoltnion
nguiry before lurning to the evidence.

Although good-laith compliance 15 often a factor considered by courts in evaluating
whether b dissolve an imjunction. it is neither a threshold inguivy {as plaiatiifs contend)d nor 2
factar that must be taken inte account inevety case. ©| Tihe power of & court af equity to modify
2 decree of injunctive relicf is long-estahlished, brosd, and Aexible.” Carey, 706 F.2d a1 967,
Under the Rexihle standard established by Bule S0(bS) and Rufo, courts muost tailor (heir ingaicy
10 the circumslances of the case before them. See Building & Corsr. Trades Conredf, 64 F.3d ar

BBS {“Diifferem vonsiderations may have preater ar lesser prominence in difference cases. not
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because the cases are characterized one way rather than another but deeause equily d:manq;f 3
flexible response to the unigue conditions of each case™), Like others faciors, 1hcr¢r§_|5u,
complignce can be determinative in one case, and irrelevant in another.

In many cases, ap enjoined party’s pood-faith compliance with a decree figures
promigently in the court’s dissoluion nguiry, because it is a progy for doermining whether the
wnderlying problem has been remedied, See Dewelf, 498 1.8, at 249 (A district court necd oot
accepl at face walue the profession of a school Board which has intentionaily discriminated that
1 will cease (0 do so it the fuore. But o deciding whether w modify or dissolve 3 desegragation
decree, @ school board's compliance with previous cout ocders 5 ebvigusly relevam’™ ), SLRE v
Harris Tegrer Supermorkers, 215 F.3d 32, 536-37 (D.C. Cir, 2000) (indications that defendants
had conlinued their unfair labor practices, even after enery of 2 consent decree, counseled against
dissolution, since "the reduction in violation frequency might be a reflection of the efivctiveness
of whe prospective fine schedule contained in the consent order rather than a cesult of pood
mtcntiens on the company™s part™ ) see also SEC v Ceddicurr, 258 F 3d 939, 94743 (Oth Cir.
20010} {examining defendant’s record of campliznce with an injunciion resteaiming her from
viplating &8 Sa} and 3(b) of 1he Secuarities Act to determine whether she might violate the slatures
1 the injuncuon were dissojved),

Indecd, compliance over time s often the oaly tvpe of “changed circumstance”™ 1hat g
defendant car show in support of a request for dissebution of an imjunciion.  See SEC v
Thermodvnamics, fne., 364 F.24 457, 461 { 10ch Cir. 1972) ([0 instances where the defendant
concerned s an Individoal, and where the alleged violation leading 1o the imjunction was an
incident of limited scope or duration, the passage of a subsiantial peried of time with full
compliance and with no other violations may be regarded as a significant Eactor showing a
‘rhapge’ for these potposes.  Inoreabity this 15 abow all an individual can show under these
circumslances” ), |1A Charfes A. Wright, Arthur R. Miller & Mary Kay Kane, Frperal
PracTICE & PrOCEDURE: CIviL 2d & 2961, an p. 4035 {2007) (“Nonetheless. in many cases the
critical mativation For the court's lifting o an equitable order does not realty seem 10 be a change

in the operative facrs oF a case as much as & change in ihe swtude of the enjoined party. A
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stgnifrcant period of compliance probably is pood evidence of a proper frame of mind ‘mq. in
Mmany cases it (s e only showing that a party seeking vacation is able o make 10 the cnurt%]::'.

Here, in contrast, commpliance is not the anly messure by which the count can d:.’[EI!’I'El'I.I'lu
whether or not the conditions that justified entry of the mjunclion remaing extant today. The
povernment has submirted evidence that it has made overacching, scoucteral changes in the manner
in which it processes immigration detainees, ingluding the adoption of new forms and proced wres
1o ensare that aliens are advised of their right o aoply for asylum, the promulgaion of of
detuention standards, and the creation of a detention faciliey review unit dedicated to ensuring that
each of the 201 facilities kousing aliens for mace than T2 hours meets the new standards. 1o
addition, the government has presented compelling evidence thal changed country condifions in
El Salvador have mooled one of the injunclion’s goals, 1.e. 1o prevent the tewwrn of Salvadorans
10 a country embrolled ina viclent civil war without an oppenunity 1o apply for asvlum. lo s
COMEXD, the gaverament’s compliance or non-compliance will the tecms of the injuncion is aoly
one of sevetal relevant factors in assussing whether the injunction should remain o place.

. Lack OF Enfarcement Proceedings

Plainuiffs concede thal mo enforcement or contempl praceedings have been brought for 16
years. The most recent enlorcerment action was filed in 1982 and concluded in 1991, 1 year
hefore the end of the Salvadotan civil war.™ In other cases, courts have recognized that a record
of compliance - which can he evidenced by the lack of enforcement ar cantempt actions - is 4
Eactor thal supparts disseloion of an inunction. 3ee Cafdicurr, 238 F_A3d at 943 (“Consistent with
oir decision in |[SEC v.] Worthen, (98 F_3d 480 (9th Cie. 19%6)], and with the vicws expressed
by e Third and D.C. Circuits [in Bweddrrg and Constr. Trades Conngl], &4 F.3d at 880, and
Hurris Teeter Supermarkets, 215 F.3d a0 31, wa bold that an extended perind of compliance 15

AL the hearing, plaintiffs” counsel asserted that he “included a claim of violation of the
{irantes nyunction in lingatioa around the San Pedeo delennion center which was setiled im 1998,°
{RT, Dec, 20, 2006, at 101:13-16). The coun has no information before it regarding rbe nature
of this liligation, the alleped violation, the setilemcnt, or whether the settlement addressed
viclations of the Oraares injunction. 1t therefore has ne context that pennits assessment of the
alleged vielation, or counsel’s attempt to redress it
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a factor supponting termination of an injunctien, but more is required™). CF. Buifding & Constr.
Trades Cowncil, 64 F.3d at 885 (" The eniry of four consent contempt adjudications against BOTC
1n a period of seven years reflects, at the very least, repeated violations by BCTC. | . BL“T('_‘.‘s
history of compliance (or the las six years does not erase s story of noncompliance, as
evidenced by the comempt adjudications ™}, Harrs Feerer Supermarkets, 215 F.3d at 36 (stanng,
im an appeal decided i 2000, that “Harris Teeter has failed to establish a 'clean” time frame of
comphance given the company's post-1986 violations of the NLRA, s faibute to adequately
explain the nurméerous charges filed against i, ard ws fatuee to adequately explain the setilements
it reached belween 1988 aml 19957).

The Jack of enforcement proceedings is patticularly persuasive in the context of an
imjunution mandating that the government take specific action with tespect to @5 many as 40,000
individuals each year.® Given the number of Satvaderans the government detains, there arc many
oppotuniies for violaion. and thus for the initiaton of comempl proceedings,  Thar no
cnforcement actions have been filed gives rise to a strong infergnce of compliance.” Compare
Bulding & Constr. Trades Couneil. 64 F.3d at 890 (slating thal the counl could not infer
carapliance from the fact that no contempt proceedings had been heought against the unions in six

years hecause the unions had nof engaged in any picketing for a large portion of those $ix years:

“Declacation of Jonathan Mardo (“Mardoe Decl.™, § 13; Declaration of Pzul E. Marris
(“Morris Decl."), § 6. Acoording to the government's statistics, the Border Parrol hag
apprehended more than 130,000 Sabvadorans siece 1999, The number of Salvadorans
apprehended bas risen steadily. increasing from 3,093 in 199900 4 1,406 1n 2006, (Manlo Deel.
79 6-131,

"' Plaintiffs contend that the government buars the burden of proof on the moticn o dissolve
{see. e.g., Sharp v. Weston, 233 F.3d 1166, 1170 {Sth Cir, 2000%). and that its failure w submil
affirmative evidence of compliance weighs aganst disselution.  While such evidence. if
obtainable, would assuredly weigh in favor of dissolution, the lack of such evidence does not
requite that the court infer non-compliance.  This is especially true given the nature of the
Injunciive provision at 1ssue, which necessitates the provision of an advikal ta as many as $0.000
individuals each year. The government has shown thal ao contempl or enforcement proceedings
have heen filed for 18 yvears and has submined evidence rehutling plaintifls” profiered proof of
noncampliance,  This suffices to meet the government’s initial burden in the context of the
inpanction under consideration here,
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“[t]here is therefore no background upon which any Nindings could be made that would show that
Lthe uniges] halve] in fact learned how to picket without treading on rhe prohibitions again_.;';t
secondary boveolt comtained both o the law and the varous negoliated consent decrees™). -
b. Declaraticas By Salvadorans Alleging Vielatiens

Plaintifls have proftercd the atfidavits of 37 Salvadorans who were tecently apprehended
and detained by the Border Patrol as evidence that the government has not begn complying with
the Oramtes injunction. The povernment coumered with the declarations of the 37 Barder Patrot
apents who processed each of the aftiants. Each agent's declaration 15 accompanted by a Form
I-213, a contemporaneous record of intervicw, in which the agent describes the conditivns under
which the affiant was found and detained. lists the forms that were given to the alliant, and
summanzes the wffiane’s description of his or her entry into the United States. The forms alse
mdicale the affiznt’s respotises w guestions rexarding claims of legal residence or citizenship in
the United States. In some cases, the agent noted that the affiant “stated she did not fear being
retuened to her home country of EL Salvador. ™

Neither set of declaralions 1s entirely credible. Although 27 of the 37 Salvadoran affiants
state thal they did oo receive advisals or thal they received no notice of the night o apply for
asylurm, the Border Parrol files submitted by the government indicaie thar all 27 signed and dated
alvisal forms, While this may suggest, s plaintiffs contend, rhat the affiants were prossured 1o
sign the forms before they had an adeguate opportunily to review them, it also raises questions
zboul the Salvadoran affiants’ credibility. These credibility concems are reinforced by other
evidence,  First, the governmend hay submitted excerpis from the affants' A-files; in some
instances, the files comain Spanish-language forms signed by affiants who assen that they received
only English-langusge forms, The A-files also inclule Jegal servive lists signed or initialed by

at feast rhree of the seven afftnes who stave thal \hey never received such a list,* raising questions

“$ee, e.p. . Declaration of Renee Luna (" Luna Decl.™) a 5.

"8ee Declaration af Gregory E. Mayer (“Mayer Decl. ") at 220; Declatation of Jaime Leija
{“Lena Dect. "y at 211; Declaraion of David B, Sumpter 1~ Sumpier Decl ™) at 125,
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as 1o whether these individuals habially sign docamenis - such as declarations - wirthout reading
or understanding what they are signing,  Svcoml, many of the alliants’ assertions are dire:';ﬂy
refuted, either by conlemporanenws processing records o by & border patro] agent’s dtc]ar&tiﬁin.
he agents assert (hat they read (he forms o the Salvadoran affiants. and deny that they rushed
or pressiired the affianis to sign anything.

There are similar weakoesses i the declarmions submicted by the border patrol agents.
Muosi of these declaraons are wrilten 1o nearly dentical boilerplate language. While the agents”
assertions are corroboraled to some extent by contemporanesusly-completed Forms I-213, iris
cloar thatl the forms wse standard, eote phrases W deseribe e agents’ encounters wilh aliens.
While the use of such phrases does not necessarnily rerwet & reponl suspect. in this case il raises
questions given the Sabvadoran affiants’ conlrary assertions,

In shoct. the coun has reviewed the panies’ declarations, taken note of the evidentiary
imtations and credibility converms relative o both sets of affidavits, and weiphed the evidence
accordingly, ™ The Salvadoran declarations indicate that some Botder Patrol apents appear io treat
the Oraries advisal as & (ormality, and that they mush throogh i with the detainees they are
processing.  The sample size, however, 13 oo miled to support an inference that there is a
widespread pattern of non-compliance, paritcalarly given the credibilicy Bnsitavions already noted.

Accanding teo the government’s fiscal year 2006 statisitcs, the Border Patrol apprehended 41,406

“Both parties have requested #n opportunity to depose the declarants offered by their

| advérsary, This appears impossible, as Salvadorans removed following § 240 proceedings are

typically deported within 90 days, See Clark v, Masieez, 543 0.5, 371 373 (2005) (°1f, atahe
conclusion of removal proceedings, the alien js determined 10 be inadmissible and ordered
rermoved, the law provides Lthat the Secretary of Homeland Secuniy *shall remove the alen from
the United States within a period of 90 days.'™ quoting 8 US.C. & 1231a1cAan.  The
Salvadorans signed thewr affidavits on June 28, Awgust 23.24 aml Qetober 3-6, 2006, Singe all
indicate that they were subject W a final order of removal Jssucd following § 240 proceedings, i
is highly unlikely that any peesently remans in the country. Mocesver, this motion has heen
pemding for nearly a vear while plaintifls enpazed in substantial discovery. The coun secs no
reason o permit further deposidions ae 1his stape. As for the border patrol agents, the court doubts
that any has a specific recollection of the Salvadocans they processed . It presumes, therefore, tha
thetr declarations mirror the information contained in the A-files that are alveady pant of the
recory,
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Salvadorans between ports-of-entry.* The 37 Salvadorans who have submined declaratinns,
iherefore, represent abowt one percent af those detained by the government in 2006.% While..t'he
court understands the difficulties plaintifs faced obraimng relevant restimony, i m:neth:lgﬁ:ﬂﬁ
concludes thar the evidence is nof sutficient to shew ¢har there has been a meaningful level of non-

compliance with the Qrantes injunction,”
C. Refusal To Provide Advisals To Salvadorans Deiained A1 Poris

Of Entry

In an October 2006 ex parte application for clanficanon of an eaclier arder by 1he court,

the government explained that “[e]ver since the inception of the mjurction, ™ 1f kas construcd the

“Mardo Decl., § 13.

“Plaintifts arguc thal onc may infor a larger pateern of non-compliance from the 37
declarations they submitted, as the affiants were among Salvadorans dewained during a rwo weck
period at two Border Paurol siations, While this mipght be a fair inference were the court to credin
the declarations fully, the credibility concerns inherent in the declarations counsels against the
type of gencralization plainnffs urge,

Plaintiifs note thar 15 of the 37 declarations were served on the government on September
12, 2006, in conneclion with plainliffs’ brief regarding the alleged facial conflict between the
imuncteon amd the expedited removal statute.  The remaining declarations were oblaings]
approsimately three weeks later, Plaintifis assen that the fact that more than hall of the alleged
viglatons oceurred after the povernment had some of the declarmtians in hamd gives rise [0 an
inference that the government has not been complying with the injunction in good fah. Hud the
governnent been truly cormnmidted Lo rectilving the problems that underbie the Oraases ijunction,
plauffs reazon. it would sorely have faken steps to solve the problem reflected v the
declarations unmediately after receiving them on Seprember 12, 2006, Haviog reviewed the
evidence, the court concludes thal sach an mference does not arise.  Even though plantiffs
obtained additional declararions on October 3.4, 2006, the A-files show thar the affiams who
provided declarations on those dates were processed between Seprember & and 22, 2006, Thus,
the conduct that the Octoher affiants address occurred before the poverament received the First
set of declarations on Seprember 12, or within a few days of receipt, and In no event more than
100 days afrer receiving the declarations. The government’s mabilily o address not-complizoce
issues within this limned time frame docs ret give rise 0 a peacral inference that it bas not
altempled in good Faith 1o comply with the Oranies injunction.

“The parties” evidence reparding the government's compliance with ICE deteniion
standards 15 also relevant in assessing the government's compliance wilh the Qrandes Injunclion,
This evidence s discussed infra,
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order to apply only “berween potts of eritry, oot 2f pors of chtry, ™ At tha court's request, the
parlies addressed the propriety of the povernment’s inerpretation of the injuncrion and whe[]:ée-.,r
ils refusal to provide advisals at ports of entry constituted a violation of the mjunction’s terﬁ&-

Plaimiffs argue that Salvadorans at ports of entey Fall within the class definition, e, *all
citrens and nationals of E1 Salvador eligible w apply for political asylum . - - who . . . huve been
or willl be taken into cosialy - . - by agems of the |Depacment of Homeland Securiny], ™ (Crranres
1, GBS F.Supp. at 14913, and therefore that such individuals were entitbed to receive the advisals
mandated by the injunciion.  Plantiffs concede that cortan poruons of the injunction refer
specifically o deportation procesdings and volunlary depariure - terms that peraimed oaly ta
aliens between poris-of-entry at the time the mjunction was entered. They assert, however, That
the povernment had & duty (o seek clarificarion from the court before it interpreted the injunctinn
10 deny advisals to Salvadorans detained at ports of entry,™ The government acknowledges that
the class defiition is sufficiently broad ¢ include Salvadorans al ports of entry, bur cites the
repealed references n the injuncton and the Oragrres opumons ¢ deparianon ad volunacy
Jdeparture,

Having reviewed the drdales opinions, the injuaction, and the court’s fules regandung
carlier proceedings before Judge Kenyon, the court agrees that Judpe Kenyon was concerned
primarily with abuscs visited upon Salvadorans apprehended within the United States and detained
far processing between nors of entry.  Judge Kenyon heard evidence that INS sgems had a4
panern and pracuce of coercing Salvadorans (o sign voluntary departure formis — forms that were
used only when the INS processed aliens between pons of entry. This focus was consistent wilh
Ihe statislics available regarding the apprehenzion of Salvadorans 1o the United States. 1o 2006,

over 40,000 Salvadorans were processed between ports of entry, compared with 1,343 ar ports

“Ex Parte Application for Reconsideration and Clarification at 3:24-26 (erophasis
grigmal).

“RT. De, 20, 2006, at 29:8-30:9,
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of entey.™ The povernment represents that these numbers were evon more heavily wtigh[;d
wward apprehenston between ports of entry in the 19805 As a result, paragraph 1wo of 'm'e
Oranles injutcuon required the government to “inform the class member of his or her rights
o request a deportatien heartng. . . . For those class members who [were] informed of 1he
availahility of voluntary depacture pursuant to 8 TLS.C. § 1232(h), such notice [was to] he given
befare voluntary departure [was| discussed, ™

Bufore 1996, 1he government ¢ould o have advised Salvadorans ac pors of entey of their
right "to request  deportation hearing,” because class members S0 pacts of enrcy had no such
right, Instead, Salvadorans at ports of entty were placed in exclosion proceedings. 1L is clear,
therefore, that the government™s interpretation was consistent with better of the injusetian, at least
until 1996, when Congress erased the distinclion between deportation and exclusien procesdings.
See FEL R.Crv ProOC, 650d) {an mjunction “shall be specific i terms [and] shall describe in
reasonable detail, and not by reference 10 the complaint or other document, the act or acts soughe
to be restrained ™).

The fact that the evidence Judge Kenvon heard focused primarily oo Salvadorans
apprehendad between ports of entcy does not mean thay, had he heen asked. Judpe Kenvon would
have excluded Salvadorans detamed at poris of entry from its seope.  The purpose of the
miunction was to prevent the “dire consequences™ likely to result if Salvadorans were erconeously
deprived of their right to apply for asylum.  These dire consequences existed whether class
members were dpprehended al or between parts of enicy. By unilalerally refusing o provide
Oranles advisals to class members at pens of entry, and falding to seek clarification from Judge
Kenyoen as to whether this was consistent with the intent af Wis order, the government arguably
violated the spirit of the injunction. This casts some doubl o the government's assection that il

has camplied with the injunction in good faich acd that it is commivted po ensuring that aliens ace

“Mardo Decl_, § 13; Morris Decl. . § 6.
IRT, Dec, 20, 2006, ar 57:9-14.

“Orartes Injunction, § 2.
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A remepved withoul adeguate notice of their rights. See, ... St Jofa v MeEtroy, Jo. 93 CLY,
QR0 (KMW), 199 W1. 49956, *3-4 (5. D.N.Y. Feh. &, 1996 (INS" failure to comply with the
spirit of the coun’s injuncrion, even if i was wechoically in compliance with the stricy felier c-f_{h-:
mjurction, was “same evidence, alhough m dispositive evidence, that 1he INS Jwas] not
complying with |the] coun’s directives in pood falih™}.

The court's Eoubis regarding the government’s good airh compdiance wirth the advisal are
compounded by its failure o seek clarification of the scope of the injunction following Congress’
enactment of ITRIRA, which eliminated the distincrion hetween deporation and exclusion
proceedings. The government acknowledpes o could ave sought clatification when the statute
was passed, I comends, however, that 115 failuce o do 30 does nol evidence bad fanh, As
eracied by Congress, the expedited removal stalute applies 10 all naconalies except Cubans,
¥Whenthe expedited removal program weni inte effect, the INS proceeded to place all nationalilies
other tham Cubans in expedited remgval, “and o waso't uotil later that there was really an
observation that . . . putting Salvadorans in cxpediied remaval [might be inconsistent with the
Orantes injunction.”™™ At that tme, the povernment asserts that it "in poed Faith . | | interpreted
the injunciion to say no, there's nothing incansistent about it.™ This interpretation. of course.
was bazed on a narrow construction of the injunction, nal one consistent with i spirit or remedial
pLIpOLe.

The govermment's interprefation of the inunction was not 50 unrcasonahle, however, as
o have justified contempt sanctions, had plaimnffs sought them. Baher, the fact that the
munction used lerms that nelated only o proceedings belween ports of entry compels the
conclusion that. aieast initially, the government did not violate the letter of the order by failing
to give advisals w Salvadorans af ports of entey. Once HIRIRA passed, however, the injunction
used werms that no langer had legal meaning, end the government should have sought clarilication

fromthe coun. The government's narrow interpretation of the injunciion in the first insianee, and

FRT, Drec, 20, 2006, at 62:7-24.
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its failure to obwin clacification onee the distingtion between deportation and exclusion
proceedings was eliminated, cast doubt on the government’s assertien that if has cuenplied with
the injunction in good Fath and reformed its prachices to ensure that all aliens recerve nnti-;:n’_.ﬁ ;::rl'
their righis,
d.  Conclusion Regarding The Government's Compliance With The
{(rantes Injunction
Unider Aufe, the government's compliance wuh the (radales mjuncuon 1% & relevani, bot
not dispasiive, factor tn the dissolutinn inguiry, Thal there have een no enforcemenr aclions Tor
L& years weighs in favor of dissolution. This is oftset, however, by anccdodal evidence that the
giwernment has farled o provide advisals 1 Salvadorans between potts of entry, and by the
povernment's unilateral decision not to provide advisals w Salvadorans at pons of entry. Viewing
the entite record, it appears evidence of the goverament's compliance with 1he advisal reyuirement
s mixed. Because the court comsiders compliance metely one factar (o he weighed indetermining
whether changed circumstances warrant dissolulion of the ipjunction, this is not tatat o the
goverunent's case. It does, however, demonstrate thal the remaining evidence reparding the
continusgd need for the advisal must be carefiully reviewed, as the couct cannot presurmne that the
government has made consisient good faith elfforts to comply with the requirement thar it provide
an advisal of rights 1o Salvadorans whe are delained.
2. Advizal OOF Rights
The Crunfes injunctipn requirgs that the government give Salvadoran aliens detained by
immigrauon authoriiies an advisal of rights, Until recently, (s advisal informed Salvadoran
detainzes that they bad the right wo apply for asylum, to be represented by an ativeney, aml to
request d removal hearing before an immigration Judge, In November 2006, the court issued an
order modifying the advisal for Salvadorans placed in expedited removal proceedings, The
revised sdyical infarms Salvadorans that they have the Tight o apply for asylem; it also notifies
themn that they have contingent rights - (o be represented by an atorney and Lo request 8 removal
hearing before the Immigration judge - if, and ooby if, they establish 4 credible fear of

pereecution.
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According wo the govermment, Form I-826 (given to aliens in § 240 proccedings} and Form
1-BET {gven o ahens w capediled removal proceedings) obviale the newd for the Cranles adwisr_z'l.li.
The coun examioes each [ in tum. :

a. Secticn 24) Proceedings

Form 1-826. given to aliens placed in § 230 proceedings, contuing three seotions: “notice
of rights.™ “request lor disposicion,” and “certification of service.™ The “notice of rights”
advises aliens of their righl o atiomey representation and (0 request 4 hearing before an
Lmmngralion judge:

“You have been atresied because immigration afficers beligve that wou are ilegally

in the United States. You have the right to a hearing before 1be Tmmigration Court

W determine whether you may remain in the Unded Staes. I vou request

hearing, you may be detaingd in custody or you may be eligible fo be released on

oo, until wour hearing date. In the aliernative, you may request 1o retum to your

COUNTrY 45 300n a5 possible, wiiboul 3 hearimg.

|5} You have the right (o contact an altomey ot other logi] represemaive to

represent you at yeur kearing, o to answer any questions regarding your legal

rights in the United States. Tpan your request, the officer who gave you this

notice will provide you with a list of legak organizations thet may represent you for

frec ar for 2 small fee. You have the right 10 communicare with the consular or

diplemalic officers ram your country,  You may use a telephone to call o lawyer,

other legal representative, or consular ofticer at any time prior w your deparure

fram the United Siates, ™™

This netice is followed by a *request for disposition,™ which requires that the alien check
and initial one of theee oprions: (13 *1 request a Rearing hefore the Ymmigration Coutt 1o
determing whether or not [ may remain in the United Seates™; 123 1 believe 1 face harm iF | return

to my countey. My case will he referred 1o the Imnigration Court for a hearing™: (31 =1 admit

*Mot.. Exh. G {Formn 1-326).
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that | am in the United Siates ulepally, and | believe | do not face kacm if [ retum to my couniry.
1 gve up my right to a hearing before the Immigraticn Coun. | wish te retum to my country ai
SOON 23 arrangements can be made to effect my depantwre, T understand that 1 may he h;:ldrin_u
delention until my departure. ™™

A thied secnon, the “certihication of service, ™ cequires that the immageaton of heer indicae
whether the notice was (a) read by the aber or tb) read o0 the alien in English or another
language.”  Plaintiffs arpue that the forn is inadequate becase it does not advise alicos af their
right to apply for asylum. The povernment acknowledpes that Form [-826 does nod use the word
“asylum.” [t contends, honwwever, that the form communicates the substance of the right 1o asylum
by making clear, insimple and easy-to-understand lanpuage, that an alien who “facels| barm™ in
his or her home country may execcise his or her right o “request a hearing . . . 10 determnine
wheiher g nol [he or she] may remain it the Uniced Siates,”

The court agrees wilh the government that the word “asylum™ need not appear in an
advisal in order adequanely o inform alicns of their right to apply for asylem. See Qraates ff,
£¥85 F.5upp. at 1499 (“The language used in the current [pre-Orantes] sdvisal 15 too complicated
for many 3alvaderans (¢ comprehend”™). It notes, however, 1hat Form 1-826 a5 potemially
confusing in that it does rot direcily state that ya alien who fears return to his or her country is
cntitled (o3 hearing before a Judge who will detenmine whether he alien can remain in the United
States. An bndividual readiong the form will understand that there is a right 1o a heaning on fear
of persecuticn only if he is able 10 link two concepts. The tirst of these, which appears in the
“nutice of Tights,” 15 that he has a right to a hearng before the [mmigraion Court o determine
whether he may remain in the United States.  The second, which is found in the “request for
disposition,” is that his case will be referred o the Immigration Court if he fears harm in his
home country, Compare Gramies f1, 683 F.Supp. a 1505-06 (finding that Form I-274 was

madequate hecause it “communicates no imformation regarding [the] availability of asylum or that

*Id.,

Tid.
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having a well-founded fear or perseuution entitles the individual to reside in the Uniled States o
pursue an axylum ¢laim. Nor does the 1-274 intorm class members that they can raise aﬁ}fium;aﬁ
3 defenst in 8 depottation hearing.  In siating thatl a departation hearing is for the ]:turpuz-;ﬂ.f.::lf
determining whether the alien is dlepally in the couniry, without ever suppesting the pnssibi'li.t}'
of raising political asylum in such a hearing, the 1274 suggests o the ¢lass members who know
they are in the United States illegally that the ouleome: of such a hearing is a torepone conclusion.
But for the injuncrion in this case, agents would provide e Informatton aheul raising asyium o
a deporiation hearing. . 7).

The court need not decide whether this deficiency is so substantial than it renders Form 1-
826 madequane w alvise alicns of thew ngh o apply for asylum, bowever, because the
government has failed to meet its burden of showing that the form is properly admintstersd at
pods-of-entry and border patrol stations.  The governmen has submiticd 0o evidence o show
that Form [-526 s actoally given o aligns; oor has it sobmitled evidence that the form 18
translatedl aod read to aliens of they cannot read 0 themsclves,  As plaintfls argoed at the
December 20, 2006 hearing. “this case was never about the forms used | . .. Tt was about on-
the-ground practices, ™ Withoul peoof tha ihe form is effective i praciice, the court cannaot
conclude that “gn-the-ground™ praciices have changed so much whar the Grantes advisal is no
bonger necessary (o ensure (hal aliens in § 240 proceedings understand they have the right to apply
for asylum. Sce dugusira v. Sava, T35 F2d 32, 38 (2d Cir. 1984) (holding thin an alien was
demied procedural nghts “where the translaton of the asylom application was nensensical, the
accuracy and scope of the hearing translation are subject fo grave doubt,” und the alien
*tisunderstood the nature and finaiity of the proveeding™ ). American Immigration Lawyers Ass'n
v. Remo. 18 F.Supp.2d 38, 55 (DDLU, 1998) ("a system that provides information that the

recipieat does nor understand cannow be considgred e he providing edoyuate notice™), alT™d., 199

BRT, Dec. 20, 2006, at 38:11-13,
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F.4d 1252 {D.C. Cir. 20000
b, Expedited Removal Proceedings

Form B-86TAJB. given 10 aliens In expedited removal proceedings, is read "r'ETbﬂEi.[ﬂ;: I:.r.:l

alicns.™ The ficst portion, Form 1-867A, states in part;
“This may he your only opporlonity (o present information to me and the
Immugratton angd Naturalization Service o0 make a decision, 1015 very impoctant
that you tell me the inuth. I you die or 2ive misinformalion, you may be subject
(o criminal or civil penalties, or barced from receiving immigration benefits or

pelief now or in the [utace.

*Ex

L8 law provides protection b cerain persons who face persecution, harm or
terture ypon refurn to theic home countey.  Tf you fear or have a concern about
heing rermaved from the United States or about being sent home, vou should rell me
S0 dueing fhs mierview becaltse you may not have ansther chance,  You will have
the opponunny 1o speak privately and canfrdentially o anothar ¢ificer abou yaur

fear ot concern. That officer will determing 1f you should remain in the United

PPlaintitfs m Amerfcan fmipration Lawyers Ass'a v. Reno challenped e expedited
removal program in par on e prounds thai the stawte did not ensure that aliens received
conpetent (ransltion services and thus were ferced W sign forms they did not fully understand.
Agterican Bumigrator Lowyers Ais'm, L8 F Supp.2d st 535 Noting (hat the [nterim Regulalions
reguired inferpreters ducing secondacy inspection, the court charactetized plaintiffs” vlaim as an
a challenge 1o the agency's unwritten polices and praciices, fd. Because RIRA expressly Hmits
systemic challenges to wrinen policy directives. guidelines, and procedures. the court concluded
that 11 did not have jurisdiction to hear plainiffs’ attack on the agency’s unwritien policies
§ reparding use of trans|anion services. [, at §T-38 (oiting INA, § 2420a){ 3 AN, No similar
jurisdictional issue is presented here, as the count does pot review the adeqoacy of the
government’s forms i response o a syslemie allack on the procedures and protegtions alforded
aliens.  Rather, it assesses only wheiher the protections constitule changed circumstances
demensicating that the ranres advisal 15 no longer necessary 1o rermedy practices dentifred by
Judge Kenyon in £dranres Fand I

**Pursuant to ICE regulations. “[t]he examining immigration officer shall read {or have
read; 1o the alien all wfoomation contained on Form I-867A.7 8 CF.R, § 235 Mbp 0.

4%




A o A bk

W D - Oh

10
1
12
13

14

Siates and nol be removed hecause of that feac, ™'
Following these statements 15 3 question-and-answur sechivn, Form 3678, which requires '[I:l_;;[
the offscer ask the alien o series of gaestions and recand the answers. Amaong the questions a:-;]-lté-d
are the following: “Why did yvou leave your home country or country of last residence®™: “Do
you have any fear or concern abow being returned to your home country or being removed from
the Lrted Staies?; “Would yvou be harmed f you are refumed e your hame country ot country
of last resilence™™: and Do you have any questions or is thete anything «1se vou would Like to
add?

When alicns in expedited cemoval are referred for 2 credible fesr inweryiew they are given
Form M-d44, which exptains thar they have the right to consell with mihet people belare the
interview, and that a “person of |the atien's] choosing ™ may be present during the miveview. The
form also advises the aliens that “[tlhe purpose of the credible fear interview is (o determine
whether [they| might be eligible to apply for asylum. ™ 1t also states chan “[i)f the asylum officer
determines that you do not have a credible fear of perscoution o eoure you may regquest (o have
that decision reviewed by an immigralion judge.™

The évidence shows that Form T-867TASB, at least. is a highly cffective mstoument when

praperty admimstered, A Febroary 2005 stedy conducied by the United States Commission of

*IMut_. Exh. R (Form [-8674).
fEd,

“*Mot.. Exh. T (Form M-444). The primary difference hetween the Oranfes advisal and
the combination of Forms I-867 and M-d44 iy the fact that Foom M-444 is not given 1o the alien
until he ar she 15 eeferred for a credible fear imervicw. Unlike Salvadorans whe receive the
Crantes adwisal, therefore, 2liens who receive Form [-867 must decide whether or not o apply
for asyium nor knowing that they have the cight toa hearing and to representation if they are able
0 establish (hat they have a credible fear of persecation.  Flaimiffs argue that this difference
makes Forms [-867 and M-44 inadequate substitutes Yor the Graater advisal. The coun need not
aldiress this argument, as it concludes that the government bas failed 1o meet its hunlen of

showing whn the forms are actually provided to Salvadorans in 2 way that ensares they are
understood.
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Intermational Religious Feeedom {“USCLRE "™ found that the likelihood of reforral for a crcdit:.n]-;:
lear interview mereased sevenfald when paragraph four of I-8674 was read to an alien.” Thi
likelilwod of refereal roughly doubled for each fear question asked; thus, the likelihood of refe r}ﬁl
was lour fimes greater for individuals who were asked bath fear questions than for thosc whiy
were asked neither question.® These fuxlings suggest that, properly used. the forms effectively
advise alicns in expedited removal of theie right w apply for agylem.

Even the mest effeetive form is useless 6 it is nol administered, however. Citing the
USCIRF srudy, plaintiffs arpue than *|o]fficers conducing expedued removal often violare the
governing repulations znd routinely short-cut procedures, ™ In particular, thiy allege that officers
frequenily neglect e read Form 1-867"5 advisal reparding the availability of asylum,

The LSCIKF stwdy invelved personal and viden observaiions of secondary inspection
imierviews al seven sites ~ Atlapta Hartsfeld International Arrpon, Hovsten inte rnanonal Airport,
Johin [, Keonedy International Awpon, Los Angeles Internativnal Airport, Miami loernaiional
Arport, Newark Libeny [mernational Aicpont, and the San Ysidoo Border Station - as welt as
ol -up inferviews with aliens after they completed secondary inspection bul before they leamed
uf the final disposition of their case ™ In all, researchers reviewed 443 secondary inspections. ™

Because the snudy does not edentiby the nationalities of the aliens who were interviewed, the court

“Declarstion of Ranjana Naarajan o Suppont of Plaimiils” Memotandom of Poinis and
Authorities Regarding the Court’s Jurisdiction over Expedited Removals [“Narargjan Decl. ™),
Exhs, 5-4.

*iJ4., Exh. G at 162, When cases from San Ysidro are excluded, the “associations between
reading [this] paragraph[ | and referral showed a similar pattern of resuls, although the
aysocialions were o longer stalistically significant because of the reduced sample size.” {(fd. at

162).
"I, ab 162-63,
“'Opp. at 1345
“Natacajan Decl., Exh. & at 150

“rd., Exh. Gat 151 thl, 1.1
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cannol determing whether, or 4 what extent, i1s findings apply to Salvadoran class members,
The USCIRF researchers found that the lengrh af secondaty inspection inlerviews varied.
On average, officers spent |8 minues intérviewing aliens a1 the San Ysidro oftice, although

ohservers recorded interviews that ranged from a low of 3 o g high of 150 minutes. By

comparison, olficers at the Housion port of enlry spent an average of 2 hours and 53 minutes with

each alien: interviews (here runged from 79 to 380 minutes,™ Based on their ehservarions, the
researchers found the following: ™
Itets Repd or Allanta | Houslon Los Miaml[ Mewark San Tatad
Puraphtacsed Angpcles Yoo
86741 4 (a5 Teny 15 2 11 35 13 17 164
(B3 | (BRB®) | {0BEE) | (PA%E) 6. 4% (. 7%) | 441 %)
1-E676: Wiy did vou 34 20 L7 71 25 157 325
[ eave.. . HOLA%Y | (RT.0%) | (BS0%) | (9R6%) | (RLIR) | 2% | RUR%y
1-367TE: Ik vou have 34 0 ) Tl 25 157 136
ary fear...t (B9 5% | BT.0%) | (BS0%) | r9B.6%) | (BIL3E) | (BE.2E) | (1R
L8578 Would you be 34 oLl 17 T L (44 il
harmed...? GRS IEY | (RF %) | (RAO%)Y | (9HAF) (RE.TE) (B1.8% | 487 IR
1-3470: A1 least one 14 22 12 93 29 159 and
fear question asked (4% | (91.6%) | (9O0%Y | (98 T% | (987%) | (W45 | {95.10F)
Ascan be seen, DHS officers varied in their 2dherence to the regulations” requirement that
they read Form 1-867 1o aliens in expedited removal proceedings. At all six sites, INS officers
asked the two “fear™ questions most or neacly all of the tme. Researchers. however, observed

Far preater variation m the frequency with which DHS officers read paragraph four of Form [-

. at 151,

M. ar 159kl 2.2
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267A which informs aliens of the avzilability of political asylam. ™

Plantifts also cite the USCIRF study’s finding that A-files sometimes indicated an alien's
response 19 (he " fear™ questions even though vhservers reported that the questions had por Been
asked:

Ohservation A-File Review
(Juestion Chuestion Mot Rivponse | o Response
Kead Read In 4-Flle In A-File
1-367H; D you have 136 21 EN I
any fear...? {1 (59T (35,2 (4.8%
[-8678: Would rou be 311 dh Ty 10
harned ...* BT 1% 1129 952%) 4 8%
I-R67E: At least one Rl 19 3y 11
fear questinn ackesd ! (9% 0%F) 50%) L AR (3.3%

{MNatarajan Decl., Exh. 5 av 159 thl. 2.1).  Flanffs contend thot (hese ingccuracics are
perticulzrly troubling becawse firsi-line supervisors oiten rely exclusively on ~paper revigws, ™
(Sec, cp, Deposition of Manhew J. Calmes, Supervisory Border Palrol Agent, Imperial Beach
Border Patrol Station, 3an Diego Sectica (“Calmes Depo. ™} al 54:20-35:4 (*1 review the
casework o make sure 'S compléete, all the s are dotled aml the T's are crossed, W make sure
all the casework 15 done vp 1o par. Use the checklist lo ensure thal everyiting is done properly .
Amd I - onve everything is done properly, [ sign the case in my place, and then [ sien the
chedkbist, and 10s teferred to my supervisor for revicw aiWd signature ™.

Plainiffs appear to acgue thal DHS safepuards do not work so well in practice as intheory .
Ahhough both a fersr-line and second-line supervisor must revicw and sign off on every file beforc
an expedited removi] vrder can be issued, plainlfs imply thar the vtiliy of these reviews is
necessarily limited by 1he quality of the paperwork prepared by the secomdary inspecior, This
inference is rebutted to some extent by the testimany of John McLauphling, a firs-1ine supervisor.
McLaughlin confirmed that he typically Bmirs his review o the “paperwork”™ prepared by the
inspector, but added (hat be somettines imerviews aliens direcily “where something . . . docsn™
miake sense oF fwhers he] just wanted 1o gel clanficanion . . . o sometimes the ggent 15 Naving
a difficull time cicher uaderstanding or petting |an alicn] to undersiand. ™ (Depesiion of John
McLaughlin {"McLaughlin Depo.™) at 75:8-16). DI appears uncontested, howewer, that
supervisors” pEimary duties are fo review the paperwork for errors, not o conduct a new
seconedany inspection,

Evidence regarding Whe review process is only tangentiaily related w0 the cowrt's inguiry.
[t wouid, of course. be problematic iF the statisiics showed thal CBF agemis routinely
misrepresented or falsified siicns’ answers 1o the fear questions, The stanistics, however, do nol
lend tpemselves to this interpretation. 1t is possible, For example, thar CBP agents simply assume
Lhat the answer fo \he second fear gquestion s “ves” 1l the answer ta the first 15 “yes,” and record
such an answer even though they do net ask the second question.  Wiihout funher infermatinn
reganding the specific responsés recorded, 1115 ook possible 1o infer Trood the small percentage
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Particubariy seriking are the stody's fiodings ceparding practices at the San Ysidro port-of-
entry.  Although 94,4 percent of aliens at San Ysidro were asked at least one of (he two "ﬂ:#rz“'
questions, and the overwhelming majarity were asked both questions, only 2.7 percent were n_::a-ci
paragraph four, which advizes aliens of their right (0 apply for asylum. The study does oot reveal
whether the “fear™ questions are squally effective when ashed without the context provided by
paragraph four; the court can tnfer, however, that an alien who uoderstarcls that he may oblain
asyluml in the United Staves if fie has a fear of retuening o his home country wiil moee readily
comprehend the purpose of the ~fear™ gquestions,

Although the government suggested at the hearing on this motion that San Ysidre's
compliance tales reflected the practices of one, isolated por-of-emry, the evidencs supports a
different conclusien. San Ysidro personnel reported to USCIRE researchers that CBP staff
“periadically show[ad] an information video that contain]ed] 1-867A content (in hogth Spamsh and
English) tor aliens awaiting Secondary Inspection m Hew of reading the information. ™ Officers
were eXpecied to read the 1-867A4 o aliens whenewer the video was not shewn, the stafl memhers
said.”™ Were this true, The court might conedude that San Ysidro personnel had adopted the video
a5 4 as a ¢regtive, alhel mproper. solulion (@ the time pressures of processing large numbers of
aliens through the pare-ol-emry. The Facts are hot so benign, however,

b esponse 0 the coutt's tequest fof 3 copy of the video, the governmernt submbted rwo
mlermational videos: the video shown duering the USCIRE study 1 2004 and the one shown

txday. An accompanying declaration by Paul Cannen, a Watch Commander at the San Y sidre

differentials found that CBP apenis are falsifving responses to the detriment of aliens who mighe
otherwise have poud Faith 2sylum claims. While the statistics wend 1o sugpest tha the effectiveness
of the first- and second-line reviews is limited by the accuracy of the answers cecorded by the
secondary inspector, the primary focus of the present nquiry 18 whether the form s appropriately
admvinisterad. The statstics show that i the vast majority of cases. it is. The faen that the DHS
has implemented ewe layers of addinonal review sugsests thal it has made substantal efiors  if
emperiect efforts — w ensure ha sliens are non removed erronecustky.

Prd. an 160,

i,
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po of entry, asserss that it hus never been the policy at the San Yeidro pott of entry 10 show an
informational video in liew of having Form [-867AB real aloud during administration of :h,e
sworn staterment. ™ Inderd, Cannon states, be *hals] never abserved and doles] not know of 46§
instances where an alien was shown the . . . videos in leu of havioe Form |-867AB n:a-d
alowd.™™ Rather. the informational video "describ[es] the inspection process and pravid|es] safety
mformation regarding the dangers associated with crossing the bonder illegally. ™It 15 meant 1o
*supplement, and not to supplant, existing immigration inspections processing. ™™ As can be
seenl. CAnnon Tepresents, coatrary to the representations (hat San Ysidro personnel made 10
USCIRF researchers. thar the viden has never been used to advise aliens awaiting expidied
rermoval of their vight to apply far asylum.

The cvidence reparding the video suggests thal the 3an Ysidro personnel imterviewsd by
USCIRF researchers may have mischaracterized the video, so thar they would not Bave o admit
that thelr practices were deficieny and take steps to remedy the problem.  As Cannon srates that
the video was never meant o subsitiute for an oral advisement of the right o apply for asylum,
the evidence conlirms the USCIRE s finding that only one in ten aliens proessed through San

Yoiclen was properly informed of kis or her right to apply for asylum,™

“Declaration of Paul Cannan re Yideos Used at San Ysidro £*Cannon Decl.™), 1 7.
*1d., | 8.

“Id., {6

N9 10,

"I support of its metoen for amendment and reconsideration under Rule 39(e) of the
Federal Rules of Civil Procedure and Local Rule 7-18. the government provided, on June 20,
2007, an English iranslation of (he video used at 5an Ysidm. Approximately 2:30 minutes inte
the ¥ 13 minute video, there is 3 45-second sepment nforming viewers that “United States law
provides that any person facing persecution, harm, or torure in his or her country of origin shall
be protectad. By virtue of the above, If you fear refurning W your country for hese reasons, you
should noiify the otficial hamdling your ¢ase, given that it will be the anly spportunity that you
will have (o lay out the problem. In such a case as ihis, you will have the apporunly o speak
confidentially o an official.  Atter hearing from you, the same official shall deiermine whether
suflicient grounds exist for you o remain in the country.” (Rule 5% eb Mot., Becker Decl., Exh.
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This statisue 15 paclicularly important given the large nambers af aliens who are processed
inrough the San Ysidro port-of-entry . Between 2000 and 20605, San Ysidro alone processed 35‘-
percent of all aliens placed in expedited removal proceedings:™ this makes it the single husiéis!lr
part-ofentry in terms of numbers of aliens removed thtough the expedited remaval peogram. "In
s contexe, the low compliance rates at San Ysidro are quite signilicant, and belie any sugpestion
that the USCIRF's findings should be dismissed as reflecting the isolated peactice of a single,
renegade port-of-chtry .

This conclusion is not affected by the government s assertion that it took ~immediae steps”
to address he concerns raised by e USCIRE stwdy ' The USCIRF's Jead recommendalion was

that the DHS “create an office - headed by a high-level official - authonized to address . issues

1 av 113 For several reasons, this 43-second segment is an nadequate subsiitute for paragraph
four of Form I-867A. First, it 15 buried in the middle of a video that addresses a vacieny ol
unrelated 1ssues, and that devotes almost three minutes to a geaphic preseniaeion of the physical
dangers of cnicring the United States illegally. Second., like Form 1-274, it Lails to make clear
thae an individital whe fears persecution may be able to remain in the Umited States hased oo tha
fear. Instead, the video advises aliens anly that they ~shall be protected ™ it they Tear persecution.
{Compare also Form I-867A (“That officer will determine whether you should remair in the
Lnited States and newt be removed because of that fear™) with Bule 53] Mol., Becker Decl.,
Exb. 1 at 11 ("After hearing from vou, the same official shall determine whettier sufficiem
grounds exist for you to remain o the country "), Finally. as plaintifts noe, it s reasonable w
infer that the video, which plays on a continuous Joop in @ waiting reem and Conveys RUMErous
messages designed to discourage undocumented migrants lrom entering the Lnited States ilegally,
quickly becomes "background noise” for many people, and is far less effective than the one-on-
one oral advisal conlemplated by Form 1-86TA.

*The voun calealated this figere based on lwo statistics repotted in the USCIRF study: (13
San Ysidro accounted for 438 percent of all expedited removals at landfsea {i.c.. non-airport)
ports-of-entry between 2000 and 2003 and (2) airpont acrivals made up only 12 pereent of aliens
placed in vxpedited removal procesdings,  [(Natarajan Decl., Exh. 5 at S4).

"Repliy ot 27:11-12. Sce alse Reply, Exh. AA (Letter from Michael J. Hrinyak to Mark
Hetfield, Fueb. 2, 2005} {commenting on aspects of the USCIRF study); Reply, Exh. £ {Leter
from Mickael I. Hrinyak 10 Mark Hetfield. Jan. 21, 2005) (same); Reply, Exk. Y {Lener from
Michael I. Hrioyak 10 Mark Hetfield, Jan. 7. 20035) {same),
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relating to asylum and expedited removal ™ Secretary Chertoff implemented  this
recommendation in lily 2005, when he appoiated a Senior Refugee and Asvlum Advisor. ™ The
govermment submits no evidence, however, that any of the study s other recommendalions w;;re
implemented.  Nor does it assen that the recommendaiions are under study for mﬁﬁiﬁie

I adoplion.*

Inseead , the government offers evidence that, in respons to the USCIRF s findings, DHS
Management Ipspections Division (“MID™} accelecated us review of the expedited removal
proceduies wsed by the Office of Field Operations (*OFO™) and the Office of Border Parrol

{“Bordes Patroi™p® The MID's rauMi-stage review is described i a declaration submitted by s

Director. John . Rooney. Reoney reports that, in Spring 2004, the division reviewed alien files
! (*&-files ™y for each Border Patrol station placing relatively large numbers of aliens 10 expedited
temoval procecdings. After ceviewing the A-files, fanr MID ingpectors traveted to Border Patrol

Stattons in four Texas and Arizona locations, where they interviewed Border Patrol agents and

“Matarajan Decl.. Exh, 5 a1 7

] YUSCIRE Welcomes Secretary Chertofs Creation of a Senior Refuges dnd Asvium
Advivor, July 19, X5, available at www uscicf, gov'mediaroom! press/ 2005/ uly /07192005
uscirl huml.

#The study made five overacching tecommentations: (1) create an office headed by a high-
lovel ofiicial to address issues relating (o asylum amd expedived removal; (21 pive asylum officers
auzhority to grant asyium claims during ceedible fear intecviews; (37 eqtablish detention suandards
and condiftons appropriate for asylum seckers, including cegulamions thal will ensute eliective
implementation of existing parole criteria governing the relense of asvlum seekers pending final
adjuclication of their claims; {4) expand existing privale-public partnerships to lacilitate lepal
assisiance for asylum seckers and improve administrative review and goality assurance
procedures: and (3) implement and monitor gualiny assurance procedures, ¢.g., a vomputerized
syslem to track real-time datas on aliens and use of videotaping to record all secondary interviews,
(Natarajan Decl., Exh. 5 at 126-38).

“[Dreclaration of John J. Rookey (“Rooney Decl. ™), 142, 5. The OFO s responsible for
processing individeals secking entry into the United Staes through poos of emry, while the
Barder Pairol is charged with detecting and prevenming the illegal eniry of aliens into the Untied
States between ports of entry, (4., 1 2).
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observed 31 Border Patrol agents process 40 expadited removal cazes.™ Afier reviewtng 18} A-
files, mierviewing the 31 Border Patrol agents. amd observing 40 expedited rermoval uaﬁus','_'lha
MID inspectors “found no evidence that Berder Patrol agents improperly encouraged or eoerced
#4¥lum seckers i withdraw their applicationfs] for admissien,” oc thal they otherwize “failed to
refer aliens who expressed fear of persecotion w an asylum officer for a credible fear
imerview,™ The mspeciors also “identified no substantive viokations of US Cusioms and Border
Protection ("CBF”} procedures by Border Patrol agents that affected the due process righs of
aliens apprehemded by Border Pareol. ™™ [nspeciors reached identical conclusions in a separate
review of OFO provedures: this review invelved studying 223 A-fles, joterviewing 10 CBP
officers, and ¢bserving rhe processing of 27 aliens through expediled removal at five ponts-of-
eniry. mcluding San Ysidro, Calitornia.™

These generalized statements peovide Little wfprmation concerning the concrele {indings
of the reveew. Rooney does not wdemtify the deficiencies that were found; he offers anly the
conclusory asserpon that (here were no “substantive violations™ that ~affected the due process
rights of altens apprehended by the Border Patral "™ Rooney does not indicate whether the
review determmed that paragraph four of Form 1-3067A had been read to most aliens whose files
were reviewed, Mor does he sddress whether it ig the regular peactice of Barder Parrol and CBP
officers o eead e entire Form I-867A/B o the altens they process. The Tact that the povemmeny

has implemented regwlar reviews and autontated inspecrion programs is a positive development. ™!

.. §Y 10-16.
Fid., 11 17-18.
Mg, 119,

"I, 19 26. 28, As of Docember 7, 2006, the MID was in the process of completing its
review. Rooney anticipares future reviews on g regular basis. (4., 14 6-T,

“rd.

“The MID has instituted a “self inspeciion program, ™ which requires Border Pateol Agents
in Charge to complets annual worksheets regarding opecation of the expedited removal program

]




1 | Without Funther evidence of the resuits of ihe inspections, however, the courl simply fras no basis
n upon which o conclude that the adoption of Forms 1-826, 1-367AB, and M-444 hay chan ged ll'll:E.!.'
circumslances surrounding the processing of aliens so significantly that the Qranles advisal i T
H Jonger necessary o ensure thal Salvadoraps are routmely notified of their tight 10 apply for

asylum, ™

at ihuir Border Patrol Statiens. Each Agent in Charge must akso review 4 random sample af five
capedited removal vases provessed during the roview peried.  If the Agent in Charge identifies

1oms - S L e e B
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L4 Aggressive or Intimidating Behaviors Observed During Secondary Inspeclion
i5 | | Behavior All cases Cases veferred for credible fear
16 § | Raising voice 31 015.4%) 13419759

1T | | Intecrupting 40 (10.1%) 0 {15.2%)

L8 || | Grabbing 'threatemng wuchos 140.3%) (

19§ | Accusations 2R (7180 4 (h.1%)

?.'L‘JH Verbal threats 51%) 2 {3.0%)

21 1| SarcasmiRidicule 37 (0.4%) Ti136%)

22 (|| Being demanding 3609, 1%) S(T.6%)

23 || | Standing over alien Q23T Li13%)

24 | | Leaving room withaut explasation i3 [13.3%} 9{13.6%)

25 Helpful Betiaviors Gbscrved During Secondary Inspection Interviews

26 | | Offering comforting words 41 {10.4%) B{12.1%]

2T 4| Friendly joking GL{15.4%) 14 (21.2%)

28 | | Small tatk 44 {11.2%) 3 14.6%)

any deficiengies, including deficiencies in propet completion of the relevant forms., be or she musl
flag the proceducal deficiency and take corcective action, An automated system tracks further

' deficiencies in agents’ handiing of the Nagped procedures until the prablems are correcred. (7.
14 30-39;,

" A evidence that the advisal cemains necessary. plaintiffs cite inslances of “appressive
o intimidating ™ behavior by CBP officers during secondary ingpection. UMNCIRE researchers
noted several types of behavinr while observing agents, Some were aggressive of infimidatng,
13 | athers helpful or soothing.
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. Conclusion Regarding Advisal O Rights _

Having reviewed the parties” evidence, the court concludes that the government has |-1u:t
met 15 burden of establishing changed circumslances respecting its practice of advising a!iens,:crf
their right to apply tor asylum. Alhough the povernment has adopted new torms and rcgu]a!iﬂhs
Lo ensuce that aliens are not cemoyved unless they understand 1heic right 0 spply for asylam, 1 has
subrmiteed no evidence that 1he forms ang aciually used 1o practice. The pevernment has proffered
no evidence whaisoever from which the court can infer that Farm |-826 i5 actually admimsiered
to aliens placed in § 240 proceedings, or that aliens who sipn the forms are acioally given an
opportuily W understand what i s they are signing.  The anly evidence regarding Farms 1-867
and M-444, which are used in expedited removal. was placed in the recond by plamtiffs. This
evidence shows that Form [-B6T, in paricular. represenis a thoughulul effort w cnsere that aliens
are not subject to expedited temoval orders withoul undersunding that they have a right to apply
forasylum, The evidence rezarding use of the feom, however, raises substantial concerns. While
these concerns focus primarily on the Szn Ysidro port-of-eniry, the heavy tratfic of aliens throwgh
(har entry poin magnifies the deficiencies there. As a result, the court cannot vonglude that the
low rules of compliance at San Ysidro are examples of sporadic or isolaed practive. Finally, the
court notes that the povernment's unilateral interprenion of the injunction as exempting
Salvacorans ac ports-of-entry from the advisal cequirement raises dovbts regarding irs commitmem
10 ensuring et Salvadarans are notified of their right to apply for asylum. Although the country

conditions that created such a strong need for the advisal in 1988 have changed. plaintifis’

Explainme actions U (24.3%) 16 (24, 2%

(wararajan Decl., Exh. Gat 171 bls, 3.1 and 3.2). The court eeonds anly minimal weight 1 this
evidene. Although it may seem logical to infer (ha “aggressive” behavior by CBP apents has
the effect of discoutaging somce aliens from applying for asylum, the statisucs do aot bear this out.
CBP officers “raised their voices™ when dealing with almost 20 percent of alicos referred for
credible fear interviews, for example. This percentage dropped to 10 percent for “all aliens.™
It appears, therefore, thay “raised voices™ may correlate posiively with referral for a credible fear
nlerview, however illogical tat may be. As this example demonstrates. without further conest,
the court cannot reasomably draw any inferences from the statistics: they are, moreover, naot
sufficiently rabust to be statistcally significant.
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1 | evidence demonsirates that some Salvadoruns continue 10 have valid claims for asylum wday. As
2 B eaclier noted. while the conditions Salvadorans face df they are depigel the right 1 applz-f'.-:_l"nr
3 || asylum and are returned to E1 Salvador are nol as severe as those Salvadorans faced in 1985,
4 || Judge Kenyen entered the injunction not only i protect Salvadorans from beéing retumed (o i
5 | country tomm apart by civil war, bar alse to remedy coercive pracuicss by the INS. Bevaose the

government has not adduced adequate evidenge that the practices that were of concern te Judpe

Ketyon bave been tectified by ita promulgation and use of new advisal forms, the court concludes

it Tt nobl demonstrated that 1he putposes of e ingunction have been fully sacisficd. The court

[T LI B

acrordingly denjes the govermment’s motign ta dissolve parapraphs 1-3 and 5 of the injunciion.
V0 || which sel forih the advisal requirement.

1 3 ICE Detedtion Standards™

12 The govertment contends that the injunction 15 no lonper necessary (o ensure that coercive

13 | conditions and practices at detention cemers do not discourage Salvadorans from applying for

14 | asylum. It =tatcs:

1% “IT]he concerns of INS abuse that pave rise 10 the injunclion are no longer well-
16 founded. Since the eatry of the injunction almost tw decades apo, the INS and
17 DHS have reviewed and reevaluated their immigration palicies, and have reformed
18 the way that they process, detain, and remove Hlepal aliens. . . . For most
14 prowisions of 1he injuaction that once apphied only o Salvadorans, IINS and DS,
20 on heir own accord, made the safepuards and proleciions available to abiens of all
21 nationalities, ™

22 [ The safeguards o which the governmment refers are set forth in BOE™S runional detenton stamlacds,
23 || which were drafied and implemented by defendants many years after the injunction was entered. ™

24

23 *ICE is the Bureau of lmmigraiion and Customs Enforcement, which is a division of ihe
5 Depariment of Homelamd Secariry,

oF ot al 2, 35

28 et ar 14,
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The detention standards were developed in November 20000 by the former Immigrarion and
Matyralization Service (*1N5"] in conjunction with the American Bar Association (“ABA ™), 'H_fe
Depariment of Justice, and vaniows grgamizations mvolved in advocacy for and po hD.lm
repeesentation of immigration detainees, Thirty-gight standards govern ihe aperationof dflt‘n[liun
facilities for aliens who are apprehended for entering the United States illegalby: ICE periodically
measures dewention facility eompliance with them.  The povernment argues that seven ol
the standards parallel provisions of the Orartes injunclion, and that their implementation, coupled
with compliance monitormg by ICE. obviates the need for count supervision through the
ijurection,™

a.  Enforceability

Plaintifis argue that implememation of the standards cannet displace the injunction hecause
the standlards are not qudicially enforceable. Taken o i logical conelusion, plainnfts” argument
would mean that the Cranfes injunction cowld not he dissolved unless the legislature oc the couns
vreated 3 privately-enforceable tight to the safeguards provided by the mmjunction.  Mething in
Rule 805y or the case law suggests that an injunction cannot be dissolved unless its lerms are
codified of alherwise made judicially enforceable. In Dowell, the Supreme Couct held bt the
court of appeals creed in conc|uding thay “compliance atune carmot beeome a basis for modifving
o dissolving an mjenction,” Dowefl, 498 U5, an 246, 24549, Were thus the case, the Court
obgerved. then “a school disoict, once governed by a board which wtentiopally diseriminated,
[would be condemned] to judicial tutelape for the indefinite future.”™ fd. at 249, The Court
concluded 1hat such a “Draconian resalt™ was not required by “the principles poverning the eairy
and dissolution of imjunciive decrees.™ fd As Dowell instructs, dissolution 15 sometimes
warranfed beciuse the emoincd partly has complicd i good Fath wiih an mpunciegn’s proviswms.

‘This plies the poion wthan dissolation 15 pever warranted unless the ememed party 15 ownd by

®Id. at 15-20. The seven standards at issne govern (i) visitation; (2) telephone access;
(3] access o legal matenials: (4} special mamagement unit (administralive segregation): (31 special
manzgement unit (deciplinany segregation); (8) group presentations on legal righis:; and {7) staft-
detainee communicatism.
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1 | udicially-enforceable provisions 1o meet slandands identical to those in (he injunction.  Sce also

i Buriding & Constr. Trades Conteid, 64 F.3d a1 BE3 (7| T]he fact thal the party is not suhject I!:'rc-

3 conempl sancuon for viokaion of e decree naddinon wothe slatutory puoeshmen 15 not

pencrally a factor to be consulered |in deteromming wihethur an imjunction should be {Ii!-;sﬂh'{*d]"j_
h.  Adequacy Of The Detentipn Standards

The parties submited some 3 000 pages of exhibits that docoment combittons in ICE

detention [acibities today. The goverrment contends {hese documents show that “the concerns of

INS abuse thar pave rise o the injunction are 1o longer well-founded. The Government has

L= = - . I T B

refarmed s praciices and has, on its awn initalive, voluniarily extended aspects ol the Injunciign
101 B thal ware once Tmposed on it for Salvadorans, and applied them 1o all nationalilies,™ The coun
11 | pives substantial weight t the povermment’s viluntary adopticn of detemion standards, which arg
12 || widc-canging i scope and teflect & good.faith effort w develop a comprehensive system of
13 || rezulating and reviewing detention facilities.™ As with the government's forms. however, the
14 | mere fact that detention standards exist is, by iself, msufficien 10 show changed circumsiances,
15 || The mare pertinent guestion is whether the detention standards have been followsd in practice,
16 | and have eradicated the detemion conditions that caused Judpe Kenyon to cnter thc njunction,
L7 | To determine the answer W this guestion, the coort has examined o detail the merties” evidence

13 | regarding detainge conditions to in an attempt to discern whether the practices thal prompted
1

W

Judge Kenyon to enter the Oramtes injunction remain extant mday. I panicalar, the court has
20 || focused oo detemion Geeilities' compliance with standards that duplicate requirements in the
21 Y Oranies injunction,

2 "There are 2(M detentton ceniers subject to the ICE dewntion siandards: & Service

23 | Processing Centers (SPCs), & Contract Dedention Facilities (CDEFsp, and 187 state or local
24

5 Yl ar M) 3-8,

26 “Plaintiffs take issue with the government's characterization of the detearion slandands as
7 f Buidelines that go “far above and beyond the requirements set forth in the mjunciion”™ (Reply a

33:7-42), and note that they are merely minimal standards established by the American
28 ¥ Correctional Asseciation (RT. Dec. 200 2006, at 47;17-20,
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facilities, which house 1CE detainces Yor longer than 72 hours and which have entered imo
[ntergevernmental Seevice Apeeements {HGSAS) with the guvernmment. ™ To ensurg that Enndiiiﬁ:n;l-;
w (hese detention centers meet the sndacds set forth by ICE, ICE instituted the Delen:':_'r:i.n
Management Control Program (BMCP) in January 2002 and created the Detention Standsrds
Compliance L'nit {DSCU) to conduct annual inspections of the Facilities. ™

The an-site partion of these reviews wsually ocours over a period of twi to three days,
during which inspectors abserve Tacility conditions. inferview staff members and dewamecs, and
review documentary evidence such as faciluy files, records, and invoices. "™ Results are reported
on a “condiions of confinement review worksheet™ {Form G-324A) amd in 4 wrilten summary
prepared by the officer in charge of the review," Form G-324A is an 85-page queslionnaine
divided nto 38 sections that correspond to the 38 detention standards "™ Por each Jdetention
standard, the DECU las developed specific questions 10 ascertain the facility s compliance with

the standard. "™ The questionnaire for the standard governing special management wits, or

TLeroy Decl., 7. There are an additional 144 165543 that house ICE detainees for less
than 72 kowrs. (7., The detention stamdards do nun apply to these [GSAs, which are subject
stead 1y “abbrevialed inspeciion.” (fd.. %, According to Yvonne Bvans, formes chiel of the
DSCL], a small percentage of detainces are also beld in Bureaw of Prisons facilities. (Pls.” Exh,
% (Deposition of M. Yvonne Evans ("Evans Depo. ™) at 24: 1516}

"“"Leroy Decl., § 9.
Ml 119 12, 14,
it AT 12, 20
e,

"“fd. Yvonne Fvans reports that a facility may be rated “acteptsble™ on a panicular
detention standard even if some of ils practices are om of compliznce with ene oF morz of the
sandard’s components. (Pls,” Exh, 9 (Evans Depo. al 108:4-7)). Thus, a reviewer may mark
“acceptable” at the end of the questionnaire for the detention standard on "Access to Legal
Marenals™ even though the reviewer has found rhar the facility’s law library does not maintain
gl of the legal materials listed on Atachmen A to the standard, andfor thas it does not offer
Lexis/Mexis access (0 detainges,  (Sec Pls.” Exh. 19 ar DO13280, 0]13284-35 (Field Office
Detention Review Worksheet tor the Evie County Prison, Erie, Pennsylvania. March 2005)).
Evans asserts that reviewers have discretion w delermine whether or not 3 facility is *acceptable,”
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solitary confinement, for example, imcludes 24 questions, These iclude whether all cells are
equipped with beds, whether detainees receive three nuicitious meals a day, and whether th.-:
conditions of confmnement ave proportionat to the amoust of control nacessary 1o protect thu
detainees. ™ Al the end of each of the 38 seclions corresponding w the 38 detention standards.
the reviewer selects one of three conclustons: “acceptable.™ “deficient.” or “at risk.™™™ The
reviewers are then required g0 rate the taciliny overall as “superior,” “good.” “acceptable,” ar
“autisk, ™™ Completed reports are reviewed by staff olficers at DSCU headguarters ™ Facililies
rated “deficient”™ or “ar risk™ are evaluated again within six mons: contirued noncompliance
resulls in disvontineation of the Geility's use.'"™  Where reviewers find panticulacly egregious
vielations of the detention standards, they may contact the BSCL to discuss immediate remedial

measures, including the removal of immigration detainees from a facility altogether,'™

ag (hore are no wriiten rules Tequinng reviewers to rate a faciliy “deficien™ or “at-risk™ il the
facility is out of complianee with a cectain number of ¢ detentien standard’s components, (Pl
Exh. 9 fEvans Depo, ar 108:22-109:6); see also Pls." Exh, 14 (Deposition of Adam Garcia
(“Garcia Depo.™) at 142:20-25 (" 30 how do you figure out - if there are 4 couple of
deficiencies m a particliar standaed, how diy you iguee oat i vou're ong 1 mack the samdard
a5 avceptable, deficwnt or al osk? A: Depending on the seventy”™)H.  Likewise, individual
FEVIEWETS MLkl exerCist discretion in atstssing whelher 1o recommend an overall facilily tating
of “superior.” “goad,” “acceptable,” or "avrisk.” (4. at 108:7.12). A Tacility need notbe raved
“acceprable” on all 38 standards to receive an averall Tacility cating of ~aceeptable ™ (See Pls.”
Exh. 14 {Gawcia Depo. ac 140912 (*Q: S0 as far as you koow, there can be some deticient
statidards individuaily and the Tacility could stll be acceptable, right? A: Absolutely ™. All
reports and recommendations are reviewed by DSCU saft. (Pls.” Exk. 9 (Evans Depo. al 46-

4711,
"“Pls.” Exh. 29.
FALeroy Decl,. § 13,
"“id.. | 16.
et Y 16-17.
., 119,

"ip|s * Fxh, 9 {Evans Depo. at 94:14-25 {recounting an instance in wiich detainees were
removed from a facility in Oklahpma afier 2 revicwer contacted the DSCL tegarding “very
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Representatives from the United Nations High Commissioner for Refugees ("LHCRE™)
and the ABA alsa regubaky visit detention Facilities, observe conditions, interview detainees and
staff members, and provide unsolicited repocts o ICE concerming their findines,' The ABA,

Focuses on [epal issues, while the UNHCR exsmines complianee with internagional goidelines, '

serious problem|s] in detenuon stamdards compliance” ) }; see alsg Leray Decl. st 373 (Letler from
ICE to UNHCR. July 27, 2004 {“This letter is to confiem reccipt of your comespomdencs dated
May 21, 2004, regarding the conditions of ¢onfinement at Avevelles and Tangipahoa Parish
Prisons in Louisizna.  After 2 tharough review ol our records regarding the izsues you raised, a
Headguaners review of the Baouliues was copducted, We contur with your concerns stk have
taken immexdiate action o relocate Immugrarion and Customs Enforcement (JCE) detainges to
acceprable facilities™ ) Office of the Inspecinr General. DS, Trearment of frmtigration Deroinges
Housed at fimmigration apd Qustoms Enfarcemend Facilittes (“OIG Repont”), Dee. 2006, @ 3R
tnating that [CE removed all imnegration detainees housed al Passaic County Jail. Paterson, Mew
Jersey and transferred them 1o other facilities after the O1G completed its review of the tacihty).

MLeroy Decl., §1 21-22; Plaintiffs' Motion to Compet Additional Discovery, Exh. |
{Declaration of Irena Lieberman 0 Ligherman Decd, 73, Ple.” Bxh. 1] (UNHCR letrer. Nov, 22,
LT

*Qpp. at 18:9-10. The government notes that the UNHCR and ABA visits “are nol
equivalent w the in-depth inspections conducted by ICE." (Leroy Decl.. § 213 The ABA, for
exarmple, arcanpes [Or visis by delegations that “penerally consist] | of summer associates amlor
artorneys from pro-bono law Nirms, who bave Little ot no koowledge of the detention indusicy.”
(8., | 23;. The visits ace relatively short, lasting no mare than fpur hours, and cesult in repons
that "rypically Tack the detalls nccessary (o properly investigate e maitee.™ (4.

Plaimiffs counter that ICE's facility reviews are flawed because (1) the deposition
testimoeny of wo facility reviewers revealed disparinies in he way they evaluate factlnies: and
(2} facilities ate given thirty days notice before annual inspections, which peemits them W0 correct
deficiencies before the review commences. Todemonsicate that revigwers use different standards
in evaluatimg Taciwies, plannffs cite the deposition testimony of Adam Garcia and Knstine
Brisson, bath ICE officers Wsked with conducting field reviews of detention faceitics. Asked
about ihc difference beiween a “deficient”™ aod an a5k ™ rating, Brisson ¢xplained (hat a facility
is deficient il ol definitely does not meet a particular stamlard,™ while “at-risk” faciluics are in
danger or close b . . . not meeling 8 paniculas standard, ™ {Pls,” Exh, 17 {Deposition of Kristine
Brisson (“Brisson Depo. 7 sl 49:19-25). Asked whether “deficient indicateld| a mare severe
vielatgon of a standand thao at-risk.” Brisson clarified that she was “nor really sure bevause |she
fras] never had (o mark a faciicy as boing at-risk or repeat Oinding | . [50 she] would have W
refer v Thee] materials or (hee) guide 1t {she] ever had to mark either one of those boxes.” {Id.
Al 50:1-9Y, Garcia, by contrast, explained thal an “ar risk ™ facility is ~u litle more than dehcicnt,
[i.e.,] a1 risk of failing,” while a “deficient™ fzeilivy 3& “[a) lide behind, the problem can be
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Plaintifis assert that reviews by the ABA, UNHCR, and ICE show that “the govertment

corracted in a timely manner.” (Pls." Exh. 14 {Garcia Depo. au 136:9-17). .

Tha DMCE puidelines indicate thar a “deficient” rating desceibes a facility where “[ﬂ]ne
or more detention unclions ace not being performed at an acceptable level, Internal controls are
weak, thus allowing for serious deficiencies in one or more program areas.” {Leroy Decl, al 3%3
{DMCP Policy and Procedure)). Desphe this guideline, the testimony ot the [CE reviewers
demonsirates they imnplement the standards invery ditferent ways. The mcansistencies in praciice
sugpes! that there may he merit to plainbifs' assertion thal the reviews “may severely under-report
non-compliance with the detention standards.” (QUpp. at 15:12-149),

The tnoonsistencies extend to reviewers' decisions as to whether pantcular conditions
consittute violalions of a standard. At his deposiiion, Adam Garcia explained that he had marked
“Yes” next to a dewention standard cemponent that regd, “The offtcial anhortzing censorstup o1
egjection of outgoing mail prow ides the detainee with signed written notice.” even though his notes
ndicated Lhat detainees were mof always provided with written notice. {Pls.” Exh. 14 (Garvia
Depo, at 163:1-11}).  In the review sheet’s “remarks™ seciion, he wrole: “Delainee will be
nofified if outgoing mail is rejected. not always with 2 wrilten notice. ™ (f4. at 163:7-11), Garcia
marked the answer “yes” and nol “no™ because he fele that the facility had met the spirt of the
standard by noufving the detninee, even thowgh the noufication was somelimes oral. (2. af
Bd:3-17). Hemacked “no™ next wo the companent, “Mail is reterned . Mo wrilen notice is given
to ¢ithier the addeesses or sender,” because be fell lack of notce reparding incoming mail was &
more serious problem, (fd. at 164 18-23 {~Whereas. [compared with the detention standand
component requiting officials rejecting outgoing mail to provide detainess with signed written
netice.] . . . you thought, well, that's prefty important when [incoming] mail is returned and
there’s no wriilen notice given 1o anybody and so, thereiore, T dunk ihat's serious enough that I'm
E0ing (0o put @ no? A Yes™)), Brisgon explained rhat she marked “M/A™ nexr o the " Acces: to
Legal Marerials™ component that states “The lacility supplements Arcachment A materials with
Lexis Mexig law Dbrary,” because “the aciluy had a similac electronic dutabase that they were
using called Westlaw and it complied with the imieni of the standard.™ {Pls." Exh. 17 (Brisson
Drepo. ar 51:22-532:7)). Bnisson also noted that the faciluy agreed to provide any additional
immigration taw materials that [CE supplicd to them. {Jd. at 35:4-7), She said she assigned an
ovorall rating of “acceptable™ at the epd of the checklist o " Access to Lagal Materials” hecause
"]l facility was . . complying with the intent of the standards and |was] willing to makée any
changes . . . necessary in order 1o fully comply with our standards. ™ (fd. s 54:21-29).

Having reviewed the evidence submirted by borh panies, the court concludes thar the
methodologies employed by all of ICE. the ABA, and the UNHCR have liovtations; these
Wmitations are inherent. however, in any review process that relies onmyriad individual reviewers
ta ohserve and evaluate conditions at mote than two hundred facilities,  All of the reviews - by
ICE, the ABA, or the UNHCR - provide some insight 1nto condidions at the detention facilities,
Altheugh cognizant of the limitations on their accuracy. the court concludes that, in combination,
they provide the best evidence availeble regarding the povernment's compliance with the detention
standards that are relevant 1o the Qramres injunction,
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has oot actieved anything even approaching substantial compliance with the Detention Standacds,”
They comend that unless the government can show thal it substantially complics with t_ia'r:
standards, their promulgation ¢oes not constilute a changed circumstance thal warrants dissnlutii:in
af the injunction.
£ Law Libraries And Access To Legal Materials

The Grantes injunction states: “Defendants shall provide detained class members with
those legal materials regarding immigration maiters which are cureently available in English and
Spanish, and should work inconpunctinn wirth counse! (or plaintifis to produce sdditional materials
in Spanish, Detention center law libraries should be sufficiently accessible ro detainees. ™" This
provision was framead to address Judge Kenyon's findings that the INS “acted in bad [aith by
Failing o respond 1o offers to provide . ., |egal rights materials in Spanish to by placed in the
lihracies at several detenticn centers” ; that detention faculives lacked comprehensive law librares;
and rhat writing matenials and implements were ool always readily available wdetainees, Cranres
5, GRS P Aupp. at 150102,

ICE facility reviews, ABA repores, and UNHER reports docutment the following problems,

representimg 20 violarions at 16 different derention facilities:

. There was no law library at one detention facility. Detainces al the oy were
required 10 request infopmation fram the legal depasiment, which forwandad the
requested material "™

* Four detention faciliies did non mainain the full compendium of law books Listed
in the detention standard's Supplement A, Le., statutes, cepulsions, trealises, and

praceice guidelines related to immigration, habeas petitions. civil procedure. asylum

" rantes Injunction, ¥ 9.

"M Exh. 19 at 0726768, Plainiiffs also idennified one facility where detainees in
abministrative andror disciplinary segregation were denied access 1 law librsries. (Pl Exh. ar
DOTA12-13). In two other facililies, segregatad detainees must request [aw materials, which are
then delivered to them. (Pis.” Exh. a0 DO5278-81; D4714).
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claims, criminal procedure, and legal research.™ Ofhe four fagilities, one did not

huuse any detinees. '™

* Two facilities fatled 10 supplement legal materials wiath Texis Mexis ElEC[FL‘JI:I'l[':
dalabases; ' six others had outdaed, missing, or defaced legal materials.''* -

. Three facilites permitted dewinees o spend ess than five houes in the [aw [ibrary
pier week,'

. Twa law libraries licked typewriters and computers. ™ A third did ool Biave

typewriters, writing implemenis, or paper.’”  Another law library had m

compuers and only one typewriter, which was oftien nonfuncrional '™

"“Pts,” Exh. 19 a1 D240 41; D513 19; DO5A49, 05639, DOA437-40, Set also Mot
it Exh. [ (Supplement A,

"Bl Exh. 19 3t D5AS9.
"Pls,” Exh. 19 at D02034; DO2753.
*PIs,” Exh. 19 ar DOM00596; DO4365-T4; DOS32T.30; DO726%; DOIT402-16.

"“Pig.” Exh. 19 at D002 D045 15-19; DOSEI0. Plaintufs also note that there ace (wo
facilities where detainges must forego recreation lime in ocdyr tg use the law library. (Fls.” Exh.
19 4t DOGSI3E-49: DIKILSEE),

1PlgT Exh. 19 at DO234R: D04 17778,
st Exh. 19 at D368

"“Pls," Exh. i9ar DO0G 144, Plainuifts identifted onc facility where detainees were charged
for photocopies (Pls.” Exh. 19 at DOLEE 14} and 3 second where the [ihoarizn made oo Tree copy
of any documen requesicd by o detainec, but charged . 13 for cach additional copy (Pls.” Exh,
al DOLTS22-32). A detamee av anenher facility reported that he did nol have access (o a
WpeWTiler, pens, paper, ot other supplies withowt paving for them, “although he sometimes
ask[ed| 10 borrow a pen.” (Pls.” Exh. 19 a1 DINESY3). A detainee avanother Fachity reponed
ihat “in erder to ger phatocopics tor his case, he sent a ledter 1o g friend on the "outside’ with the
relevant cianons and had the cases and statures sent to im. ™ Apparently, detanees at this facilily
must #sk he Kibrarian to make phowcopies foc them, Because the photocupier s located outside
the library and because the librarian may not leave detwinees unatended whiie they are in the
ltheary, detainess are effectively dended ase of the photocopier. (Pls” Exh_ 19 at DO17392).
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. Group Lepal Preseniations
In £991, Judge Kenyen modified the Orandes injunction to add tour conditions (hat :{]}pl}
solely to the Por Isanel Service Processing Center in Port 13sbel, Texas. Among these is ane tﬁéqt
requires grcrup legal preseniations: “The group legal rights presentantons currently mking ptace
jau Pom keabel] should continue m order o remedy the difficullics [detainecs experience]
comucting counsel and the problems with receipt of lepal fights materials, These presentations

may be ceplaced by a video approved by counse] for plaintiffs or by the Coun. Omnce apain, the

I Court wishes to relerate its hope that ai) parties can cooperate in the creation of 3 complete, yet

L]

comprehensible video.

The ICE detention standard on “Group Presenmiations on Legal Riphts™ permits and
encourages bacihties 1o host presentations on U S, immigration law and procedures when they
Peceive reguesty from attomeys or legal representatives interested in providing such presentations,
Although plaimiffs note thal a number af facilities do oot host presemations, and theee probibil
presentarions altapether, '™ the Pont Isabel facility is not among them. Consequently. plaintiffs®
evidunce does not show non-compliance with this aspect of the injunclion,

2. Telephone Access

Judge Kenvon fpuml 1hat detainees’ access to telephones was severely restricled by time
limuations, lack of functioning telephones, and!or restrictive TNS practices.  Chraales 1, 635
F.Supp. ar 1502, e also found thar detained Salvadorans had difficulty reaching atiorneys apd
relatives wsing “collect only™ telephones. fd. To remuedy these problems, the Oranles ijunciion
mandales hat the government “provide class members with aceest 0 telephores during
procecdings. ™' It also requires that the government *provide at least one telephone per 1wenly-
five {25) detainees wt detemtion centers.” and “ensure the privacy of attoreey-clicn

cemmunications, through the use of privacy panels between relephones or other eftecive

S Orumes Inpunetion, {12,
0np. at 24:20:25:5.

"“irctates [mpunctivn, § 4.
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The ICE detemtion standard on “Telephone Access™ requires that facilines pru?iﬂ%
detainecs with “reasonable and ewwitahle” relephone access.'™  As evidence that detainc‘&'a_-
continae te have difficolly accessing telephones duspite the injunction’s dircetives, plaintiffs cite
the fullowing from the 1CE reviews. ABA repons, and UNHCR findings: ™

* Twao facilities did not provide at [East one telephone per 25 detainges. '™

» Telephones at one facility were nat regularly imspected by staff o ensure that they

wore in good working order. Telephones at one facility were out ol service far
extenwled perinds of ttme. Detainees 3t anither faciluy complamed thar wedephones
often did not work- Phone access codes did nol work at one tacihty, The phont
system at another facility went down for a5 mueh a5 24 howrs at a time, and calls
wiere sometimes abraply cou off '

. Al one facility, dolainees {or their atiprneys) mosl make @ special request for

1

privacy {uring telephore calls, There was ne privacy alogether ar four

ergL ) He).
"UMal., Exh. K.

S Plaimifts opposition referenced additiooms] violatons, but plainiffs did not include the

referenced Bulus-numbered pages i their extubils. As a result, 1he coun cannot consider them
bn i amalysis,

P, Exh. 21 at DOT 1420, 11456; DOI0338. PiainGffs alse idennificd several facilitics
where telephone access policies were not posted in housing arcas and/ar oot fuily explained in
deainee hamdbooks, {See Opp. @1 25-26). Although posting aceess policies amt cxplaining them
in handbooks are reguired by the detention standard oo wlephone access, they are not addrasced
in the Oranres injunction. Failure to post the access policies i3 thecefore not directly relevant o
the conrt’s quiry,

“Pls.” Exh. 21 at DO11346: DO] 3848, DOOEATS: DOI7665.

"“Pls." Exh. 21 a DOB641-42. At ope facility, telephone calls arc private if they are
arranged through o case worker. (Pls” Exh. 2 o DO7023).
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Facilities, '™
These statistics represent vivkations at 11 detenlion centers. only 6 of which were [den!iﬁéﬁi
in 1CE facility reviews. The reviews documented related problems as well, including tirfee
restrictions on telephone use, lack of free calts 1o legad serviee providers, and welephones that

permil collect calls anly. ™ Although Judge Kenyon heard evidence regarding similar problems

'Pls.” Exh. 21 31 DOB434; DI2166; DOBS6S; DOIT408. In addition. various ABA and
LNHCR repores noted the Tollowing complaine regarding telephone privacy: Qne facility did not
maimnlain privacy bacricrs between telephones locared inhousing areas (Pis.” Exb, 21 a1 D{04241).
An ABA repon opined that “privacy may be compromised” because telephomes are located close
tr the television and sicting arca fer dewainees, (Pls.” Exh, 21 ar DO8260). At another faciliy,
ABA reviewers oheerved that there were privacy paritions between telephones, but expressed
concern that guards could potentially overhear telephone conversations becdose the telephones
wore Jovalcd just 10 feel away from the guard area, (Pls.' Exh. 21 at DD8437). Siatt menmbers
at ong faciliny wld ABA reviewers than detainees had privacy during telephone conversanons:
some detdinees, however, expressed concern about 1he lack of privacy and reparted that fighis had
erupted amoeng detamees who tried fo silenee ang anolber 5o they could canverse an 1he welephone.
{Pls.” Exh, Zh at DOR317, 8530). Sull another ABA report found that telephone conversalions
were “aob pariculany private” beczase detainees could be overheard by other detainees and by
stafl members. (Pis.” Exh, 21 a0 DO8588). One delegation reporied that telephone conversalions
were private 5o long as no one else was around. (Pls.” Exh. 21 ar DOSOF2). Ar another faciliey.
ABA reviewers copuluded that wwlephone canversations were nint private given the telephones’
prosaminy Lo orther detamees, (Pls' Bxp, 21 at DO1RR22.23), Women detaimees at yel another
lacility complained about lack of privacy during 1elephone calls. (Fls.” Exh. 21 a1 D13819).

SUPlainniffs cite the following problems as cxamples: Facilities in which inmates were
permuticd (o make only collec calls (Pls.” Exh. 21 at 17558, D239 DOZ3SS-00; DILYITT).
in which stafi members placed & {5-mioute time limit on telephane calls {Pls.” Exh, 21 a1
DUZG40; DUE36E; D16139); in which detginees were permitted 1o make only one free cail during
their first four days at the facility (P1s." Exh. 21 a0 D15871); in which detainees were non allowed
to make free calls 1o consulales, immigration couns, andfor tepal service providers (Pls.” Exh.
ZLoat D108 DI7IRI; DLITOD; Dl6e010; CO3491: DORSER, D1628%; DOSG52. [ A905;
D7408; DISELE-19): in which indipent detainees were Limied o one legal call per day (Pls.”
Exh, 21 oat DOAI23-24, 08226); and 1o whnch detamess were limated 1o iwid 30-minule atiormey
calls per momh (Pls.” Exh. 21 at DOB347). Derainees at one faciliy reported that requesis o
muake free calls o inmigration courts, consulales, andf/or pre bone legal services providers ook
up to one month o process. (P13 Exh. 21 a0 D1RE0T-08). ABA and UNHCR delegations also
reporied isolated complainis by delainees who could not receive telephone calls or messages from
their mtorncys {Pls." Exh. 21 at D©17361), and by detamees who reported problems contacting
their altorneys or consulates (Pis,” Exh. 21 at D16137-42; DOE6SG6),
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during the Qraates {rial. he did not mandute specific changes W addeess these 1ssues in the

I ImTunction,

E. Visitation
The Orantes injunction includes two provisions cegarding visitation, bath of which address

Judpe Keayon's concern that restricied viskeation hours “severely Limit the abiliy of attemesys dnd

& || paralegals 1o conduvt intetyiews with theie clients.™ Oranres ff, 685 F.5upp. at 1501, Paragraph

7 [ Feh of the injunction states: “Defendants shall allow paralegs] assistants working under the

!
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supervision of covnsel to have access 1o class members even though the paralegals are
unaccompanied by counsel,” Parageaph 70d} provides that “[d]efendants shall allow counsel or
paralepals working under the supervision of counsel reasonable access (o ¢lass menibars between
the hours of 900 a.m. and 9:30 p_m., excluding such tine as 15 necessary for reasonable secunity
procedures. Detainees should be given (he oplion 1© mect with their legal representatives during
mical hours, ™

The ICE detention standard on “Visikztion™ requires that facilinies perondt legal visits seven
days a week for ab least eight houwrs a day on weekdays and four hours a day on weekends and
holidays. Toensure that abwney conselations are private, facilies must provide private rooms
far lepal visits: noe auditory supervision is allowed during the visits,™

Plailts reviewed the ABA reports and [CE facility reviews related to tms detention
stendard and identifiad various deficicncies at several facilities, incleding resiriciions oo visigion
by tamily members and health care professionals, lailure wpost visitation towrs, and failare 10
include artorcy visitation hours in detainee handbooks.'™  The only televant deficiencies,
however, are hese 10 violanions:;

* Two facilities permined legal visitation on weekdays, but required approval before

*Maol., Exu

"PIs." Exh. 22 at DO04949; DODGA4R; DOOTTI6; DOOY203; DO0409; DOR456:
DOOI0E; DOI03T2; DOII313, 11348; DOOS440; DOOFIIT; DODR401; DOO61EY, 6222:
DOOIS02, DOO4512, 5440, 13773 DU3947T; DOMMIZY; DOOT276, 7288, 7472, 7484 DO0R42I:
DCHaTTY, DOOE237-38; DOLOL23; BO05424,
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legal visits could gecur on weekends, '™
v An ABA delegstion reponted “potentially problemaric atforney visitatian hours ":a.'t
one facility, '
. Oae faciluy in Pucrto Rico lacked a private awommey visitalion aréa. Thi:ea
deficiency was reponed on two separate visits in March 2004 and May 2005.7
. Four fagiites did nol permit dewainess o continue anorney meetings ‘hrough
scheduled meal periods. ™ A [ifth Bcility required prior approval before 2 detainue
corald meet With an storney duting weal pericds.*?
a, Correspondence, Mail, Funds And Personal Property
The derwention swadards oo “Correspandence and bail™ and “Funds and Personal
Properiy”™ encompass aceds addressed in two separate provisions of the Craares injunction,
Farapraph 2{a) requires that the governmeni permit class members W relain copies of the Oramtes
advisals and the free lepal services list they received when processed.  Paragraph # slates:
~ Defendants shall permil detained class members to receive and possess lepal materials explaimng
United States immigeation law and progedure, and any other wrien materials unless possession
of such matenials would conflicr with the maimenance of insiitutional securily.” These provisions
wore based on Judge Kenyon's finding that INS officials sometmes confiscared legal marterials
and legal forms that detainees reccived from their lawyers or from organizations that represented
detawizes, Oroenves I, 685 P Supp. a1 i50].
Plaintiffs cite a number of violations of the detention standards on “Mail and
Correspondence” and “Personal Propeny.® ABA and ICE facility coviews documented mnstances

in which staff members opened and mspected incoming peneral correspondence withoul the

“Pls.” Exh. 22 a1 DO04023; DOLSE64-73.

"Pls Exh, 22 s DOLTIES.

“UPIs." Exh. 22 au DIKMA62, T I0746, DOL0TT2, DO125TY, DRI 2604,
“Pls." Exh. 22 at DOXRGN: DO4447; DORIAL: DORI2L

“Pls.” Exh. 22 at D13010.
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I detaines present, failled o nolify senders amlipr addressees when they tejecied or censored

meoming of oulgoimg mail, and Laled e inform detainees of Wheir mail amd Cﬂri‘csmﬁndtﬂé;ﬁ
plicies, ' They also kdentitied isolated facilities that prohibited visitors from leaving pcrmn’a.!
propetry for detainees. failed 1o mtorm dewioces of policies regarding personal property. 'ﬁr
lacked peolicies for managing detainees” claims of lost, damaged, or forgotten property.' Of the
violations repotted, thiee - all of which were ideatified by LCE faciliy reviews - wnd o show
non-complianee with the provisioms of the Crantey injunchion andiar the existence of comditions
resembling those thar led Judge Kenyon to enter the injunction: {13 one facility did not permit
visitors 12 leave personal propenty for deiainees: (2) a second did non permic detainees (o retain
personal property "per policy”; and (3) a third did not peromt derainees m adminisicative
segregalion to relain persenal preperty.™  None of the identified violations pertains 1o (he
withbolding or confiscation of lexal materials, however.
h.  Hold Rooms

Hold rooms st dewemion facilities are used for “temporary deteniion of individuals awaiting
remmoval, fransfer, EQIR hezrings, medical trestment, ntra-facilily mavement, or other processing
mw or out of the faciliey,™™  Plainttfs argue (hat the facility roviews reflect “numerous
deficiencies thal might persuade class members W relinguish teir claims for relief and depart, ™'
The govetnment counters that conditions in held rooms are icrelgvant to the Grantes direelive thal
the government not use “(Mreats, miscepresentation, subkerfuge or ather forms of coercion, or in

any alther way altempt (o persuade or dissuade class members when informing them of the

MGpp. at 3231,

"YU an 33-34,

“'Pls.” Exh. 26 at DOLR3L; DOSO2S; DO76ST,
Wiply " Exh. 27.

"Opp. at 34:13-14,
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availabitity of volusary depariure,”™  This (5 hecavse the govermment asserts thal detemtion
Eacikily hold roome are oot used to process aliens, and it is during processing that altcns are mild
abons the option of volunary depaniure ™ Plainsiffs present no comrary evidence. and the court
has no reason to doubt the gavernmnent's represeniatin.

A the court explained o its order granting plawditfs discovery concerning the hwld room
stantdfard, however, compliance with the hald room standard is retevant in determining whether
DS pracrices celated 1o 1w traoscfer of detainees, from point of arrect 1o remate detention facilities
serve (0 (sukate the detainees and incresse the coercive nature of the atmosphers they coafront.
Judpe Kenyon viled such practices in bis opinion; whether they coabimue wday s relevant in
aseessing whether dotention copuitiens have improved appreciably since e injunclion was entered
w 1988, See Oranres ff, 685 F. Supp. at 1500 {“Class members, wherte transfersed, have heen
deprived of fud and kept incommunicada for extended periods of time. I is commaon (hat INS
deprives chass members of address books and telephone numbers in the course of transler, such
thal transfer serves o place them completely our of touch with friends and relatives who could
assist thein™ s sew alse el an 1301 ¢ Pressure by individual 1DOs upon Salvadorans (o return to
El Salvader 15 augmented by the orientation prescntation made by DSOs o newly arrved
Salvadorun and Guatemalan detainees gt Port Tsabel, who ace isoled amd quarantined until they
kave had a medical examination. They are seprepated from the regular detainee population in
Buildiog 39 where wthey receive an orienation ™).

Flainatks® review of the ABA, UNHCR and ICE reports identifted rhe following issucs that
were reported a8 12 different detention centers:

" Records at one facibiey showed that detainees m hold rooms were oot given [ood

ducing stays of six or mare hours, akloupgh the reviewer believed rhese incidences

reitectesd poor record keeping rather than a failure 1w provide meals, L.e., that the

¥ Orantes Tnjunction, § L,

“Reply at 45:20.22.
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meals were provided but ool bowged ™

Detainces at five facilities were ptaced m bold rooms for more thano the 12 IiUlzl_.rE
perntittcd by the detention sandard.  Thete was oo enforcement of the tih}_ﬁ
cestriction at 2 sixip fcilig. ™ '
Males and females wete wot adequately segregated in three facilies. '™

Hygiene deficienvies weee recorded at two facilines. Lo the first, the reviewer
reporied that “conditions were wrrible . There was no toilet paper, 1o facilities for
a detainee to wash [his] hands, and feces were smeared on the walls of the
roor, ~ ! The facility s hold roor did not kave soap, cops. of toilel paper: due to
lack ol seating, inmates were [ying an the foor ab the time of ingpectton.'™ At the
other Facility, UNHRC visttors found a hold room that was “complelely Bare, with
omly a small grate on the floor that detainges [had to] use as a woilet, "™

i. Administrative Segregation And EHsciplinary Segregation

Judge Kenyon found that class members were often placed in administrative sepregalion.

or sl fary confinement withouwl a hearing. See Grantes ff. 083 F.3upp. at 1503 {"denainees facing

solilary canfinentent for Jisciplinary purposes tn the Bl Centro und Bl Paso Secvice Processing

Cenlers did mewt recedve advance notice of the charges. the opporunity o present oral westiniony

an a hearing, the opportunity to confront and cross-examnine adverse witnesses, or (e opporiunily

r B reprosented by counsel or counsel substiogie™ ), He concluded that the povertiment used

adroinisiralive segregation “to circumvent the portion of the preliminary injunction than provide(d]

Pl

:-’.?PIE-'-

D021228-33.

Pl
Z.'-IP.IS__"
.

Hpls”

Esh. 28 ar D2[998-2200M1.

Exh. 28 at D021243.47; DO2ITET-93; DO2V745-40; DO21735-40, D2 1328-34,

Exh. 28 m DO21759-63; DO21722-24, DO216R6-BE.
Exh. 28 a0 D21264,
Fxh. 28 ul TMI21263-67,

Esh. 28 s D2YEED.
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procedural profections for class menmbers placed i solitary confinement for punitive reasons. ™
fil. The corresponding temedy is found In paragraph {0 of the iguaction, which siaees: |

* Diztendanes shall net pluce any class member ip selary confinement Bor 2 period :

of more than 24 hours except upon good cause shown and unless said class member

has been provided:

(a) Written notice of (e charpes in advance of the hearing:

{b) An Opponumily 1 appear gLy hearing befare impariial faet-lindecs and
I present witnesses aml docementary evidence al the hearing prior to
placement in sobitary confinement: aned

{c) A writlen statement of the reasons for any decision o discipline the class
members.

These procedural prosecttons shall apply whether the confinement is referred o as

"disciplinary” or “admmistrative” segregation or by any other name. "

To support s acgument thal the problems Judge Kenyon idemified concerming solitary
continertent oo longer exist, the govemment cires the detenion stamlards on “3Special
Management Unit (Administrative Segrepation)”™ and “Special Management Unit {Disciplinary
Segregation).” Plaintfls reviewed Baciliy repons reparding both standards, and idennified one
vialalion relevani to the (njuncrion’s prohibitons and Judge Kenyon's concerns.  This vielation
vccureed al the Bannock County Jail in Pacaiella, 1daha, whore detamees were given 3 copy of
the imiial weilen decisien and justifigalion far placing them in admipisicative segregatinn, but nol
of the determination ollowing review of the dooision by a supervisary officer.™ Plainiffs also
rdentified siluations in which detainecs in administrative segrepation were not proviged the same
[evel of visitation, telephone access, and law Uhrary access as defainees in the peneral

population, '**

'¥pls." Exh. 29 at DN09042.

"“Opp, a1 36-37. A seven facilities, detainess in administrative andfor disciplinacy
segregation were given limiled or no access to telephones. (Pls.” Exh, 21 a1 D13531; D13675;
DOEG 1 DO7400; DO76a0; DO145T; DO73i).  In addition, seven Fecilities denied visitation
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J- Conclusion Regarding Detention Conditions

There are 200 delerlion centers subject 1 the JCE detention standards '™ The [acility

righis 1o sepregated detainess, (Fis.' Exh, 22 a0 D17404; DOXM20; D13542; DO25S0S; D228,
4605, 0642, D1IA3: DOSS90, 13881, Two failivies did not pecmit personal or family visits,
hut allowed lepal snd religious visits. (Pls’ Exh. 22 at DO2116; ©OVOTS, (HETY, 04926), Ome
facilily aulthorized one visi per month for detainees who wiere segregated fur more than 30 days.
{Fls.” Exh. 22 at D331, L3686,

"% Bath parties submitted statistics regarding the percentage of facilities rated “acceptable”
with respect to the varioos detention standards. These statistical submissions frame the mater
quite differently. Plaintifis, in a footnote In their opposition brief, state thal *26 of 33 (49%)
faciluies [for which the goverament produced complete facility reviews for bath 2004 and 20605]
bad af least one Standard than was rated less than “acceprable’ in 2004, and 16 of those 26
| facilities fad at least one Standard that was rated |ess (han “accepiable” in 2005, In 2004, 46
Standards were rated less than “acceprable” at the 53 facilieies. In 2005, 11 of the Standards that
were taled tess than “aceeptable” were the same deficrencies foumd by reviewers in 20047 {Opp.
At 20-21 n, 19

The government, by contrast, submitted the dectaration of Sheri B. Glaser, an anorney
wha conduvied a similar siatsical analysis ol the 53 fagilnes. {Peclaeation of Shen R, Crlaser
{“Claser Decl.™)), Claser asserts that she reviewed ratings for the 17 detention standards
originally produced by the government o plainfiffs. (fd.. 4 13. N appears therefore thar her
analysis oanuls ratings for the detention standard op Hold Reoms, reviews for which were
produced following the coud’s QOctober 13, 2006 order regarding plaintiffs” moton for
reconsideration of Magistrate Judge Victor B. Kenton's discovery order. Ghaser noled tha there
were 1783 derenion standands for which reviews were originally produced (17 deteation starlards
% 53 facikities %2 years), aml thal 1744 were rated “accepuable.” (fd.. 4 2). O the 71 standards
ratesd loss than “acceptable, ™ acconding to Glaser, only 36 were related w the seventeen detenition
standards that the government believes are relevant 1o the Oraafes injuretion. (7. 9§ 31
Conseyuently. she concludes, there is only 4 2 percent ron-rompliance rale with standards 1hat
are elevans w this proceeding. (&2, {4).

ol surprisingly, ihe staistical coonclusions the partics offer support their respective
posiuons, While pladntilfs focas on whelber any of 33 detention facilities has been rated deficient
wilh respect 1o any of the 17 delention sizndards 1or which information has een produced, the
government combines all 53 facilities and all af e detention slandards 0 produsce s non-
compliance number, As is oft und famously said, "|t{hers are three kiods of lies - lies, daimed
lies and statistics,”  Despite their disparate approaches, neither plaintiffs’ nor defendants
statistical summary of the f2cility reviews provides the court with muoch useful data. A Taciliy's
“deficient” or “at-risk™ mting on a particulsr delention standard is only margigally, i at ail,
related to the court™s tgoicy., waless it was rated “deficient™ or “ar risk™ because of a deficiency
that iy relevant to provistons of the Graales injunclion. Knawing that 49 percent of 53 facilities
were rated less than “acceptahle”™ in at least one detention standard, oc that ooly 1w peroenn of
1785 detention siandards were raled less than “acceptable, ™ withow further information regarding

i
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revigws that the povernment produced relate to only 2 ponion of these 201 detention centers. As
the tore going summary of ihe evidence reveals, the ABA. the UNHCR and [CE have :inr:umcmad
a significant number of violations relevant to the provisions of the Cranfes injunclion and/or lh‘e

concerns that led W jts issuance at detention centers for which reviews were produced ™ Most

the reasons tor the deficient ratings, s nod of assistunce in determining whether the Crantes
njuncton ought 1w stay in place.

" i nonih after e hearing on this otion, plaistiffs submitted a copy of a newly-released
report by the DHS Office of Inspector General.  This repon sets forth conclusions and
recommendatiens by the Q00 based on ats audic of compliance with selected detention standards,
al five detemion facilmies: (1) Berks County Prison (BCF), Leesport, Pennsvlvama,
(2 Corrections Corpocation of America (CCA) Facility, San Diego, California; (3) Hudson
County Carrection Center (HUCC), Kearny, New Jersev: (4) Krome Service Processing Cenier
{KSPC). Miami, Florida: and {5) Passaie County Jail {PCI), Paterson, New Jepsey. (0]G Repart
at 1), The courr bas reviewsd 1he repart and identified the following findings that are relevant
1o the mqurry al haned:

Dretainees at HOOC lacked Lexis Nexis access gnu! Tanary 2005, when officials
installed two computers with Lexis Mexis software, At BCP, detainees did not
have Lexis Mexis access during the entire month of March 2008 because officials
did nou eealize thar the software license hud expiced. Ay PCI detainees did not
have access to any legal materials doring November 2003 because the faciliny’s
license for the mawecits kad expired. Legal mawrials were restored on December
L, 2005 after ICE provided the faciliy with an updated version of the fmmigrarion
Cerse Law Bhoary on disks. ¢OIG Repart at 16-17),

. Two detainees st HOCC weee placed in disciplinery segregation withoul 3 hearing
n JTuly 20005 They were subsequently found pot guilty. The OIG s andu ac PCI
revealed six mslznces inwhch detamness were placed in disciplimary segregabioo
before a hearing was held. These detainees too were later found not guilty. {OIG
Repornt at 163

. On October 21, 2005, 4 of 1] wlephones in the male visitation oot at PCT were

™ol operationat, A momh bater, Lofthe §itelephones did not work, AT CCA San
Diega. 13 of 60 phores in the detainee visilor area were nonfunctional on Apeil 19,
2005, {OI Report at 24).

. Auditors nwed privacy concerns with regard to the placement of telephones at
BCP, HCCC, CCA San Diepo, and PC). (OIG Report at 24}, They also
ervountered substaniial problems placing free welephone calls o consulates and pro
Mone lepal services s PC). (101G Report al 25).

Fallowing complelion of the revicw, ICE removed all immigration detainees from PCJ
{OLG Report al 38), where 21 majority of the viskations (both those redevant and not celevant 1 the
Cranires inpanctionp occurred. The O1G nated that ICE vk “immediate action w addoess many

13
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nentably. violaions of the provisions regarding law libraries and access 1o legal materials WeTe
ceported at 16 facilities.  In addition, L1 detenfion centers reported wiolalions of pmvia'tn'-ujé
regarding telephone zccess, while another % reporied violations of provisions eequiring atlequa'xe
acuess 10 attarneys.  In concluding that the aumber of violations is significant, the court gives
considerable weighl 1o evidence sugzesting thal the fsciliny reviews have uaderstated - perhaps
severely - violations of 1he stamdards al the varions detention centers. The ABA and UNHCR
reports, for example, rowtinely identify deficiencies that are not capiured by ICE facility reviewers
i their anmual inspections, lodeed, i a December 2006 repom, the DHS Office of Inspector
Oeneral O™ publicly questioned the “thoraughpess™ of the penadic facility reviews, The
O noted that os own ceview of Dve doetention ceaters - all of which were rated “acceptable™
Iy ICE revicwers — revealed “instances of non-complianee . . tha were ool identified during
the TCE annual inspection of the delention facilieies.™" ™ The OTGs findings regarding the Passaic

County Jabl were sufficiemly scrious thai they caused ICE 1o move alf immigration detainees

of [is] concerns.™ {OIG Repord au 1), |t stated: “We made 13 recommendalions addressing the
areas of non-compliance wWennfied. [CE partially or fully concorred with 9 of the 13
recommendations and the proposel actions (o implement the 9 recommendations are adeguate,”
(OIG Report at 1)

It appears that sume of the delciencies reported by the GIG duplicate the problems noted
it the Factlity reviews submitted to the court. While the court has not systematica]ly caialogued
the detentoon Facility reviews inits possession W dotermine the ievel of duplication, it is aware that
delicicncies an PCJ figure prominently in the facility reviews on which plainnfis rely, The most
rroubling aspect of the QIG report lies not i its repoct of specific deficiencies, however, but in
Ifs observation that the review “identified innances of non-compliance regarding heahh care and
general conditions of confinement Mat were not 1dentified during the LCE 2nnual inspection of the
detention facilities. " (OIG Report at 36). The count undersiands that ICE manages 201 detention
facilities. some 300 Oeld reviewers, and 18,000 g0 20,000 detainees, (Evans Deper. A 23:10-11,
32:24-25). The scope of the DECU's task necessarily prevents pertection.  MNonetheless, 1n
reaching 2 conclusion regarding current detention condilions, the court takes Q1G's conclusion
1k account in assessing rhe comprehensiveness of the facility reviews thal form a significant part
of the evidence in the record.

“OIG Repon at 36,
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Boused at that facility."™ Yet, the Passaic County Jail received an “acreptable™ rating during i.[.s
amual 1CE review, ™ The wiality of the evidenge (hus sugeests thal the incidence uf m}-r'l..-
conmpliance is higher, perhaps substantially higher. than thar reported by JCE facilwy revicwers.

To obtait celiel feom 1he sweeping type of mjunction Judpe Kenyon issued, of course, the
vase law does not require that the government show not only that it has wmplemented stamlards
to address the problems that [ed 1o issuance of the injunction, but also that i has a [0 percent
record of complying with those stardards. Rather, the Supreme Court has stared that. coupled
with the elimimation, "o the exent praciicable, ™ of the underlying problem the ifunction sougtt
e address, good faith eflos to comply are sufficient w justify dissoiution of a reform deceee that
impeses judicial gversight on an institstion properly povernad by a brasch of goverament other
than the federal judiciary, See Doweld, 498 LS. at 249 {on remand, “[i[he District Courl should
address itsell to whether the Board has complied in good Gaith with the desegregation decree since
W was entered, and whelher the vestiges of past discrimination had been eliminated 1o the exien
practicable™).

Menetheless, the cown cannot conclude that the problems addressed by the injunction have
been eliminated “1o the exlent practicable, ™ given evidence that ar detention facilnies for which
reports were produced (here bave been a significant nomber of viplations of critical provisions of
| the imunchon dealing with Jefainees’ access to legal materals, wlephone use, and atormey
visits."™ This substamial evidence of non-compliance persuades the cour that detention center

E combinions are nol so changed as to warrant dissolution of paragraphs 1. 329" and 13-15" ol the

E P at 38,

"I 336,

M8er Orantey Injunction. 79 3- 9. [4-15,

! “*Paragraph | enjoing defendants feom “empluoy]ing] threats, nojsrepeesentation, sublerfupe
ar wther forms of coercion, or in any mber way anempt{ing] e persuade or dissuade ¢lass
members when intorming them of the availabilily of volunary deparere. . . 7 {Oranley
Imunetion, % i) Paragraph 3 of the mjunction restraing defendants from “advis]ing],
encourag[mg]. or perswadfing] [a] class member 1o chanpe his or her decision™ to apply for
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Crrantes injunction. By comirast. the evidence shows only isolawed tor noj violations of para grapl':.u
10 and 12 of the injunction, 1.e., provisiond regarding administrative segregation and h:g.gill'
presentanions, Accordingly, the cowrt finds it appropoate 1o dissolve paragraphs 10 and £2 nﬁtié
Cranies injunchion. ™

The coun is cognizant of the principle that (he legistative and execulive branches possess
plepary authority over immigration. See Maufews v, Diez, 426 U5, 67, 81 {E%75) (“For reasons
loog recognized as valid, rhe responsibility for regulating the relationship between the United
Siales and our alien visitors has been committed to the pelitical branches of the Federal
Covernment ™), see alsu Lem Moonr Siag v, Unired Stares, 158 1.5, 338, 547 (1895) ("The power

of Conpress o exclude aliens allogether from the United States, or o prescribe the terms and

asylumm,  Mone of the evidence before the court demonsirates that the detention skandards
promulgated by the sovernment have obvisted the need for these provisions of the injunchion,
Consequently, the courl declines ta dissglve them. Iy potés. in fact, that cvidence of non-
compliance with the Hold Rootn standard suggests that various forms of coercion that concerned
Judge Kenyon remain potenualiy extanl wday. See, e.z.. Qrantes {f, 683 F.Supp. at 1500
§*Chass members, where transferred, have been deprived of Food and kepl incommunicado for
exteruded perasds of e, 1t i commaon that INS deprives class members of adidress books and
telephione numbérs in the course of transler, such that transfer serves 1o place them completely
oul of towch with friends and relaives who could assist them™}; see also fd. at 500 (~Pressure
by individual TDOs upon Salvadorans to reun 1o Bl Salvador is avgmented by the orientation
presentation made by DSOs w newly arrived Salvadoran and Guatemalan detainees al Port 1sabed,
whi are 1solated and quaramined until they have had a medical exarmination. They are segregated
trom the regular defainee population in Building 3% whene ey recgive an orientation”

""Puragraph 13 requires that ICE officers and Burns or other privale security guards
working al the Pon lsabel processing center rreeive training, ceparding the cequirements of the
imunelion. Since certain provisions of the injunction remain in foroe, this provision tod must
reman in force, '

"™Paragraph 11 of1he injunclion {the “fransfer provision™) prahibits the governmeni from
transterring class members who are uarepresenisd by counsel from the district of apprehension
for at Jeast seven days, In an order issued October 11, 2(KM, the court added language to
parsgraph 11 1o clarify thad it does not prevent the transfer of individuals subjeet to final orders
of reengval entered as a resull of expedited removal proceedings. (See Docket Mo, 7333, Indoing
si, the court addressed the povernment's primary chjection to patagraph L1, As the parties have
adduced no eyidence that warranis dissolution of paragraph 11. as modified, the court declings
e enter such an arder at this time.
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conditions Upon which they may come into this couniry. and to have s declared policy in that

regard enfarved exclusively through cxecutive officers, without judicial intervention, 15 seteled by

3 | our previous adjudications™); Vearur-Esconilla v Immigration ond Naturalization Serviee, 047

F.2d 28, 30 {9k Cir. 19810 (noting (that Justice Harlan’s statement “still clearly expresses the
Court's positiun®). This does oot icmunize the THS from injunctions or jodicial eversight,
however, as Judpe Kenyon's order and the Minth Circuis decision affirming it demonstrate, See
also LaDuke, 762 F2d at 1324 (emering an injunciion against the IS while noting that
“lejrdorcement of the nation’s immigration laws has been Jelegated by Congress 1o the Executive
Granch. Nonetheless, the federal judiciary has been vested with the ublimate authority @
determing (he constitwtionaliny of the aclions of the other branches of the federal povernment.
While the co-equal branches of the federal government ate entitled o the widest latida m the
thspateh of [their] own inlemal affairs, the executive hranch has no discrenon with whiel o
violate constimutional rights™ {cirarions omiteed, alterations otiginally; Mremaifonal Molders” &
Alltedd Workers™ Local Univn No. 164 v, Nefsam, 799 F.2d 547, 551-52 (b Cirs 1986) (2 jNS
I$ cOomect thal courts are reluctant @ enjoin law enforcement agencies entitled 1o “the widest
latitude: in the “dicpatch of |their] own inernal affairs.”" - -, However, the INS has “ao discretion
with which to vivlale constitutional rights' "),

Had the record revealed (han maintenance of the injunciion was no longer required to fulfill
the purposes for which it was enteced, the coun would net have hesiated o dissolve it. For the
repsons stated, however, the court concludes the government bas not established thit promulganon
of the [CE detention standards ard the end of the Salvadoran civil war constitule sufficient|y
changed circumstances that all provisions of the Orantes imunction retated to deteniion condirions
should be disselved. Documented levels of non-compliance with relevant standards indicate that

the injunetivn remains necessary o ensare (hat Salvadorans are able to exereise their right to apply

| fior asyluns treely and mtellipentiy.

I, CONCLUSION

For the reasons stated, the court granis the yovemment's ootion @ dissolve pacagraphs

T




L[| L0 angd 12 of the Orgates injunciion.  [L denics the motion in all other respects.

2
3| DATED: Julw 23, 2K
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