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™No counsel for any partyauthored thisbrief inwhole orinpart, and
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Lettersof consert to the filing of thisbrief have beensubmitted to the clerk
pursuant to Supreme Court Rule 37.3(a).
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The Georgia Codition For The Peoples Agenda
(GCPA) isan organized group of representatives fromall of the
major civil rightshuman rights/peace & justice organizations
and concerned citizens of thestateof Georgia. Dr. Joseph E.
Lowery is the Convenor of this coalition, whose members
include: AFLCIO; Atlanta Millennium Section NCNW,
Concerned Black Clergy; Ebenezer Baptist Church; Georgia
Association of Black Elected Officials Georgia Coalition of
Black Women; Georgia NAACP; Juvenile Justice Task Force;
Lindsay Street Baptist Church; ProgressiveBapti stConvention;
Providence Baptist Church; RAINBOW/PUSH; Southern
Christian Leadership Conference; and Trinity House. The
mission of the coalition is (1) to improve the quality of
governancein Georgia, (2) tohep create amore informed and
active electorate, and (3) to have responsive and accountable
elected officials. Among its projects, GCPA has launched a
massive statewidevoter reg stration and mobilization crusade
with agod of registering 100,000 new voters. Central to the
fulfillment of itsmission is the adoption and maintenance of
redistricting sysems that do not lead to retrogresson in
minority voting strength and provide dl voters of thestatethe
equal opportunity to participatein the political processand el ect
candidates of their choice.

SUMMARY OF ARGUMENT

The Stateof Georgia'sproposed " equal opportunity,” or
50-50 chance of winning, standard for Section 5 preclearance
would, if adopted, haveadevastatingimpact on minority office
holding and voting rights. A 50-50 chance of winning isalso a
50-50 chance of losing. If the state were allowed under Section
5 to adopt a plan providing minority voterswith only a50-50
chance of electing candidates of ther choice, the number of
blacks eected to thelegislaturewould likely becutin half. The
state proposes, moreover, that "the point of equal opportunity
is44.3% BVAP." Theadoption of such astandard would dlow
the state to abolish many, if not most, of the majority black
districtsin the state.

Givenpast and continuingpatterns of racial blocvoting,
blacks have been elected to officein Georgia and throughout
the South primarily in majority black districts. Experience has
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shown that white candidates are all but prohibitive favorites to
win in majority white districts. The state's 50-50 chance of
losing sandard would cause a sgnificant reduction in the
number of black office holders and should be objectionable
under theretrogresson standard of Section5articulated by this
Court.

The state's claim that the Department of Justice (DOJ)
and the three-judge court gpplied a "black maximization™
standard is completely belied by the record. Although the
stat €'s proposed senate plan reduced the black population in 12
of the 13 majority black districts, DOJ contested, and thethree-
judge court denied preclearance to, only three of the districts.
The absence of "black maximization" is further evident from
thefact that the state's house plan was precleared, eventhough
it reduced the black population in a number of districts
compared to the benchmark plan. Similarly, DOJ did not
contest, and the three-judge court precleared, the sate's
remedial plan despite the fact that the black populationwasstill
lower, by an average of 4.51%, in dl three senate district
compared to the benchmark plan. If there is a "ratcheting"
process at work in the court's opinion, asthe date contends, it
isonethat "ratchets’ black majorities down.

The state failed to carry its burden of proof that the
reductions in black population in the three senate districts
would not a cause a"worsening" of the electoral opportunities
of minority voters. Theexpert testimony presented by the state
wasdeeply flawed and, asfound by thethree-judge court, "was
woefully inadequate’ to support acontrary holding.

The three-judge court correctly found that the state
failed to present "any" evidencethat adecrease in bladk voting
power in the three senatedistricts at issue would be offset by
gainsin other districts. Theblack populationwasdispersed, not
to enhance minority "influence," but to enhance the electora
opportunities of Democrats, particularly white Democrats.

The fact that some black members of the legislature
voted for the state's plan is irrelevant to the issue of
retrogression. Section 5 wasenacted to protect minority voters
froma"worsening” of their voting strength, and not to protect
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incumbents or promotethe electoral fortunesof any particular
political party.

This Court has rejected the application of Section 2
"results" analysis to Section 5 preclearance. The adoption of
the statés "egual opportunity” approach would require each
submitting jurisdiction to show that its proposed change in
voting did not have discriminatory results, and would burden
the Section 5 preclearance process.

Georgia's statewide redistricting plans have been a
constant subject of Section 5objections and litigation. At the
local leve, from 1974-1990 some 57 counties and 40 citiesin
the state were sued over their use of discriminatory at-large
elections, and in nearly every case some form of district
elections was theresult. This entire higory of discrimination
should be taken into account in determining the retrogressive
effect of the state'ssenateplan.

Congress has provided adua mechanism, including a
private right of action, for enforcing the provisions of the
Voting Rights Act. In recognition of that fact, the courts have
routinely allowedinterventionin Section 5 pred earanceections.
Private intervenorscan bring an informed, loca perspectiveon
current and historical factsatissue. Experience hasshownthat
DOJ and private litigants have often disagreed ove the
standards to be applied under the Voting Rights Act. Public
policy of enforcing the act and ensuring minority accesstothe
political process support a right of private intervention in
Section 5 proceadings.

ARGUMENT

|. The State's "Equal Opportunity" Standard Would
Have a Devastating Impact on Minority Voting Rig hts

The date of Georgia proposes that a new "equa
opportunity” to elect standard, which it defines as "a 50-50
chance of electing acandidate of choice,” Georgia v. Ashcroft,
195 F.Supp.2d 25, 66 (D.D.C. 2002), should be adopted to
replace the well established "retrogression,” or "diminished"
opportunity, standard consistently applied by this Court in
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determi ning preclearanceof proposed changesin voting under
Section 5 of the Voting Rights Act, 42 U.S.C. § 1973c. See,
e.g., Beer v. United States, 425 U.S. 130, 141 (1976) (a
reapportionment plan may not "lead to aretrogression in the
position of racia minorities with respect to their effective
exerciseof theelectoral franchise"), Bush v. Vera, 517U.S.952,
983 (1996) (the electoral opportunities of minorities may "not
be diminished, directly or indirectly, by the Stat€e's actions");
Renov. Bossier Parish School Bd., 528 U.S. 320, 335 (2000) (a
proposed voting change may be "no more dilutive' that the
preexisting practice). The state's proposed new "equal
opportunity” <sandad, if adopted, would be planly
retrogressve and have a devastating impact upon minority
voting strength.

A 50-50chancetowinisaso a50-50 chancetolose. If
the state were allowed under Section 5 to adopt a plan
providing minority voters with only a50-50 chance of el ecting
candidates of their choice in the existing maority black
districts, thenumber of blackselected tothe Georgialegidature
would likely be cut in half. Section 5, whose basic purposeis
to maintain the staus quo and prevent covered jurisdictions
from enacting new voting practices that diminish minority
voting rights, South Carolina v. Katzenbach, 383 U.S. 301,
334-35 (1966), cannot be construed to countenance such a
retrograde result.

The 50-50 chance standard promoted by the state is
actually far more retrograde even than it appearsin the factual
context of thiscase, for if it were adopted it would permit the
state to abolish a/l of the majority black districts in the state.
The state, and its expert, Professor David Epstein, contend that
"the point of equal opportunity is 44.3% BV AP, which means
that 'there's a50-50 chance of electing a candidateof choice in
adistrict with an open seat and with 44.3% BVAP." Georgia
v. Ashcroft, 195 F.Supp.2d at 66. See also Brief of Appellant,
p. 16 (blacks have "an equal chance of winning an open-seat



election where the BVAP was 44%").? The adoption of the
state's equal opportunity standardw ould permit the abolition of
many, if not most, of the majority black districts in the state,
would eviscerate the concept of retrogression under Section 5
in redistricting, and, for the reasons set out more fully below,
would roll back the gains in minority office holding since
passage of the Voting Rights Act. It would also allow the state
to do precisely what Section 5 was designed to circumvent, to
stay "one step ahead of the federal courts' by adopting new
discriminatory voting procedures. Beer v. United Stat es, 425
U.S. at 140.

A. Majority Minority Districts Have Been Key to
Minority Electoral Success

On the eve of passage of the Voting Rights Act, there
were fewer than ahundred black eected officids in the entire
eleven states of theold Confederacy. U.S. Commission on
Civil Rights, Political Participation 15 (Washington, D.C.:
U.S. Government Printing Office 1968). By January 1993 the
number had grown to 4,924. Joint Center for Political and
Economic Studies, Black Elected Officials: A National Roster
xxiii (Lanham, MD: Univergty Press of America 193). The
key to theincreasein effective minority political participation
and black officeholding has been the creation of majority-
minority districts. Indeed, it is only the creation of such
districts under the Voting Rights Act that has succeeded in
blunting the effects of systematic white bloc voting.

Throughout the 1970s and 1980s only about 1% of
majority white districts in the South elected a black to a state
legislature. Blacks who were eected were overwhelmingly
from mgority black districts. Lisa Handley & Bernard

2prof. Epsteingave simil ar testimony in Colleton County Council
v. McConnell, 201 F.Supp2d 618, 643 (D.S.C. 2002), a case involving
court ordered redigtricting in South Carolina Inrejeding Prof. Epstein's
analysis that a black VAP as low as 45.58% was the "point of equal
opportunity,” the three-judge court concluded that "a majority-minority or
very near majority-minority voting age populationineach district remains a
minimum requirement” in order the saisfy the requirements of the Voting
Rights Act. Id.



Grofman, "The Impad of the Voting Rights Act on Minority
Representation: Black Officeholding in Southern State
Legidatures and Congressional Delegations,” in  Quiet
Revolution in the South 336-37, edited by C. Davidson & B.
Grofman (Princeton: Princeton Univesity Press,1994). Aslate
as 1988, no black had been elected from a majority white
districtin Alabama, Arkansas, L ouisiana, Mississippi, or South
Cadlina. Id. at 346. The number of blacks elected to state
legislaturesincreased dter the 1990 redistricting, but agan the
gain resulted from an inaease in the number of majority black
districts. David A. Bositis, Redistricting and Representation:
The Creation of Majority-Minority Districts and the Evolving
Party System in the South 46 (Washington, DC: Joint Center
for Political and Economic Studies, 195). The most
comprehensive and systematic study to date of theimpaa of
theVoting Rights Act from 1965to 1990, Quiet Revolution in
the South, concluded that "theincrease in the number of black
elected officids is a product of theincrease in the number of
maj ority-black districts and not of blacks winningin majority-
white districts.” Handley and Grofman, "The Impact of the
Voting Rights Act on Minority Representation,” 335.

The pattern of blacks winning dmost exclusively from
majority black legislative districts is particularly evident in
Georgia. Of the six bladk state senators and twenty-two
representativeselectedin 1974, only one-—Michael Thurmond,
whose district included the university town of Athens—was
elected from amajority white (57%) district. The remaning
black members were elected from districts that ranged from
56% to 99% black. Laughlin McDonald, Michael Binford &
Ken Johnson, "Georga," in Quiet Revolution in the South 87.
The plan adopted in Georgiain 1982 increased the number of
majority black senate distrids from two to eight, and the
number of majority black house districtsfrom twenty-four to
thirty, setting the stage for increased black representation in
both houses of the general assembly. Ga. Laws 1982, pp. 444,
452; Georgia Legidlative Information Services, Georgia State
Senate Districts as Reflected in SB 388, statistical sheet,
Updated April 1984, and Georgia State House Districts,
Updated Mar ch 1986.

Under the 1992 legidlative plan, as in the past, black
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electoral successin Georgiawas confined almost exclusively to
the majority black districts. Of theforty bladks elected to the
house and senate under the 1992 plan, all but one was elected
from a mgjority black district. The lone exception was Keith
Heard from House District 89 (42% black) in Clarke County,
the home of the University of Georgia. Whites, on the other
hand, not only won all but one of the majority white digricts,
but also won fourteen (26%) of the mgority bladk didricts.
Members of the Georgia General Assembly, Senate and House
of Representatives, Second Session of 1993-94 Term (1994);
Johnson v. Miller, Civ. No. 194-008 (S.D.Ga.), trid transcript,
Vol. 4, p. 237, Stipulations Nos. 61-63, Joint Ex. 11. Not
surprisingy, thethree-judge court in Johnson v. Miller, 922F.
Supp. 1552, 1568, 1570-1571 (S.D. Ga. 1995), concluded that
because of racid bloc voting, a district maintaining the
percentage of black registered voters as close to 55% as
possible was necessary to avoid dilution of minority voting
strength in the state's Fifth Congressional District.

The same pattern of polarized voting has continued
under the 2002 plan. Of the ten blacks elected to the state
senate, all were elected from majority black districts (54% to
66% bladk population). Of the thirty-seven blacks elected to
the state house, thirty-four were elected from majority black
districts. Of the three who were elected from majority white
districts, two (Keith Heard and Carl Von Epps) were
incumbents. The third black, AlishaThomas, was elected from
athree-seat district (HD 33). 2003 House of Representatives,
Lost & Found Directory.

Thepattern of minority office holdingprincipdly from
majority bladk districts exists at the city and county levelsin
Georgiaaswell. Based upon asurvey conducted in 1989-90of
citiesand countiesin Georgia, Quiet Revolution in the South
concluded that:

The increasein black officeholding caninlarge
measurebetraced directly to the gradual demise
of at-arge dedionsand the implementation of
single-member didtricts containing effective
black voting majorities. These changes were
neither self-executing nor voluntary, but were
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coerced throughacombination of congressional
legslation, favorable judicid decisions, the
enforcement of the preclearance requirement,
favorable judidal decisions, and litigation
efforts of the civil rights and minority
communities.

McDonald, Binford & Johnson, "Georgia," 90.

The most notable exception to the pattern of blacks
losing in majority white districts, and upon which the state
places specia reliance, Brief of Appelant, p. 13, have been
judicial elections. Judicid elections, however, areuniqueinthat
they are subject to considerable control by the bar and the
political leadership of the state. Candidates are essentidly
preselected through appointment by the governor to vacant
positions upon the recommendation of a judicial nominating
committee dominated by the bar. The chosen candidate then
runs in the ensuing election with all the advantages of
incumbency. Judicial elections are low key, low interest
contestsin which voterstend to defer to the choicesthat have
previoudy been made. Robert Benham, elected to the court of
gopeds in 1984 and the state supreme court in 1990, and
Clarence Cooper, elected to the court of appeasin 1990, were
preselected in this manner. McDondd, Binford & Johnson,
"Georgia," 85. Theability of preselected blacks to winlow key
judicial electionsdoes not, however, trandlateinto the abil ity of
blacks to elect candidates of their choices in majority white
state house and senate districts.

Given the continuing levds of white block voting
identified by thethree-judge court in this case, 195 F.Supp.2d
at 69, white candidat esareall but prohibitivefavoritesto win in
maj ority white legislative didricts in Georga, not to mention
therest of the South. To provide black voters an opportunity
to elect candidates of their choice only in selected districts, and
with reduced bladk populationsthat provide a 50-50 chance of
losing, would cause a sgnificant redudion in the number of
black office holders and should be objectionable under the
retrogression standard articulated by this Court.



[l. The State's ""Maximization" Charge Is Belied by the
Record

The state's claim that the Department of Justice (DQJ)
has a policy of insisting on "high concentration,” "super
majority" black digricts, Brief of Appellant, p. 30,iscompletely
belied by the record in thiscase. As appears from the table
below, the plan proposed by the state for the senate contained
13 districts with amajority black population and/or voting age
population (VAP).® Despitethefactthat there was an absolute
retrogression in black voting strength in 12 of the districts
compared to the preexisting benchmark plan, DOJargued that
only three digtricts violated Section 5, i.e., SDs 2, 12, and 26.
Georgia v. Ashcroft, 195 F. Supp. 2d a 37.

MAJORITY BLACK DISTRICTS IN BENCHMARK AND

PROPOSED SENATE PLAN
BLACKDISTRICTS EXISTING PLAN PROPOSED PLAN
*2 (Savannah) 64.76% 54.99%

60.58%BVAP 50.31%BVAP
10 (Ellenwood) 73.5% 64.87%
70.66%BVAP 64.14%BVAP
*12 (Albany) 59.31% 53.51%
55.43%BVAP 50.66%6BVAP
15 (Columbus) 64.32% 53.74%
62.05%BVAP 50.87%BVAP
22 (Augusta) 66.84% 54.71%
63.51%BVAP 51.51%BVAP
*26 (Macon) 66.62% 54.88%
62.45%BVAP 50.8%BVAP
** 34 (Morrow) 36.4% 52.94%
33.96%BVAP 50.54%BVAP
35 (Atlanta) 77.68% 62.71%
76.02%BVAP 60.69%BVAP
36 (Atlanta) 65.3% 61.9%

*The United Sates, based uponits census calcul ations, concluded
that only 11 proposed digrids cortained majority black VAPs. Thestate
contends that thenumber is13. Georgia v. Ashcroft, 195 F.Supp2d 56.
Without attempting to resolvethisdispute, thefiguresset out i nthetableare
those of the stat e, since no matter which figures are used the proposed plan
reduced the black population in 12 districts.
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60.36%BVAP 56.94%BVAP
38 (Atlanta) 78.06% 63.59%
76.61%BVAP 60.29%BVAP
39 (Atlanta) 58.65% 60.01%
54.73%BVAP 56.54%BVAP
43 (Decatur) 89.63% 64.88%
88.91%BVAP 62.63%BVAP
44 (Joneshoro) 52.8% 38.23%
49.62% 34.71%
55 (Clarkston) 73.73% 61.85%
72.4%BVAP 60.64%BVAP

* Disgtricts challenged by DOJ and denied preclearance.
** New district created in proposed plan.

That DOJ did not apply a black "maximizaion"
standard, asthe stateinsists, Brief of Appellant, p. 39, isfurther
evident from thefactthat DOJ did not pose an objection to the
state's house plan, despite the fact that it reduced the black
population in a number of house districts compared to the
benchmark plan. Georgia v. Ashcroft, 195 F.Supp.2d at 95.

DOJ did not in any event deny preclearance to the
states sende plan. That was done by thethree-judge court in
a carefully reasoned, narrowly tailored opinion applying the
standards for retrogression under Section 5 consistently
articulated by this Court. See Georgia v. Ashcroft, 195
F.Supp.2d at 31, 74 (applying the "diminished" opportunity
standard of Beer v. United States, 425U.S. at 141, and the"no
more dilutive" standard of Reno v. Bossier Parish School Bd.,
528U.S. at 335). In preclearing the house plan, thecourt held
that:

While some of the existing House districts
would experience decreasesin BV AP under the
proposed plan, there is no evidence before the
court of racially polarized voting in any House
Districtsthat might suggest that these decreases
will have aretrogressive effect.

Id. a 95. No amount of distortion by the state can transform
thisstra ghtforward gpplication of theretrogression standard of
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Section 5 into a mandate for "supermajority” black districts.
That the court did not apply such a mandate is further evident
from its explicit acknowledgment that:

the Voting Rights Act allows states to adopt
plans that move minorities out of districts in
which they formerly constituted amajority of
the voting population, provided that racial
divisions have heal ed tothepoint that numerical
reductions will not necessarily translae into
reductionsin electoral power.

Id. a 78.

In 12 of the proposed senate districts, thereductionin
black VAP ranged from -3.42% to -26.28%. In nine of the
districts the reduction in black VAP was greater than 10%.
Georgia v. Ashcroft, 195 F.Supp.2d at 82. Preclearance was
denied, however, to only three districts. Clealy, there isno
merit whatever to the state's overheated charge thatthe "district
court'sruling imposes aone-way march towardsmaximization
.. .. [and] dictates an inexorable ratcheting up' process, with
Georgia losing its authority to make reasonabl e redistricting
choicesaongtheway." Brief of Appdlant, p. 39. Ifthereisa
"ratcheting” processat work inthecourt's opinion, it isone that
"ratchets” black majorities down.

Y et further evidence that the mere reduction in black
population was not viewed asa basis for aSection 5 objedion
is apparent from the fact that DQJ did not object to, and the
three-judge court approved, the 2002 remedial plan proposed
by the state (Georgia Act No. 444). Georgia v. Ashcroft, 204
F.Supp.2d 4, 9, 16 (D.D.C. 2002). While the black population
was increased compared to the objected to plan, it was still
lower, by an average of -4.51%, in all three districts compared
to the benchmark plan. Id. at 7. Moreover, one of the three
senate seats (District 12) was held by a white incumbent,
Senator Michael Meyer von Bremen. He was reelected under
the 2002 remedial plan, aneventthat disprovesthe state's clam
that DOJ and the court applied astandard tha "mandae[g the
credion of safe seats with guaranteed political outcomes.”
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Brief of Appellant, p. 38.*

The lower court properly considered the factors that
inform a Section 5 retrogression analysis, i ncluding the extent
and degree of racially polarzed voting. Thus, reductions in
minority population that might be tolerable in one area, even
though relatively small, might have a retrogressive effect in
another. The area specific andysisapplied by thethree-judge
court is entirely consistent with the purposes of Sedion 5and
itsinterpretation by this Court.

The sate also errs in claming that a "residue" or
"legacy” of maximization remains from the 190sredistricting
described in Miller v. Johnson, 515 U.S. 900 (19%). Brief of
Appellant, pp. 9-10. The legidlative plan adopted in 1997 was
the result of court-ordered mediation, Johnson v. Miller, NoO.
196-040 (S.D.Ga.), and was precleared by DOJ. Thereis no
factual or legal basis for contending that the plan has a
"residue” of discrimination. ThisCourt hasrepeatedly held that
the last legally enforceable plan used by a jurisdiction is to
serve asthe baseline for comparisoninaSection 5 retrogression
analysis. Abrams v. Johnson, 521 U.S. 74, 96-7 (1997); Holder
v. Hall, 512 U.S. 874, 883-84 (194). Accoordingly, aslong as
the preexisting plan has not been declared unconstitutional as
a"residue’ of discrimination, it must serve as the benchmark
under Section 5. Furthermore, the preexisting plan was
admittedly unconstitutional under one person, one vote. An
inquiry into whether the plan is aso the "legacy" of aMiller
type violation would therefore embroil acourt in an extensive
trial overthe moot issue of whether the plan isunconstitutional
for other reasons aswdll.

[1l. The State Failed to Carry Its Burden of Proof

The three-judge court denied preclearanceto Georgias
senate plan for the unexceptional reason tha "thestatehas not
met its burden of proof" of showing that the reduction in black
population in SDs 2, 12, and 26 "does not have the effect of

“Whites were also elected in two other mgority back senate
districts, SDs 22 and 36.
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worseningminority voters' opportunitiesto effectively exercise
ther voting rights." Georgia v. Ashcroft, 195 F. Supp. at 93.
The expert testimony the state presented "was woefully
inadequate" and did not support acontrary holding. 7d.

Amongthedefects in the"equa opportunity” analysis
performed by the sate's expert, Prof. Epstein, were (a) his
erroneousreliance solely on statewide, as opposed to regon or
district specific, data® (b) hisfailure to acknowledge therange
of statistical variation in his estimate of the black percent
needed to provide an equal opportunity to elect? (c) his use of
analyses that were marred by erorsin "coding” that affected
hisconclusion,” and (d) his useof amethod of analysis (probit
analysis) that failed to account for variationsin levels of racial
polarizaion® The court concluded that Epstein's analysiswas
"dl butirrelevant." Georgia v. Ashcroft, 195 F.Supp.2d at 81.

Prof. Epstein also failed to take into account the
"chilling" effect upon black politicd participation, and the
"warming" effect upon white political participation, caused by
the transformation of a majority black district into a majority
white district. Once a district is perceived as no longer being

SProf. Epstein calcul ated one "equal opportunity number" and
insisted that “there was no need to perform regional analygs.” 195
F.Qupp2dat 65. But asthe three-j udge court held, "despite the importance
of suchinformation to the Section 5 inquiry, gaintiff hasprovi dedthe court
with no competent, comprehensiveinformation regarding whitecrossover
voting or levels of polarizationinindividua districts." Id. at 88.

®Despitethe fact that thew hitecro ssover voti ng calcul ated by Prof.
Epsteinranged from 24.7 3% to 57.39%, he did not consider thisrange tobe
"statigicdly significart." 195 F.Qupp.2d at 66.

" Prof. Epstein, for example, "coded" incumbent Representative
CynthiaMcKinney as a hon-incumbent running for an open seat, and failed
to codewhite incumbent Serator Meyer von Bremen asan inaumbent. 195
F. Supp.2d at 81.

8195 F.Supp.2d at 88. Thethreejudge courtin Colleton County
v. McConnell, 201 F.Supp.2d at 643, dmilarly rejeded Prof. Epstein’'s
"equal opportunity” probit andysis, whid it described as"a rew techrique
... which he professes to have pioneered.”
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majority black, black candidacies and black turnout are
diminished, or "chilled,” while white candidacies and white
turnout are enhanced, or "warmed." See Colleton County v.
McConnell, Supplementd Report of Prof. James W. Loewen,
p. 2 ("[s|ocial scientists cdl the political impact of believing that
one'sracial or ethnicgrouphaslittle hopeto el ect the candidate
of its choice the ‘chilling effect™). A formerly majority black
district, particularly one without a black incumbent, would not
be expected to "perform” in the same way after being
transformed into a majority white district.

The statistical analysi s paformed by Professor Richard
Engstrom, the expert witnesses for DOJ, in contrast to that
presented by Prof. Epstein, " clearly described racidly polarized
voting patterns in Senate Districts 2, 12 and 26." Georgia v.
Ashcroft, 195F.Supp.2d at 8. The court further foundthat the
levels of polarized voting in the redrawn districts would be
"high,"and that the state "has presented no evidence to suggest
otherwise." Id. at 86.

Aside from the statistical analysis presented by Prof.
Engstrom, including the evidence of racidly polarized voting,
and the degree of whitecrossover voting, the three-judge court
relied upon the lay testimony proffered by the parties of the
effect of the proposed planson the ability of minority votersto
exercise their electoral franchise. Georgia v. Ashcroft, 195
F.Supp.2d a 80, 88-91. Afte "a searching review of the
record,” the court properly concluded that "the State has not
met its burden of proof." Id. at 93 There is no basis for
conflating, as the date attempts to do, the court's careful,
reasoned opinion with "ratcheting” or a standard of black
maximization. Thestatesimply failed to carry itsburden of
proof that proposed SDs 2, 12, and 26 were not retrogressive.

V. The Red Herring Of Minority Influence

The dtate argues that "the supermgjority districts
demanded” by the threejudge court "necessarily diminish
African American voter influence in other districts.” Brief of
Appellants, p. 36. The court did not, of course, demand the
creation of supermajority didricts but instead goproved the
construction of districts tha significantly reduced the
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preexisting black VAP. More important, aside from raising a
theoretical objection, the court held that the state " has failed to
present any such evidence" that the decrease in bladk voting
power in SDs 2, 12, and 26 would be offse by gains in other
districts. 195 F.Supp.2d at 88. The state's minority influence
theory fails as amatter of proof.

In addition, the Section 2 standard which the state
argues (erroneously) should be applicable in this case by its
expresslanguageprotedastheequal right of minorities"to el ect”
candidates of their choice, 42 U.S.C. § 1973(b), and not smply
the right to influence the outcome of dedions In light of the
plain language of the saute, this Court has consigently held
that Section 2 guaranteestheright "of a protected classto elect
its candidaes of choice on an equal basis with other voters."
Voinovich v. Quilter, 507 U.S. 146, 153 (1993). See also
Thornburgv. Gingles, 478 U.S. 30, 88 (1986) (" minority voting
strengthisto beassessed solely intermsof theminority group's
ability to elect candidatesit prefers’) (O'Connor J., concurring).
Thus, the very standard which the state argues should be
appliedtothiscaserefutesitsclaim that influenceisasubstitute
for the ability of minoritiesto elect candidates of their choice.

Minority influence theory, moreover, is frequently
nothingmorethan aguisefor dilutingminority voting strength.
Members of the Georgialegidlature, for example opposed the
creaionof amgjority black congressional districtin 1981 onthe
grounds that black political influence would bediminished by
"resegregation,” "white flight,” and the disruption of the
"harmoniousworkingrelationship between theraces." Busbee
v. Smith, 549 F. Supp. 494, 507 (D.D.C. 1982), aff'd, 459 U.S.
1166 (1983). The three-judge court, in denying Section 5
preclearanceof the gates congressional plan, found that these
reasons were pretextual and that theleg slaturés insistence on
fragmenting or disbursing the minority popul&ion in the
Atlantametropolitan areawas "the product of purposeful racial
discrimination." Id. at 517.

Here, the state seeks once again to disperse the black
population, this time in the Albany, Macon, and Savannah
areas. The pretext for doing so, according to the state's
argument in this Court, was to enhance minority "influence."
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Brief of Appellant, p. 36. But it isunrefuted in the record that
the real reason for fragmenting the black vote was to enhance
the opportunities of Democras, particularly white Democrats.
195 F.Supp.2d at 91-2 Senator Robert Brown, the black
incumbent from SD 26, for example, consented to the
reduction in black population in hisdigrict "in order to assis
neighboring white Democratic incumbents.” Id. at 92.

Linda Meggers, thestate's chief demographer, testified
that the redistricting process was driven by partisanship. To
enable it to draw Democrat-friendly didricts, the Democratic
controlled legislature developed sophisticated "political
performancedatd’ that allowedit to determinehow aproposed
district might vote in future eections based upon its
performancein prior elections. 195 F.Supp.2d at41. The goals
of theDemocratswereto protect incumbents and "increase the
number of Democratic seats" by reducing, or not"wasting,” the
black votes in exising majority black districts. Id. The
intensdly partisan nature of theredistricting is further evident
fromthefact that not asingle Republicanin either the house or
senatevoted infavorof theenaded plans. 195F.Supp.2dat 41.

Partisan rancor is aso evident from the fact that
Govenor Sonny Perdue, aRepublican, isnow openly feuding
with Attorney General Thurbert Baker, a Democrat, over
whether to withdraw the instant appeal pending in this Court.
In alawsuit recently filed in state court, the governor has sued
theattorney general arguing that the governor has the authority
to withdraw the apped and deamanding that the appeal be
dismissed. According to thegovernor, "further prosecution of
the pending appeal isnot in thebest interest of the people of
the State of Georgia and . . . the pending appeal should be
dismissed." State of Georgia v. Thurbert E. Baker, No. 2003
CV 66239 (Sup. Ct. Fulton Cty., Ga. Feb 28, 2002), Verified
Complaint, p. 19. If the governor prevailsin hislaw suit, this
appea would presumably be dismissed. But in any case the
partisan nature of theredistricting refutes the state's claim that
its goal was merely to increase minority influence.

A. Black Legislative Support Cannot Excuse
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Retrogression

The state's demographer, Ms. Meggers, said that most
of the black senators went along with the Democrats plan
becauseif the Democratsfailedto control the house and senate,
"all existing African American chars of committees would be
lost.” 195 F.Supp.2d at 42. Black legislaive support of the
Democras plans was not unanimous, however. Two black
caucus members voted against the house and senate plans,
Senator Regina Thomas and Representative Dorothy Pelote,
both of whom were from the Savannah area. /d. at 41, 55.

The three-judge court concluded that the support of the
gates plan by black incumbents could not justify a
retrogression in minority votingstrength. Asthe court held:

A vote for legislation is aimost dways a
compromise of some sort, motivated by a
complex intesection of self-interest and
external pressure. A court that tries to unpack
these forces, and assign probative weight to
them, treads a treacherous path. Accordingy,
we areloath to rely on testimony regarding the
nature of legisative trade-offs, or on post-hoc
expressions of doubt on the part of legidators
who neverthd ess voted for the contested plan.
Certanly, as it relates to the plan's possible
retrogressive effect, this is dubious evidence
indeed.

195 F.Supp.2d at 89. See also, id. & 101 ("that Georgids
AfricanAmerican politicians sought to maketheir state safer for
Democratic candidates does not establish (or even imply) that
in so doing they did not make it worse for African American
voters') (Edwards, Circuit Judge, concurring)).

Section 5 of the V oting Rights Act was enacted, asthe
court correctly concluded, to protect minority voters from a
retrogression of their voting strength, and not to protect
incumbents or "to safeguard the electord fortunes of any
particularpolitical party.” 195 F.Supp.2d at 93. Inaddition,for
acourtto grant preclearance to a voting change for thereason

18



that it protected particularincumbentsor advanced theinterests
of a paticular political party, would violate the court's
obligationto act" circumspectly, andin amanner ‘'free from any
taint of arbitrarinessor discrimination.” Connor v. Finch, 431
U.S.407, 415 (1977) (quoting Roman v. Sincock, 377U.S. 695,
710 (1964)). While a court may acknowledge or follow
traditional state districting principles, it does not possess the
power to recondle conflicting state policies on theelectorate's
behalf or advanceaparticular political agenda. /d. The support
of black legislators for a partisan plan that diminishes black
voting strength cannot shield the plan from an objection under
Section 5.

V. The State's Section 2 Approach Has Been Rejected by
this Court

In Reno v. Bossier Parish School Bd., 520 U.S. 471
(1997), theCourt specificdly rejected the contention made by
thestatehere, that Section 2resultsandysisshould beimported
into Section 5. Brief of Appellant, p. 34 (arguing that " Section
5 cannot . . . be applied to require reaults. . . beyond what § 2
permits’). The Court noted that Sections2 and 5 "impose very
different dutiesupon the States," and to apply Section 2 results
analysis to Section 5 "would contradict our longstanding
interpretation of these two sections of the Act." 520 U.S. at
477. The Court further held that "the burden on judicial
resources might actually increase if appellants position
prevailed because 8§ 2 litigation would effectively be
incorporated into every 8 5 proceeding.” Id. at 485.

Between 15,000 to 24,000 administrative Section 5
submissions are made each year, not counting dedaratory
judgment actions filed in federal court. U.S. Department of
Justice, Civil Rights Division, Voting Section, Section 5
Changes by Type and Year, 1965-2002. Were each of the
submissions required to be andyzed under a full Section 2
equal opportunity, or discriminatory results, analysisthework
of the Department of Justice and the ocourts would be
significantly increased.

Under the state's Section 2 approach, each submitting
jurisdiction would presumably be required to prove that its
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proposed change, no matter how seemingly minor or routine,
did not result in discrimination by showingthe absence of the
variousfactorsidentified in Thornburgv. Gingles, 478U.S. 30,
44-5 (1986), as probative of minority vote dilution, e.g., racia
campaign appeals, the extent of minority office holding, the
existence of racid bloc voting, depressed socio-economic,
status, etc. Each submission would presumably have to be
resolved under the "totality of circumstances’ approach
required in Section 2 cases. Johnson v. De Grandy, 512 US.
997 (1994). Abandoning the retrogression standard of Section
5, which in the vast mgority of submissions involves a
relatively simple comparison of aproposal with abenchmark,
in favor of the statés Section 2 "totality of circumstances"
approach, would burden the Section 5 process. Asin Reno v.
Bossier Parish School Bd., the state's Section 2 approach
should be rejected here.

VI. The State's View of Georgia's Reapportionment
History Is Selective and Truncated

The state acknowledges in its brief theimportance of
"Georgias reapportionment history" in resolving the issues
presented in this case, Brief of Appellant, p. 7, but in its
constricted view tha higory did not begin until 1991
According to the state, "Georgias current legislative
redistrictingcanonly be understood by looking at thepreceding
redistricting of 1991-92" Id. To the contrary, legislative
redistricting and the operation of Secion 5 can only be
understood by looking at the entire history of discrimination,
backdiding, and racialy polarized voting that have
characterized the political process in Georgia. See City of
Petersburg v. United States, 354 F. Supp. 1021 (D.D.C. 1972),
aff'd, 410 U.S. 962 (1973) (denying preclearance and reciting
the history of racial segregation, bloc voting, and
discrimination); Busbee v. Smith, 549 F. Supp. a 517(same).

The higory of discrimination in voting in Georgiawas
succinctly summarized by Justice Gingourg in her dissenting
opinionin Miller v. Johnson,515U.S. 900, 936-38(1995), and
need not be repeated here. Amicuswould simply add that the
amount of litigation required to enforce minority voting rights
in Georgia has, by any estimate, been extraordinary .
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The statés staewide redistricting plans have been a
constant subject of Section 5 objections and litigation. The
Attorney General objected tothestate's 1972 houseredistricting
plan because it contained a variety of practices tha had the
clear potential for diluting black voting strength. Georgia v.
United States, 411 U.S. 526, 530 (1973). The Attorney General
objected to the state's senate plan because of the potentidly
discriminatory way inwhich districtshad been drawn in Fulton
and Richmond Counties. United States v. Georgia, 351 F.
Supp. 444, 445 (ND.Ga. 1972). The state's congressional plan
was denied preclearance because it fragmented the black
population in the Atlanta area and excluded from the fifth
districttheresidences of blackswhowereknownto be potential
candidates (Andrew Young and Maynard Jackson). Bacote v.
Carter,343F. Supp. 330,331 (N.D.Ga. 1972); Busbee v. Smith,
549 F. Supp. at 500.

The court denied preclearance to Georgias 1980
congressional plan after finding evidence "of racidly
discriminatory intent," and made the express finding that the
char of the house reapportionment committee "is a racist.”
Busbee v. Smith, 549 F. Supp. at 500, 517. The Attorney
General also objected to the state's house and senate plans
becausethey fragmented concentrations of black population in
severa aress of thestate—DeKalb, Richmond, and Dougherty
Counties. William Bradf ord Reynoldsto Michael Bowers, Feb.
11, 1982.

Atthelocd levd,from 1974-1990some 57 countiesand
40 cities in Georgia were sued over their use of at-large
elections, and in nearly every case some form of district
elections was the result. McdDonald, Binford & Johnson,
"Georgia," p. 79. Most of the cases were settled, but in those
that went to trial the courts made extensive findings of the
factors showingminority votedilution and theneed for creating
effective majority-minority districts.

In Paige v. Gray, 437 F. Supp. 137, 15358 (M.D.Ga.
1977), for example, a successful challenge to at-large elections
in Albany, the court found that: the city functioned "in every
respect . . . as a racially segregated community;" schools,
voting, thelibrary, thecity auditorium, tenniscourts swimming
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pools, public housing, juries, municipal employment, taxicabs,
theaters, and city busses were segregated; the Democratic party
was "in the hands of an all-white committeg;" the black
community "has just never had the opportunity or been
permitted to enter into the political process of electing city
commissioners;” the at-large system was "winner takealI" and
was unconstitutional. Theother counties and citiesin Georgia
shared a common history of discrimination. For a fuller
disaussionof thishistory and votingrightslitigation in Georgia,
see Laughlin McDonad, 4 Voting Rights Odyssey; Black
Enfranchisementin Georgia (Cambridge: CambridgeU. Press,
2003).

The entire history of discriminationin Georg a,and not
just the 1990s redistricting, needsto be taken into account in
determining the retrogressive effect of the state's senate plan.

VIl. Private Parties Should Be Allowed to Intervene in
Section 5 Preclearance Actions

The statés claim that "[n] otawordintheV oting Rights
Act hints that private citizens possess a right to intervene and
arrogatetothemsd vestheenormousresponsi bilitiesand power
of the Attorney General," Brief of Appellants, p. 41, reflectsan
ignorance of the dual enforcement mechanism of the act
established by Congress. InAllen v. State Board of Elections,
393 U.S. 544,554-55(1969), theCourt acknowledged aprivate
cause of action to enforcethevery provision of the act at issue
here, Section 5. Speaking of the original 1966 act, the Court
noted that "[t]he V oting rights Act does not explicitly grant or
deny private parties authorization to seek a declaratory
judgmentthat a State has faled to comply with the provisions
of the Act." Despitethat, the Court held that such acause of
action was "implied" because the act was "passed to protect a
classof citizens." Id. at 557. The Court concluded that "[t]he
achievement of the Act's laudable goal could be severely
hampered . . .if each dtizen were required to depend soldy on
litigation instituted at the discretion of the Attorney Genera.”
Id. at 556. The Court found in addition that because the
"Attorney General hasalimited steff . . . . [i]tisconsistent with
the broad purpose of the Act to allow individual citizens
standing to insurethat hiscity or county government complies
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with the 8 5 approval requirements.” Id. at 556-57.

Followingthe ded sionin Allen, Congressamended and
extended theV oting Rights in 1970, 1975, and 198 and made
it clear that a private cause of action to enforce the act was not
simply implied butis expressly sanctioned. The House report
that accompani ed the 1970 extension cited A/len with gpprovd,
noted "the need for private policing,” and concluded that
"privatepersonshaveauthority to challenge the enforcement of
changed voting prectices andprocedures.” H.R. Rep. No. 397,
91st Cong., 2d Sess. 8 (1970), reprinted in 1970 U.S. Code
Cong. & Adm. News 3277, 3284.

When it amended and extended the Voting Rights Act
in 1975, Congress once again expressly provided for private
enforcement. Section 3 of theact as origindly enacted in 1965
provided for the appointment of federal examiners and other
specia procedures in actions brought "under any statute to
enforce the guarantees of the fifteenth amendment” by the
Attorney General. See 79 Stat. 437. The 1975 amendments
authorized the bringing of such enforcement actions by "the
Attorney General or an aggrieved person." 42U.S.C. §1973a
(emphags added). Congress madeit clea that the purpose of
theamendment wasto provide dual enforcement of the act by
both the Attorney General and privateparties. Accordingtothe
Senate report:

In enacting remedial legislation, Congress has
regularly established a dua enforcement
mechanism. It has, on the one hand, given
enforcement responsibility to a governmental
agency, and on the other, has aso provided
remedies to private persons adingas a class or
ontheir own behalf. The Committeeconcludes
that it is sound policy to authorize private
remedies to assist the process of enforcing
voting rights.

S.Rep.No. 94-295, 94th Cong., 1st Sess 40(1975), reprinted in
1975 U.S. Code Cong. & Adm. News 807.

The legidative history of the 1975 amendmentsisfilled
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with references to theimportance of privateenforcement and
the need to afford private parties the same remedies the act
affords to the Attorney General. See, e.g., 121 Cong. Rec.
16268 (statement of Rep. Drinan) (noting the necessity to
"provide a dual enforcement mechanism in the voting field");
id. a 16915 (statement of Rep. Rangel) (stressing the
importance of privateenforcement of theact). When President
Ford signed the 1975 amendmentsinto law, he highlighted the
importance of private rights of action:

[T]his bill will permit private citizens, aswell as
the Attorney General, to initiate suitsto protect
the voting rights of citizensin any State where
discrimination occurs. There must be no
guestion whatsoever about the rights of each
eligible American, each eligble citizen to
participate in our elective process. The
extengon of thisact will help ensure that right.

Presdent's Remarks Upon Signing the Voting Rights Act
Extension Into Law, 11 Weekly Comp. Pres. Doc. 837 (Aug. 6,
1975).

Congressamended and extended the act again in 1982
to provide, among other things, a discriminatory "results"
standard for suits under Section 2. See Thornburg v. Gingles,
478 U.S. at 35. Indoing so, the Senatereport that accompanied
the 198 amendments, atingA/len withapproval,"reiteratesthe
exigenceof the private right of action under Section 2, as has
been clearly intended by Congress since 1965." SRep. No.
417, 97th Cong., 2d Sess. 30 (1982), reprinted in 1982 U.S.
Code Cong. & Adm. News208(1982). The House report isto
the same effect. It providesthat "citizens have aprivate cause
of actionto enforcetharrightsunder Sedion2." H.R.Rep. No.
97-227, 97th Cong., 1st Sess. 32 (1981).

InMorsev. Republican Partyof Virginia, 517U.S. 186,
239 n. 40 (1996), this Court acknowledged a private right of
action to enforce § 10 of the act, 42 U.SC. § 1973h, which
authorizes "the Attorney General” to institute action in the
name of the United States to enjoin enforcement of any
requirement of the payment of apoll tax as apreconditionfor
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voting. The Court discussed in detail thelegslative history of
various anendments of the act and concluded tha their
"purpose . . . was to provide the same remedies to private
partiesas had formerly been avail ableto the Attorney General
aone" 517 U.S. at 233 (emphasis added).

Thus,whenever private enforcement hasbeenanissue,
whether inenf orcing Section 2, Section 3, Section 5, or Section
10, the right of a private cause of action, and private
participation, has been recognized. The state's complaint that
it "should not be subjected to the political straegems of
intervenors wearing the mantle of private attorneys general,”
Appdlant's Brief, p. 42, is unavailing. Congress intentionally
established a dual enforcement mechanism for Section 5 to
provide minorities an opportunity to participae in the
preclearance process.

A. Intervention Should Be Encouraged and Is
Routinely Granted

Given the broad purpose of the Voting Rights Act to
secure equal political participation, and the importance of
reliable decisionmaking, intervention should beencouraged in
Section 5 preclearance actions. Intervenors, unlike the United
States,includeres dentsand voters of a submitting jurisdiction
and arethergorein a goecial postion to providethetrial court
withalocal appraisal of thefacts and circumstancesinvolved in
thelitigation. In County Council of Sumter County v. United
Stat es, 555 F.Supp. 694, 697 (D.D.C. 1983, for example, the
court dlowed black citizensto intervene inavoting rights suit
in part soecifically because of their "local perspective on the
current and historicd facts & issue." Indeed, it is no doubt
becauseinterventionbringsa"local perspective” tothelitigation
that the state in this case seeks so adamantly to excludeit.

I nterventioninvotingcasesisappropriatefor thefurther
reason that whilethe interestsof the United States and private
parties may often be congruent, they are frequently divergent.
In Cityof Lockhart v. United States, 460 U.S. 125, 130 (1983),
for example, the minority intervenors presented the sole
argument in the Supreme Court on behalf of the appd lees; no
argument was presented on behaf of the United States. In
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Blanding v. DuBose, 454 U.S. 393, 398-399 (1982), minority
plaintiffs, but not the United States, gppeded and prevailed in
theSuprame Court in avoting rights caseinvolving the method
of electing a county government in South Carolina. And in
County Council of Sumter County, 555 F.Supp. a 696, the
United Statesand minority intervenorstook opposite positions
regardingtheapplicationof Section 2to Section 5 preclearance.

I ntervention in Section 5 casesisgovemed by the same
standards as in any other case. In Trbovich v. United Mine
Workers of America, 404 U.S. 528, 538 n. 10 (1972), the Court
held that when a party to an existing suit isobligated to serve
two distinctinterests, which, although rd ated, are notidentical,
another with one of those interests should be entitled to
intervene. Thetest for determiningthe propriety of intervention
is whether each of thedual interests "dways dictate precisely
the same approach to the conduct of thelitigation." /d. at 539.
The interests of intervenors in litigation such as this are
sufficiently different from those of the United Statesto justify
intervention. TheUnited States must represent the interestsof
its dtizenry generaly, including the interests of state
defendants. Given thedivergence of intervenors'interestsfrom
those of the United States, and the examplesfrom other voting
cases in which the United States has faled to represent---or
even opposed--the interests of minority voters, intervention
should beliberally allowed.

For this and other reasons, timely intervention in
Section 5 preclearance and Section 4(8) bailout ectionsin the
District of Columbia court has been routinely granted. See,
e.g., Busbee v. Smith, 549 F.Supp. at 518; City of Lockhart v.
United States, 460 U.S. a 129; City of Port Arthur, Texas v.
United States, 517 F.Supp. 987, 991 n.2 (D.D.C. 1981), aff'd,
459 U.S. 159 (1982); City of Richmond, Virginia v. United
States, 376 F.Supp. 1344, 1349 n.23 (D.D.C. 1974) vacated
and remanded on other grounds, 422 U.S. 358(1975); Beer v.
United Stat es, 374F.Supp. 363,367n.5(D.D.C.1974), vacated
and remanded on other grounds, 425 U.S. 130 (1976);
Commonwealth of Virginia v. United States,
386 F.Supp. 1319, 1321 (D.D.C. 1974), aff'd, 420 U.S. 901
(A975); City of Petersburg, Virginia v. United States,
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354 F.Supp. 1021, 1024 (D.D.C. 1972) , aff'd, 410 U.S. 962
(1973),and aff'd subnom. Diamond v. United States,412U.S.
901 (1973); Commissioners Court of Medina County, Tex. v.
United States, 683 F.2d 435, 438 (D.D.C. 1981); Bossier
Parish School Bd. v. Reno, 7 F. Supp.2d. 29, 31 (D.D.C. 1995)
, aff’d, 528 U.S. 320 (2000); Stat e of Texas v. United States,
802 F. Supp. 481, 486 (D.D.C. 1992); Stat e of Texas v. United
States, 866 F. Supp. 20, 21 (D.D.C. 1994).

B. The State's Legal Analysis Is Seriously Flawed

The gtatenat only ignoresthedual enforcement schame
for enforcingthe Voting Rights A ct, but it distorts the cases it
relies upon beyond recognition. It erroneously claims that
Apache County v. United States, 25 F. Supp. 903 (D.D.C.
1966), a Section 4(a) bailout action, standsfor the proposition
that "intervention [is] inappropriate because of the Attorney
Generd's unique statutory role” Brief of Appdlant, p. 41.
While the court denied intervention based on the particular
factsinvolved,itheld that "the court hasdiscretionary authority
to permit intervention by applicants offering to provide
evidence or argument concerning the facts the court must
determinein arriving at its declaratory judgment.” Id. a 908.
The gtatesimilarly misstatesthe holdinginMorris v. Gressette,
432 U.S.491 (1977), i.e., that "8 5 preclearance determinations
have no place for partidpation by third parties." Brief of
Appellant, p. 41. TheCourt madeno such staementand held
only that therewasnojudicial review of the Attorney Generd's
failure to obj ect to aproposed voting change. /d. at 504-05.

The statésrdiance upon Georgia v. Reno, 881F. Supp.
7 (D.D.C. 1995), aff'd sub nom. Brooks v. Georgia, 516 U.S.
1021 (1995),isdso misplaced. Thereisnot asinglewordinthe
trial court's opinion dealing with intervention. This Court's
summary affirmance of a decision which makes nomention of
intervention can hardly be construed as "agreg[ment] with
appellant's opposition to intervention.” Brief of Appellants, p.
41. Similany,inNAACPv. New York,413U.S. 345, 369 (1973),
the Court upheld the denial of intervention on the ground that
"the motion to intavene was untimely." But thee is no
suggestion or hint in the opinion that intervention was
inherently inappropriate. Indeed, theCourt expressly held that

27



the applicants for intervention "werefreetorenew their motion
to intervene" at afuture date. /d. at 368. The applicantsdid in
fact renew their motion for intervention and it was granted by
the district court, New York State v. United States,
65 F.R.D. 10, 12 (D.D.C. 1974), a fact which the state
conveniently fails to bring to the attention of the Couirt.

C. Intervenors Have a Preeminent Interest in
Preclearance

The state makes the truly extraordinary claim that
minority intevenors have no "interest" in the Sedion 5
preclearance process. Brief of Appellant, p. 42. To the
contrary, as membersof thevery group for whose protedion
Section 5was enacted, no onecould haveagreater "interes” in
preclearance than intervenors.

The stateal 0 errsin arguing that no right of intervenors
is "impeded" because they can always challenge a precleared
voting change under Section 2. Brief of Appdlants, pp. 41
n.11, 43. The state fails to note that the ability to challengea
voting practice on retrogression grounds does not exist under
Section 2. In addition, the burden of proof is onthe submitting
jurisdiction under Sedtion 5, but is upon minority plantiffsin
a Section 2 "results’ case. Once avoting changeis precleared,
a presumption of legality attaches and minority rights and
interests are by definition impeded.

Diamond v. Charles, 476 U.S. 54 (1986), upon which
thestatereliesfor itsargument that i ntervenors have no interest
or "claim" is completely inapposite. In Diamond, the Court
merdy heldthat "a private party whoseown conduct is neither
implicatednor threatened by acriminad satutehasnojudicidly
cognizable interest in the statute's defense.” Id. at 56. As
Justice O'Connor elaborated in her concurrence, theintervenor
had no claim or defensebecause" he assertsno actud, present
interest that would permit him to sue or be sued by appell ees,
or the Sate of Illinois, or anyone dse, in an action sharing
common questions of law or fact with those at issue in this
litigation." Id. at 77. Here, of course, intervenors, asmembers
of a group protected by the Voting Rights Act, do have an
interest that would permit them to suethe State of Georgia in
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an action challengingitssenate plan sharing common questions
of law or fact with those at issue in thislitigation. Diamond in
fact indicates the propriety of intervention here. The state,
although unwittingly, concedes as much by noting that
intervenors could challenge a precleared plan in a separate
action under Section 2. Intervenors haveboth an interest and
aclaim sufficient to supportintervention.

CONCLUSION

For theforegoing reasons, amicusrespectf ully suggests
that thejudgment of the threejudge court be afirmed.
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