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ardatih 1_5 E{:}Ec_lfn pan, and dzfendant § cross-motion to ccmpe.l is granted in Wi, o J
lenuﬂ" Hlspamc Ast Forum ("HAF" ) is a non-profit organization whose treaimenl nnﬂ
adut;.auan services sack' to wduca HIV transmission and secure nac.ssary support s.emcr.s for-
| Launos m Ne.w Yuﬂc Cit}r Whﬂ are aﬂ‘:-:teﬂ ‘by HIV/AIDS. HAF operates three community- %
g 'hased ofﬂ::es in the City's la.'rgtst Lat:nn neighborhoods, including Lower Manhatian, Western
‘Queens and the South Bronx. In March 1991, HAF entered into a two-year lease (“the lease™)
with the defendants for officé space in the Bruson Building ("the building’, located at 74-09

37th Avenue in Jackson Heights. The defendants own, operate and manage the building. The
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lease was éubsequenﬂy. renewed without dispute. By 1995, HAF needed more :épace and the
parties entered into a Lmt. on chh 15, 1995 for suite 306 on the third floor of the building, and
another leasé on December 15, 1995 for suite 3l]5.. Both leases signed in IEIE—IS expired April 30,
2000. In addition to HAF, there are two other social services agencies and several attomeys’
offices located on the third floor that all share the common areas which include the bathrooms
located in the main hallv.r:.ay. Although the bathrooms were often unlocked, each commercial
tenant had keys to the women’s and men’s bathrooms. In 1996 or 1997, Carboni Travel leased”
| dfﬁc:.space down the hall from HAF.

In late 1999, HAF alleges that one of its msgendemd‘_c]ieﬁ:s infunned HAF's staff
member Blanca Carranza that an employee for Carboni Travel had approached her in the
bathroom and asked why she was using the women's bathroom (Complaint §15). Shortly after
that incident, HA_F alleges that one of the Carboni Travel's twn. employees told Carranza that
they did not like "those men that look like women using the bathroom” (Complaint §16) to -a.;htch
Cagranza explained why transgendered La!in;m use the women’s bathroom (Id.}..

Responding to the increasing need for HIV/AIDS servicss among uansgénde:rcd Latinas,
HAF initiated greater outreach and the number of transgendered clients being serviced at the
Tackson Heights office increased. 1n 2000, a new suppert group for ransgendered clients was

formed at HAF and the bi-monthly meetings was regulacly attended by approximately 5 or 6

* *Transgendered people are those who have a strong and persistent cross-gender ideniification and
experience persisient discomfort about Lheir assigned sex “(HAF Reply Memo of Law, p.3 fectnoie 2, citing
Diggnostic and Suristical Mapuat of Mzgtal Disorders. $32-32 (49 ed.]). "Transgender=d individuals include
people who present as the other sex but take no hormones and have no surgery, people who take hunlnﬂnes o
change their secondary sex characisristics but have no surgery, and peopie who have a range of 5ur._1;14:=1 procedurcs
10 aler their anatomical sex. Oniya smal! percentage of wransgendered people have surgery. and still a smaller
percentage have all the surgery required to change all aspects of the analomical sex” (Jd)
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tmnsgend:red clients. In Spring 2000, HAF and the defendants negotiated a new.five-year lease

 for suite 3!315 and it wes agreed that HAF wuul—:il renurvatc suite 335 On March 31, 2000, the

: dﬂfendants_ sent HAF a rcr}emi lease for suite 3{15 to commence on May 1, 2000. The lease was
signed by HAF and mail:ﬁ to the defcndan!s on April 24, 2000. On or about May 35, 2000, HAF
hand-delivered to the defendants’ office manager 2 check for the first mth‘s rent, supplemental
security depnsit and the rll:quimd iu,suranct: documents, which the manager accepted. HAF
alieges rha: the manager mcnﬂoned that other tenants were complaining becnuse men who think

~ they'rs women are using the women's bathmum {Cnmp‘.lamti 20). Toward the end of May
2000, HAF alleges it was mld by the defendant’s manager that they were not going to sign the

I rencwa.l lease because the defendants received complaints from other tenants and had issues with
"men who think they're women using the women’s bathrooms"” and “women who think they're
men using the mr.n* s bathrooms” (Complaint§ 21). HAF alleges that several conversa_tinns took
place between its atiomey and the defendant’s property manager during which time defendant

: al}egnd]jr made several offensive comments and ridiculed HAF’s clients. On June 30, 2000,
HAF received an eviction notice demanding that suite 306 be vacated h}r July 31, 2000.
Defendants then commence an eviction pr:_:ﬁ:cding in housing court. The parties entered into a
stipulation where HAF agreed to '-'ucat.c the prcrfﬁs:as by January 31, 2001, which it did. HAF
then cr:.'rmmem;ed this a.minn against the defendants on the grounds of unlawful discrimination in

refusing 1o rent 10 HAF because of its transgendered clients.

Moti -

Plaintiff brings the instant motion seeking protective ordér relieving the plaintiff from
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z | r:si:unding to some of the discovery requests which the plniﬁtiff alleges are irrelevant, improper,
or protected by ;Jﬁvﬂege and privacy interests. Specifically, plaintff objects to items I(a)(2)(b),
1(a)(3)(b), and 111(b) in;defendants’ Demand for a Verified Bill of Particulars ("Demand "), item
Vin d:fem;lants‘ Notice to Pﬁduce Defendants. Defendants contend that their requests are |
proper and necessary, and -:rﬁss—mr.m to compel plaintiff to provide the requested disclosure. In
their damg.mi_s, defendant seeks, inter alia, the following information about each individual who
was the victim of the claimed discrimination: "a) name; ii) address; i) age; iv) anatomical sex @1
birth; v) anatomical sex at ime of each alleged incident; vi) se.kual identity at time of each -

alleged incident; and vii) specific physical description at time of each alleged incident."

.i .
Confronting the policy of liberal discovery pursuant to CPLR 3101 is the competing
policy of prevénting a particular type of disclosure through the vehicle of CPLR 3103 (Cynthia B.
v New Rochelle Hospital Medical Center, ﬁlj NY2d 452, 437). A protective order is designed to.
prevent unreasonable anncyance, expense, embarrassment, disadvantage or other preju..ldice o
any person of the courts (/d.). In ax:mising its discretion whether and to what degree a
protective order under CPLR 3103 should issue, a court must s&ike a balance by weighing these
conflicting interests in light of the facts of the case (/d.). In this action where there are legitimate
privacy and statutory issues, the need for disclosure r.m':.st be reconciled with the need for
protection. -
In an effort to limit the risk of discrimination endured I:.;},r. individuals living with HIV and

AIDS; the legislature enacted Section 2780 of the Public Health Law ("PHL") 10 provide
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a.dditinnﬂllpmtnclibn of the confidentiality of HIV relared information. By pmvidiﬁg such
protection, "the legislature intends o encourage the expansicm-uf vuiumm_,r u:.sting_ for the human
. imnmnodcficimc-]r vimsl(i-HV) so that individuals may come forward, lgal;n their health status, ;
mak: decisions regarding the appropriate treatment ..." (Section 1 of L.1988, c.584, eff. Feb. 1,
1989) : :

This Court finds that HAF is barred by Public Health Law 2782 from revealing the
identity of .its clients. Public Health Law 2782 maudarzs-that "No person who cbtains .
confidential HIV related information in the course of providing any health or social services or
p1;lrsu§nt to a release of confidential HIV related information may disclose or be compelled to
disclose such information, except to the following: ... ™" (NY Pub Health § 2782). Defendants
contend that the PHL does not apply because they are not seeking confidential AIDS related
information whn:_v.ocyer but simply trying to gather material and necessary facts as 1:4:': the
iransgeﬁd:rud clients wlhu were allegedly the victims of discﬁﬁtinatiun. Further, defendants
argue, albeit without legal support, HAF's use of the PHL as a shield from disclosure "is not
consistent with caselaw" [iﬁidavil in Dppaz;siﬁun 910). Defendants’ arguments are
unconvincing. By the u;:rg.r nature of the Hispanic Aids Forum's specific w.nrk with individuals
affected by HIV/AIDS, revealing the names of HAF's clients is to reveal "confidential HIV
related information” about those individuals. “Confidential HIV related information means any
information, in the pusstl&siun'ﬂf a person who provides one or more health or social services . . .

concermning whether an individual has been the subject of an HIV related test, or has.an HIV

: None of the exceptions that follow provide a category for landlords wha are the subject of 3
discrimination lawsuit,
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infection, HIV related illness or AIDS, or information which -idcnﬁfica or reasonably could :
idensfy an individual as having one or ore such conditions ..." (NY Pub Health § 2780[7)).
Defendants further contend that despite these pmviﬁi-:ms, a court can still authorize disclosure.
While PHL 2785(2) does provide that a court may g;rant an order for disclosure of confidential
HIV related information upon an application showing a compelling ne2d ora clear and imminent
danger, and after notice and an opportunity to provide a written resporse is given to the
mdmdual concerning whom the infmm.atinn is sought (NY Pub Health 2785 [4a, 5]), defendants
utterly fail to mest the requisite shuwi;'jg.

Defendants’ objr;cﬁon that HAF has waived the medical rights .uf its clients by bringing
this Jawsuit is also without merit. While HAF may wajve its own rights, there is no basis in law
or under the factual circumstance in this action to permit the plaintiff's waiver of the privacy
.I'ﬁghts of the non-party clients. Accordingly, the mquesfad disclosure for the names, addresses,
and photographs of HAF's clients is deemed impermissible.

This Court further finds that defendants have failed to articulate the relevance of their
inquiﬁes fegardiﬁﬂ the anatomical sex, at birth or otherwise, of HAF's chents to the comments
and claims of dis,nrmn.aunn all:gedly made in this action. As prevmusly set forth by the
plaintiff, without objection by the defendants, since the status of a transgendered md:wdual is
aot dependent upon their physical anatomy (see footaote 1), information about the anatornical
sex of HAF's clients, and whether and when such clieats underwent physical procedures, is
immaterial. Plaintiff has already agreed to stipulate to the fact that 1) they have transgendered’
clients and 2) their transgendered clients used the "wrong restrooms ' (Complaint § 23).

'However, (o the extznt that the outward physical appearance of HAF's clients is relevant in ligh

Page 6 of 7

T vy M ; e e e e —re

MITE OO0 W =T MW s 0w



of HAF's nlle.#axinns that the building’s ptherlt:mmrs complained "men who think they’re
women are using the women's bathroom,” this Court will permit the fequ;st for specific physical
description of their clir:n:ts at the time of each alleged incidnnt; and the request for their age.

Lastly, to the extent that HAF has already revealed and identified the status of its clients
as transgendered individuals (Reply Memo, p.5, fn.2), the portion of the plaintiff's motion
seeking a rclcasa from responding to the request for r]_u-. sexual identity of HAF's clients is
deemed withdrawn. ! | :

Conclusion

Accnrdin'gly, the plaintiff's motion for a protective order is granted regarding Demand J
(2)(2)(b)(a, ii, iv, and v), Demand II (a)(3)()(i, i, iv, and v), Demand III (b)(i, ii, iv, and v) and
Notice V regarding photographs; and defendant's motion to compel is granted to the extent that
the plaintiff s directed to serve a response to Demand I (a)(2)(b)(ii, vi, vii), Demand It
(a}(ﬁ){h}(ﬁi, vi, vii), and Demand I (b)(iii, vi, vii) but limited only to 1999-2001. The
remaining portion of Notice V, to the extent that it is not duplicative of other permitted
disclosure, is also limited to 1999-2001.

This reflects the decision and order of this Court.

Dated: . __ January 10, 2- 003

‘Check one: [VV ] FINAL DISPOSITION[ ] NON-FINAL DISPOSITION
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