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Plaintiffs,
V.
DEPARTMENT CF DEFENSE, AND | TS COVPONENTS AVENDED
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DEPARTMENT CF Al R FCRCE, DEFENSE | NJUNCTI VE RELI EF

| NTELLI GENCE AGENCY; DEPARTMENT CF HOVELAND
SECURI TY; DEPARTMENT CF JUSTICE, AND I TS
COWONENTS QML RGHIS DVISIAN, CRIM NAL
DVISION COFFI CE OF | NFCRVATI ON AND

PRI VACY, OFFI CE OF | NTELLI GENCE, PCLICY AND
REVI EW FEDERAL BUREAU COF | NVESTI GATI O\
DEPARTMENT OF STATE;, AND CENTRAL

| NTELLI GENCE AGENCY,

Def endant s.

PRELI M NARY STATEMENT

1. This is an action under the Freedom of Information Act
("FOA"), 5 USC § 552 et seq., for injunctive and other
appropriate relief, and seeking the imediate processing and rel ease
of agency records requested by plaintiffs from defendants Departnent
of Defense ("DOD'), Departnent of Homeland Security ("DHIS"),
Departnment of Justice ("DQJ"), Departnent of State ("DO8'), Central

Intelligence Agency ("AA"), and their above-naned conponents.



2. Plaintiffs submtted their initial FOA request in Cctober
2003 for three categories of records. First, plaintiffs sought
records concerning the treatnment of individuals apprehended after
Septenber 11, 2001, and held by the United States at mlitary bases
or detention facilities outside the United States ("Detainees").
Second, plaintiffs sought records concerning the deaths of Detainees
in custody. Third, plaintiffs sought records concerning the
governnment’s practice of "rendering" Detainees to countries known to
use torture.

3. Since plaintiffs submtted their initial FAA request,
nunerous news stories have docunmented the abuse of Detainees held in
Irag and Afghanistan and the rendition of Detainees and others to
countries known to use torture. Photographs and videos |eaked to the
press have established beyond any doubt that Detainees held in Iraqg
have been subjected to humliating and degrading treatmnent. The
government has conceded that nunerous Detainees have died in custody,;
at |least sixteen of these deaths have been classified as hom cides.
There is growng evidence that the abuse of Detainees was not
aberrational but systemc, that in some cases the abuse anmounted to
torture and resulted in death, and that senior officials either
approved of the abuse or were deliberately indifferent to it.

4. In light of these recent disclosures, plaintiffs filed a

second FAOA request in My 2004, seeking the same records as set



forth in the first request. |Incorporated in plaintiffs’ second FOA
request was a new application for expedited processing.

5. Athough the public interest in the release of the records
at issue here is manifest, the only record that the governnent has
released in response to plaintiffs’ request is a set of talking
points used by the DOS in comunications with the media. None of the
def endant agencies has released any other records in response to
plaintiffs’ request. Further, none of the defendant agencies has
granted plaintiffs’ application for expedited processing.

6. To vindicate the public’s right to information about
government conduct, plaintiffs seek an injunction requiring defendant
agencies imrediately to process plaintiffs’ request and to rel ease

records that are and have been unlawful |y wi thhel d.

JUR SDI CTI ON AND VENUE

7. This Court has both subject matter jurisdiction over this
action and personal jurisdiction over the parties pursuant to 5
US C 88 552(a)(4)(B) and 552(a)(6)(E)(iii). This court also has
jurisdiction over this action pursuant to 28 US C 8§ 1331 and 5
USC 88 701-706. Venue lies in this district under 5 US C 8§
552(a) (4)(B).

PARTI ES
8. Paintiff Arerican Gvil Liberties Union ("ACLU') is a New

Yor k- based, nationwi de, non-profit, non-partisan organization wth



al nost 400, 000 nenbers dedicated to the constitutional principles of

liberty and equality. The ACLUis commtted to ensuring that actions
taken by the government under the rubric of "national security" are
consistent with the Constitution and international |aw To inform
the public about government conduct, the ACLU publishes newsletters,

news briefings, right-to-know handbooks, and other materials that are
dissemnated to the public. ACLU publications are available to
everyone, including tax-exenpt organizations, not-for-profit groups,

| aw students and faculty, for no cost or for a nomnal fee through
the ACLU s public education departrment. The ACLU al so di ssem nates
information through its website, <ww.aclu.org> and through an
electronic newsletter, which 1is distributed to thousands of
subscribers by e-nail.

9. Paintiff Center for Constitutional R ghts ("CCR') is a New
York-based legal and public education not-for-profit organization
that engages in litigation, legal research, and the production of
publications in fields of civil and international human rights,
including extensive materials on Detainees and others apprehended
after Septenber 11, 2001. CCR publishes regular newsletters, know
your-rights handbooks, and other informational nmaterials for public
di ssem nati on. These materials are also available through CCR s
Devel opment and Qutreach Departnents. CCR operates a website
<WWV. ccr-ny.org>, that addresses the issues on which the GCenter

wor ks. The website includes material on topical civil and hunan



rights issues and material concerning CCRs work. Al of this
material is freely available to the public.

10. Plaintiff Physicians for Huiman Rghts ("PHR') is a not-for-
profit organization whose mssion is to pronote health by protecting
human rights. It uses scientific nmethods and clinical medical skills
to investigate allegations of human rights violations. PHR has
conducted nedical investigations of torture throughout the world and
played a leading role in developing the principal instrunent for the
nmedi cal evaluation of torture, the Istanbul Protocol. PHR publishes
newsl etters, reports, and informational naterials for the public, may
of which are available on its website, <ww. phrusa.org>  The website
contains a section wth articles on torture and the nmeans of
preventing it, as well as investigations on health and human rights
in, anmong other places, Irag and Afghanistan. PHR also distributes
an enail newsletter free of charge to the public.

11. Plaintiff Veterans for Peace ("VFP') is a not-for-profit,
non-partisan organization of United States war veterans who served
from World War 11 through Qulf Var I. There are 85 VFP chapters
across the nation, from Alaska to Florida. VFP consists of men and
wonen who, having dutifully served their nation, now serve the cause
of world peace. To this end, they work with others to: (1) increase
public awareness of the costs of war; (2) restrain the US
governnent from intervening, overtly and covertly, in the internal

affairs of other nations; (3) end the arns race and reduce and



eventual ly elimnate nuclear weapons; (4) seek justice for veterans
and victins of war; and (5) abolish war as an instrunent of national
policy. VFP dissemnates information through its website,
<Wwn. vet er ansf or peace. org>, electronic |listserves for the general on-
I'i ne menbership, chapter contacts, and a quarterly newsletter.

12. Plaintiff Veterans for Common Sense ("VCS') is a not-for-
profit organization for US veterans. VCSis commtted to providing
a voice of reason on issues of war and national security from the
uni que perspective of those who have served their country in uniform
VCS stands firm on the principal that our nation’s precious youth
should be commtted to battle only under the gravest of circunstances
and therefore seek to return our country to a time when war was truly
the policy of last resort. To this end, it inforns fellow citizens
of the terrible costs of war, by challenging policies that abuse the
trust of mlitary service nenbers and by speaking out in defense and
support of the values espoused by the Constitution of the United
States. VCS dissemnates information and news to the general public
t hr ough its website, <www. vet er ansf or commonsense. or g>, news
briefings, nmedia interviews, published editorials and direct contact
through e-mail with VCS general nenbers.

13. Defendant DCD is a Departnent of the Executive Branch of the
United States Government and is an agency within the neaning of 5

US C 8 552(f)(1). Defendants Defense Intelligence Agency ("DA"),



Departnment of the Arny ("Arny"), Departnment of the Navy ("Navy"), and
Departrment of the Air Force ("Air Force") are conponents of DCOD.

14. Defendant DQJ is a Departnent of the Executive Branch of the
United States CGovernnent and is an agency within the neaning of 5
USC 8§ 552(f)(1). Defendants dvil Rghts Dvision, Oimnal
Dvision, Federal Bureau of Investigation ("FBlI"), fice of
Information and Privacy ("AQP'), and Gfice of Intelligence Policy
and Review ("AQ PR') are conponents of DQJ.

15. Defendant DHS is a Departnent of the Executive Branch of the
United States CGovernnent and is an agency within the neaning of 5
US C 8 552(f)(1).

16. Defendant DOS is a Departnent of the Executive Branch of the
United States Government and is an agency within the neaning of 5
US.C §552(f)(1).

17. Defendant A is a Departnent of the Executive Branch of the
Uhited States Governnent and is an agency within the neaning of 5

U S.C § 552(f)(1).



FACTS

I NI TI AL REPCRTS OF ABUSE AND DEATHS OF DETAI NEES | N QUSTCDY, AND
RENDI TI ON G- DETAI NEES TO COUNTR ES KNOM TO USE TORTURE

18. Since February 2002, news agencies first began to publish
reports indicating that Detainees held in Wited States custody in
Af ghanistan and Quantanano Bay Naval Station ("Quantanano") were
bei ng subjected to mstreatnment. See, e.g., MIlly More, Villagers
Rel eased by American Troops Say They Wre Beaten, Kept in "Cage",
Washi ngton Post (Feb. 11, 2002); Dana Priest & Barton Cellman, U S.
Decries Abuse But Defends Interrogations, Wshington Post (Dec. 26,
2002); Paul Harris & Burhan Wazir, Briton Tells of Odeal in Bush's
torture jail, The Cbserver (WK) (Dec. 29, 2002); Jess Bavin & Gary
Fields, How Do US. Interrogators Make a Captured Terrorist Talk?,
VWl | Street Journal (Mar. 4, 2003).

19. Reports also indicated that Detainees had been killed in
United States custody. See, e.g., Marc Kaufman, Arny Probing Deaths
of 2 Afghan Prisoners, Wshington Post (Mar. 5, 2003); Vanessa
Gezari, 3rd detainee dies in US custody, Chicago Tribune (June 24,
2003); Barbara Starr, Afghan Detainees’ Deaths Ruled Hom cides,
CNN. com (Mar. 5, 2003).

20. Nunerous nedia outlets reported that the United States had
rendered Detainees and other individuals to foreign powers known to
enploy illegal interrogation techniques, including torture. See,

e.g., Rajiv Chandrasekaran & Peter Finn, U'S. Behind Secret Transfer



of Terror Suspects, Wishington Post (Mar. 11, 2002); Priest &
Cel I man, supra; Faye Bowers & Philip Smucker, US Ships A (ueda
Suspects to Arab States, Christian Science Munitor (July 26, 2002).
21. In response to these reports and to inquiries from hunman
rights organizations, the DOD general counsel stated that United
States policy conderms and prohibits torture; that DD personnel are
required to follow this policy and "applicable |aws" prohibiting
torture; and that DD would investigate any allegations of
mstreatnment of or injuries to detainees. DD also stated that "if
the war on terrorists of global reach required transfer of detained
eneny conbatants to other countries for continued detention on our
behal f, U S  government instructions are to seek and obtain
appropriate assurances that such eneny conbatants are not tortured.”
Letter from WIliamJ. Haynes ||, General Counsel of the Department
of Defense, to Kenneth Roth, Executive Director, Human R ghts Vatch
(Apr. 2, 2003). See also Letter fromWIIliam J. Haynes II, General
Counsel of the Departnment of Defense, to the Hon. Patrick J. Leahy

(June 25, 2003).

1. PLAI NTI FFS OCTCBER 2003 FAO A REQUEST
22. In Cctober 2003, plaintiffs submtted a FAOA request to
defendants DCOD, and its conponents Arny, Navy, Ar Force and DA

DQJ, and its conponents FBI, AP and APR DG5S and the dA



Plaintiffs submtted a FOA request to defendant DHS on Decenber 12,
2003.

23. Plaintiffs’ FA A request sought three categories of records.
First, plaintiffs sought records concerning the treatnent of
Det ai nees. Second, plaintiffs sought records concerning the deaths
of Detainees while in US custody. Third, plaintiffs sought records
concerning the rendition of Detainees and other individuals to
foreign powers known to enploy illegal interrogation techniques,
including torture.

24. In a second letter to defendants filed on the sane day as
their FAA requests, plaintiffs nade application for expedited
processing based on "conpelling need,” 5 US C 8 552(a)(6)(E (i),
specifically, that the records sought were "urgently needed by
[organi zations] primarily engaged in dissemnating information in
order to inform the public concerning actual or alleged Federal
Governnent activity." 5 US C 552(a)(6)(E)(i); see also 32 CF.R 8§
286.4(d)(3) (bD; 22 CFR § 171.12(b) (DC®); 32 CFR 8§
1900. 34(c), (c)(2) (AA; 6 CF.R 8§ 5.5(d)(i) (DHS).

25. In addition, plaintiffs requested expedited processing based
on individual agency regulations promulgated pursuant to the FAQA
For DD and DOCS, plaintiffs sought expedited processing on the
grounds that the requests related to "a breaking news story of
general public interest,” 32 CF. R 8§ 286.4(d)(3) (DD); 22 CF.R 8§

171.12(b) (DCs), and on hunanitarian grounds. 22 CFR 8

10



171.12(c)(4) (DOS), 32 CF.R § 286.4(d)(3)(iv) (DD). For DO,
plaintiffs sought expedited processing on the grounds that the
records pertained to "[a] matter of w despread and exceptional nedia
interest in which there exist possible questions about the
governnent’s integrity which affect public confidence." 28 CF.R
8§ 16.5(d)(1)(iv) (DQl). For DHS, ©plaintiffs sought expedited
processing on the grounds that failure to expedite the request would
"pose an immnent threat to the physical safety of an individual." 5

U S.C 552(a)(6)(E)(i); 6 CF.R 8§ 5.5(d)(1)(ii) (DHS).

Department of Defense

26. DOD denied plaintiffs’ application for expedited processing
by letter dated GQctober 30, 2003. PMaintiffs admnistratively
appeal ed the decision of DD by letter dated Decenber 8, 2003. DD
rejected plaintiffs’ appeal by letter dated February 10, 2004, on the
grounds that (1) the subject matter of the request was not "breaking
news;" and (2) plaintiffs did not appear to dissemnate infornation
as a prinmary activity. DOD has not released any record in response
to plaintiffs request.

27. The Arny informed plaintiffs by letter dated Decenber 11,
2003, that it was unable to conply with the statutory tine limt. In
a letter dated March 30, 2004, the Arny notified plaintiffs that it
had conpleted its search and that no records responsive to the FOA

request had been | ocat ed.

11



28. The DDA, Air Force and Navy have not rel eased any records in

response to plaintiffs request.

Department of Justice

29. AP denied plaintiffs’ application for expedited processing
by letter dated Cctober 23, 2003, on the grounds that (1) the matters
in question do not pertain to wdespread and exceptional media
interest as set forth by DQJ; and (2) plaintiffs are not primarily
engaged in dissemnating information within the nmeaning of FAA
Plaintiffs admnistratively appealed this decision by letter dated
Decenber 8, 2003. QP denied plaintiffs’ appeal by letter dated
February 19, 2004.

30. APR informed plaintiffs by letter dated Cctober 30, 2003,
that it had conpleted its search and that no records responsive to
plaintiffs’ request had been |ocated. PMaintiffs appealed this
decision by letter dated Decenber 11, 2003, but have received no
r esponse.

31. The AQvil Rghts Dvision infornmed plaintiffs by letter
dated MNovenber 24, 2003, that it has no records responsive to
plaintiffs request.

32. The imnal Division has failed to release any records in
response to plaintiffs’ request.

33. The FBI informed plaintiffs by letter dated Cctober 30,

2003, that it has records potentially responsive to plaintiffs’

12



request, but that such records ae exenpt from disclosure in their
entirety pursuant to 5 US C 8 552(b)(7)(A. Plaintiffs appeal ed
this decision by letter dated Decenber 19, 2003, but the FBI has not
informed plaintiffs whether the appeal has been granted or deni ed.

34. None of the DQJ's conponents have released any record in

response to plaintiffs request.

Depart ment of Homel and Security

35. DHS has not released any records in response to plaintiffs’
request.

Departnment of State

36. DO5 denied plaintiffs’ request for expedited processing by
|etter dated Cctober 18, 2003. Plaintiffs admnistratively appeal ed
the denial of expedited processing by letter dated Decenber 1, 2003.
DCS rejected the admnistrative appeal by letter dated Decenber 12,
2003, on the grounds that (i) the records sought do not pertain to a
"breaking" news story; and (ii) requests based solely on the
allegations of Detainees was insufficient to denonstrate harm to
substantial hunmanitarian concerns.

37. Oh March 5, 2004, DOs provided plaintiffs with talking
points used by DOS personnel in communications with the press
concerni ng Detainees held in Quantanano. D8 has not rel eased any

other record in response to plaintiffs request.

13



Central Intelligence Agency

38. The AA denied plaintiffs FOA request by letter dated
Qctober 27, 2003, on the grounds that the records requested fall
under the "operational files" exenption of the A Information Act,
50 U S C § 431 Plaintiffs appealed the A s decision by letter
dat ed Decenber 11, 2003. The CA has not inforned plaintiffs whether
it will grant the appeal. The OA has not released any records in
response to plaintiffs’ request.

[11. PROLI FERATING REPCRTS OF DETAINEE ABUSE, DEATHS OF
DETAINEES IN QUSTQDY, AND RENDITION OF DETAINEES TO
COUNTR ES KNOMW TO USE TORTURE
39. In recent weeks, following the publication of photographs

depicting the horrifying abuse of Detainees held in Iraq, numerous

international and domestic news nedia have reported that the abuse of

Detainees is w despread. See, e.g., Douglas Jehl, et al., Abuse of

Captives Mre Wdespread, Says Arny Survey, NYTinmes.com (May 26,

2004); Mark Mazzetti et al., |Inside the Iraq Prison Scandal,

UsNews. com (May 24, 2004); Mtch Frank, A Pattern of Abuse?, Tine.com

(May 9, 2004); Matt Kelley, Quards Alege Abuse at Four Q her

Prisons, AP (May 30, 2004); John Barry et al., The Roots of Torture:

The Road to Abu Giraib Began After 9/11, W en Washington Wote New

Rules to Fight a New Kind of War, Newsweek (May 24, 2004).

40. News nedia have also reported that nunerous Detai nees have

died in United States custody. See, e.g., Jehl, et al., supra, Tom

14



Bowran, Prisoner Fatality Inquiry Expands, Baltinmore Sun (May 22,
2004) .

41. News nedi a have al so reported that the practice of rendering
Detainees and other individuals is far nore wdespread than
previously believed, and that there exists a "joint intelligence task
force," conprised of United States government personnel, that
participates in the interrogation of individuals rendered to foreign
powers known to violate international standards. Dana Priest & Joe
Stephens, US Arranges Detentions and Conducts Interrogations of
Terror Suspects in Secret, Washington Post (May 12, 2004).

42. Public concern has becone so wi despread that governnent and
mlitary officials have been conpelled to present testinony regarding
the interrogation tactics enployed by defendant agencies personnel
against Detainees and rendered individuals in hearings before
Congress. See, e.g., Hi Lake, Senate Seeking Conplete Probe of Iraq
Abuses, New York Sun (May 11, 2004).

43. In addition, several Departnents, including defendants DCD
and Arny, have publicly announced ongoing or earlier investigations
into the torture and abusive conditions, as well as the deaths of
Detai nees. See, e.g., Bradley Gaham Arny lInvestigates Wder Irag
O fenses, Washington Post (June 1, 2004).

44. Internationally, foreign gover nnent s, non- gover nient al
organi zations and hunanitarian organi zations have cone forward and

detailed their earlier attenpts to gain access to Detainees and to

15



report to United States officials the abuse suffered by Detainees as
| earned by these organi zations. See, e.g., Rchard A Serrano, Nov 6
Red G oss Report to Mlitary Detail ed Abuse, LosAngel esTi nmes. com ( May
29, 2004); US Tried to CQurtail Red CGross Access to Iraqgi Prisons,

AFP (May 19, 2004).

| V. PLAI NTI FFS NMAY 2004 FAO A REQUEST AND DEFENDANTS RESPONSES

45. On May 25, 2004, plaintiffs submtted a FOA request to
defendants DCD, and its conponents Arny, Navy, Ar Force and D A
DQJ, and its conponents FBI, AP and QPR DGC5, DHS, and the A

46. Plaintiffs’ FOA request sought the identical three
categories of records as set forth in their Cctober 2003 request.

47. In sanme letter to defendants, plaintiffs nade application
for expedited processing based on "conpelling need,” 5 USC 8§
552(a) (6) (B (i).

48. In addition, plaintiffs requested expedited processing
based on individual agency regulations pronulgated pursuant to
the FO A

49. Defendant DQJ Office of Information and Privacy granted
plaintiffs’ request for expedited processing by letter dated
June 2, 2004.

50. Defendants DIA and DQJ Cvil Rights, sent letters dated
May 27 and June 1, 2004, respectively, explaining that a backl og

in agency requests would prevent tinely processing.
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51. Defendants Navy and Arny informed plaintiffs by letters
dated June 4 and June 2, 2004, respectively, that the FOA
request woul d be forwarded to Defendant DOD for processing.

52. Defendant DHS denied plaintiffs’ request by letter dated
June 10, 2004.

53. Defendant DOS granted plaintiffs’ request for expedited
processing by letter dated June 18, 2004.

54. Defendant DCD denied plaintiffs’ request for expedited

processing by letter dated June 21, 2004.

CAUSES O ACTI ON

Fi rst Cause of Action:
Violation of the FOA for Failure to Expedite
the Processing of Plaintiffs’ Request

55. Plaintiffs repeat and real |l ege paragraphs 1-43.

56. Defendants’ failure to expedite the processing of
plaintiffs’ Cctober 2003 and May 2004 request violates the FOA 5
US C §552(a)(6)(B)(iii), and defendant agencies’ own regulations

promul gat ed t her eunder.

Second Cause of Action:
Violation of the FOA for Failure to Make Pronptly
Avai | abl e the Records Sought by Plaintiffs’ Request

57. Plaintiffs repeat and real |l ege paragraphs 1-43.

58. Defendants’ failure to nake pronptly available the records
sought by plaintiffs’ request violates the FAA 5 USC
8 552(a)(3)(A).

Third Cause of Action:

17



Violation of the FOA for Failure to
Tinely Respond to Plaintiffs’ Request

59. Plaintiffs repeat and real |l ege paragraphs 1-43.

60. Defendants’ failure tinely to respond to plaintiffs’ request
violates the FOA 5 US C 8 552(a)(6)(A (i), and defendant agencies’
own regul ations pronul gat ed thereunder.

Fourth Cause of Action:
Violation of the FOA for Failure to
Rel ease Records Sought by Plaintiffs’ Request

61. Plaintiffs repeat and real | ege paragraphs 1-43.
62. Defendants’ failure release records sought by plaintiffs’
request violates the FOA 5 U S C 8 552(a).

REQUESTED RELI EF

WHEREFCRE, plaintiffs pray that this Court:

a) order defendants imrediately and expeditiously to process
plaintiffs FAA request and to disclose the requested
recor ds;

b) award plaintiffs their costs and reasonable attorneys fees
incurred in this action; and

c) grant such other relief as the Court may deem just and

pr oper .

Respectfully submtted,

/LSL/
Law ence S. Lustberg (LL-1644)
Jenni fer Ching (JG 5267)
A BBONS, DEL DEOQ DALAN
GR FFI NGER & VECCH ONE, P. C.
Ohe R verfront Pl aza
Newar k, New Jersey 07102
(973) 596- 4500
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Dated: July 6, 2004

Janeel Jaffer (JJ-4653)
Amrit S ngh (AS-9916)

Judy Rabinovitz (JR 1214)
AMERI CAN A VI L LI BERTI ES
UN ON FOUNDATI ON

125 Broad St.

New Yor k, New York 10004
Bar bara d shansky (BO 3635)
Jeffrey E. Fogel (JF-3948)
M chael Ratner (MR 3357)
CENTER FOR QONSTI TUTI ONAL R GHTS
666 Broadway, 7'" Fl oor

New Yor k, New York 10012

Bet h Haroul es (BH 5797)
Arthur B senberg (AE-2012)
NEW YCRK A M L LIBERTIES
UN ON FOUNDATI ON

125 Broad Street

New Yor k, NY 10004

Attorneys for Plaintiffs
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