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QUESTIONS PRESENTED

Do laws that impose a 17-year prison sentence for consensual
oral sex between teenagers of the same sex violate the Equal
Protection Clause where the sentence would be no more than 15
months if the teenagers were members of the opposite sex?

Does a sentence of over 17 years in prison, five years of
supervised release and a lifetime classification as a sex offender for
consensual oral sex between teenagers violate the Eighth
Amendment when it is imposed because the teenagers were not
members of the opposite sex?

Does increasing Petitioner’s sentence beyond the statutory
maximum based on a prior juvenile adjudication that was neither
pled in the charging document nor proved to a jury violate the Sixth
Amendment and the Due Process Clause of the Fourteenth
Amendment? 



LIST OF PARTIES

The caption of the case includes the names of all parties.  
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OPINIONS AND ORDERS BELOW

The oral decision of the Kansas District Court denying
Petitioner’s Motion to Dismiss was issued on May 18, 2000 and is
reprinted in the appendix at 33a.  The unpublished decision of the
Kansas District Court denying Petitioner’s Motion for Durational
and Dispositional Departure was issued on August 10, 2000 and is
reprinted in the appendix at 19a.  The unpublished opinion of the
Kansas Court of Appeals was entered on February 1, 2002 and is
reprinted in the appendix at 3a.  On February 26, 2002, the Court
of Appeals denied Petitioner’s timely Motion for Rehearing or
Modification of Eighth Amendment Holding; that unpublished order
is reprinted in the appendix at 2a.  The Kansas Supreme Court’s
June 13, 2002 unpublished decision denying Petitioner’s timely
petition for discretionary review is reprinted in the appendix at 1a.

JURISDICTION

The Kansas Supreme Court’s decision denying review was
entered on June 13, 2002.  On August 15, 2002, the Court granted
Petitioner’s Application for Extension of Time to File Petition for
Writ of Certiorari to the Court of Appeals of the State of Kansas
to October 11, 2002.  The Court has jurisdiction under 28 U.S.C.
§ 1257(a).

CONSTITUTIONAL AND STATUTORY PROVISIONS

The Fourteenth Amendment to the United States Constitution
provides in pertinent part that “[n]o State shall . . . deprive any
person of life, liberty, or property without due process of law; nor
deny to any person within its jurisdiction the equal protection of the
laws.”
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The Eighth Amendment to the United States Constitution
provides that “[e]xcessive bail shall not be required, nor excessive
fines imposed, nor cruel and unusual punishments inflicted.” 

The Sixth Amendment to the United States Constitution
provides in pertinent part tha t “[i]n all criminal prosecutions, the
accused shall enjoy the right to a speedy and public trial, by an
impartial jury . . . and to be informed of the nature and cause of the
accusation[.]” 

Kansas Statutes § 21-3501 defines sodomy as “oral contact or
oral penetration of the female genitalia or oral contact of the male
genitalia; anal penetration, however slight, of a male or female by
any body part or object[.]”  The full text of the statute is set forth in
the appendix at 41a.

Kansas Statutes § 21-3505(a)(2) prohibits “sodomy with a
child who is 14 or more years of age but less than 16 years of
age[.]”  The full text of the statute is set forth in the appendix at 42a.

Kansas Statutes § 21-3522 prohibits “engaging in voluntary .
. . sodomy . . . with a child who is 14 years of age but less than 16
years of age and the offender is less than 19 years of age and less
than four years of age older than the child and the child and the
offender are the only parties involved and are members of the
opposite sex[.]”  The full text of the statute is set forth in the
appendix at 43a. 



1   The more s pe cific Romeo  an d Ju liet law co nt rols  whe ne ve r a specified

activity is covered by bo t h  the Romeo and Juliet law and the criminal

so do my law.  Cf. S ta te  v. Wil lia ms, 829 P.2d 892, 897 (Ka n. 1992). 
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STATEMENT OF THE CASE

I. Kansas’s Romeo and Juliet Law

Under Kansas law, oral sex is a form of sodomy.  Kan. Stat.
Ann. § 21-3501.  Identical acts of consensual sodomy between
teenagers are criminalized under two different statutes with
dramatically different penalties.  The sexual orientation of the
defendant determines which statute – and therefore which penalty
– applies.

Kansas’s general criminal sodomy statute prohibits “sodomy
with a child who is 14 or more years of age but less than 16 years
of age,” without regard to consent, the age of the offender, or the
sex of the participants.  Kan. Stat. Ann. § 21-3505 (the “criminal
sodomy law”).  In contrast, Kansas’s so-called Romeo and Juliet
law provides for comparatively mild criminal penalties when two
teenagers engage in voluntary sexual intercourse, sodomy or lewd
touching; the younger teenager is between 14 and 16 years old; the
older teenager is less than 19 years old; the age difference is less
than 4 years; there are no third parties involved; and the two
teenagers “are members of the opposite sex.”  Kan. Stat. Ann.
§ 21-3522 (the “Romeo and Juliet law”).1  

The punishments for the two crimes are radically different.
Under the Romeo and Juliet law, first and second offenses result in
presumptive probation; a third offense carries a maximum sentence
of 15 months.  Under the criminal sodomy law, a first offense
carries a presumptive sentence of 55 to 61 months.  The sentencing
range for a second offense is 89 to 100 months and for a third



2  Because both the Romeo and Juliet law and the criminal sodomy law apply

to  juv en ile o ffend ers , s imilar d ispa ritie s  in sentencing arise even when the

two t ee na ge rs  are  bo th  14 o r 15 y ea rs  old .

3   The generic term “gay teenagers” includes lesbian, gay and bis e xu a l

teenagers, all of whom are  sexually  or ien te d t ow ard  memb ers  of  th e s ame

sex.
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offense is 206 to 228 months.2  In addition, unlike a violation of the
Romeo and Juliet law, criminal sodomy is categorized as a “sexually
violent crime” that automatically triggers mandatory sex offender
registration.  See Kan. Stat. Ann. § 22-4902(c)(4).

As the Kansas Court of Appeals explained, the purpose of the
Romeo and Juliet law “is to recognize the judgment that consensual
sexual activity between a young adult and a not-quite adult,
although wrong,  is not as criminal as sexual activity between
persons farther apart in age.”  App. 7a.  Despite this general
purpose, Kansas limited the Romeo and Juliet law to members of
the opposite sex, thereby making it inapplicable to gay teenagers.3

Heterosexual teenagers who engage in consensual oral sex are
punished under the Romeo and Juliet law, while gay teenagers who
engage in consensual oral sex are treated as child molesters and are
punished under Kansas’s criminal sodomy law.

Kansas’s decision to target gay teenagers for more severe
punishment is part of a larger pattern of discriminatory sodomy
laws.  American sodomy laws historically applied to both same-
and opposite-sex couples.  See Bowers v. Hardwick, 478 U.S.
186, 215-17 (1986) (Stevens, J., dissenting); Anne B. Goldstein,
History, Homosexuality and Political Values, 97 Yale L.J. 1073,
1082-83 (1998).  Over the last 40 years, however, while many
States were abandoning sodomy laws altogether, ten States made



4  1969 Kan. Ses s. Laws §  21-3505; 1973 Tex. Gen. Laws §  21.06; 1973 Mont.

Laws  § 94-2-101;  1974 Ky. A cts §  90; 1977 Ark. Acts No. 828, § 1; 1977 Mo.

Laws § 566.090; 1977 Nev. Stat. § 17; 1989 Tenn. Pub. Acts § 39-13-510; Post

v. State, 715 P.2d 1105 (Okla. Crim. App. 1986) (invalidating Okla. Stat. tit. 21,

§ 886 as applied to heterosexuals); Sc ho ch et  v. S ta te , 580 A.2d  176 (Md .

1990) (holding Md. Code Ann. art. 27, § 554 inapplicable to heterosexual

ac tivit y). 

5  See Georg e Pa inte r, The Sensibilities of Our Forefathers at

www.sodomylaws.org/sens ibilities/arkans a s .htm (vis ited  Oct . 8, 2002)

(citat ion o mitted ).

6  Commonwealth v. Wasson, 842. S.W .2d 487 (Ky. 1992); 1993 Nev. Stat.

515; Camp bel l v. Su ndq uist , 926 S.W.2d 250 (Tenn. Ct. App. 1996); Gryczan

v. State , 942 P.2d 112 (M on t. 1997);  Williams v. Glendening,  No.

98036031/CL-1059 (Md. Balt. City Cir. Ct. Oct . 15, 1998); Picado v. Jegley, 80

S.W .3d 332 (A rk. 2002).

7  Ala. Code §§ 13A-6-60(2), 13A-6-65(a)(3); Fla. Stat. Ann. § 800.02; Idaho

Code § 18-6605; La . Rev.  Stat. Ann. § 14:89; Miss. Code Ann. § 97-29-59;

N.C. Gen. St at . § 14-177; S.C. Co de  An n. §  16-15-120; Ut ah  Cod e Ann. § 76-

5-403(1); Va. Co de  An n. §  18.2-361(A).  

8  Kan . Stat . An n. §  21-3505(a)(1); Tex. Pen . Cod e §  21.06; M o. Re v. St at . §

566.090; Okla . St at . tit . 21 §  886.  One  Missou ri Co urt of Appeals has

construed  Missouri’s same-sex-only sodo m y  la w to apply only to non-

co ns en su al ac ts , see State v. C og she ll, 997 S.W.2d 534 (M o. Ct. A pp . 1999),

but Missouri continues to  prosecute consensual sodomy between same-sex
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their sodomy laws applicable only to same-sex couples.4  As the
sponsor of the 1977 Arkansas bill explained, these same-sex-only
sodomy laws were “aimed at weirdos and queers.”5  

Today, most same-sex-only sodomy laws have been repealed
or struck down on state constitutional grounds,6 and only nine
States still retain generally-applicable sodomy laws.7  Nevertheless,
despite numerous legal challenges over the years, Kansas, Texas,
Missouri and Oklahoma still subject same-sex couples to criminal
penalties when they participate in sexual activities that are entirely
legal for heterosexuals.8 Like the same-sex-only sodomy laws of



adults in the other half of the State.  See Full Assault on Sodomy Laws, The

Advocate, Aug . 20, 2002.  Similar ly,  alt ho ug h O klah oma ’s  sod omy  statute

is  ge ne rally  ap plic ab le o n it s  fac e, it  ha s  be en  jud icia lly c on s tru ed  to  exclu de

co ns en su al he te ros exual b eh av ior.  See Post v. St at e, 715 P.2d 1105 (Okla.

Crim. App. 1986).  In addition, Puerto Rico  maintains a same-sex-only

sodomy law.  Puerto Rico Pen. Code Art. 103; Sanchez v. S e c retario de

Justicia, __ D.P.R. __, No. A C-2000-63, 2002 WL 1581480 (P.R. June 28,

2002).  

9  No r is  Kans as  an  an oma ly.   Te xas  als o has  a discriminatory sodomy law

that specifically targets gay teenagers.  See Tex. Penal Cod e A nn . § 21.11

(establishing an affirmative defense to prosecu tion for sexual contact with

a child if the “actor .  . .  was not more th an  th ree  ye ars  old er t ha n t he  vic tim

and of the opposite sex”) (emp ha sis  ad de d).  Mo reove r, in Miss ou ri, gay

teenagers who engage in consensual sodomy can be punished  as juvenile

offen de rs  under the adult same-sex-only sodomy law, while heterosexual

teenagers who engage in the identical sexual activity co mmit no  crime.  See

Mo . Rev . Sta t. § § 566.090;  566.064.  
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the 1970s and 80s, the exclusion in Kansas’s Romeo and Juliet law
was designed to discriminate based on sexual orientation.  As the
Kansas Court of Appeals recognized, “the argument that it is not
aimed at homosexuals cannot be made with a straight face.”  App.
7a.9    
II. Petitioner’s Conviction and Appeals

One week after Petitioner Matthew Limon’s eighteenth birthday
he performed consensual oral sex on M.A.R., a younger male
teenager who attended the same residential school for
developmentally disabled youth.  App. 4a.  M.A.R. was nearly 15
years old – three years, one month and a few days younger than
Petitioner.  App. 5a.  All of the requirements for applica tion o f
Kansas’s Romeo and Juliet law were satisfied in Petitioner’s case
save one:  the two teenagers were not members of the opposite
sex.  Because the Romeo and Juliet law did not apply, Petitioner
was charged with violating Kansas’s criminal sodomy law.



10  The Kansas District Court is the highest state court  a u t h o rized to

consider the Eighth Amendment question, see Kan . Sta t. A nn . § 21-4721;

State v. Long, 993 P.2d 1237 (Kan. App. 1999); St at e v. C lemon s, 45 P.3d 384,

395 (Kan. 2002), s o it is  pro pe rly be fore  the Cou rt.  See 28 U.S.C. § 1257(a);

Lar ge nt  v. Te xa s, 318 U.S. 418, 422 (1943); see al so Na sh v. Flo rida  Indu s.

Co mm’n , 389 U.S. 235, 237 n.1 (1967); Co sta rel li v . Ma ss., 421 U.S. 193, 198-

99 (1975). 
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Before trial, Petitioner filed a Motion to Dismiss and
Prevent Manifest Injustice.  He argued that making the far more
lenient penalties of the Romeo and Juliet law inapplicable solely
because Petitioner and the other teenager involved were members
of the same sex violated the Fourteenth Amendment guarantee of
equal protection.  The Kansas District Court denied Petitioner’s
motion, concluding that it would be inappropriate to inquire whether
“the state legislature’s intention to protect children from homosexual
activity at a level greater than heterosexual activity . . . was or was
not legitimate.”  App. 36a.  Petitioner and the State then stipulated
that the other male student had consented to oral sex performed by
Petitioner, app. 30a, Petitioner waived his right to a jury trial with
respect to the stipulated facts, and the District Court found
Petitioner guilty of one count of criminal sodomy in violation of §
21-3505(a)(2).  App. 29a. 

Petitioner then filed a Motion for Durational and Dispositional
Departure in which he argued that imposition of the presumptive
sentence would violate his Eighth Amendment right to be free from
cruel and unusual punishments.  App. 21a.  The District Court
denied the motion, app. 19a, and sentenced Petitioner to 206
months in prison, 60 months of post-release supervision and
mandatory registration as a sex offender – a total of over 17 years
in prison and five years of supervised release.  App. 18a.10  

Petitioner appealed to the Kansas Court of Appeals and raised
three federal constitutional issues.  First, Petitioner argued that his
conviction and sentence under the criminal sodomy law violate the



11   Petitioner argued that limiting the Romeo and Juliet law to members of the

o p posite sex impermissibly classifies teenagers bas ed on their sex and

sexual orientation.

12   The Kansas District Court found at s entencing that Petitioner had been

adjudicated delinquent when he was  14 years old, apparently based on t wo

counts  of sodomy with a ch ild less  th an  14 yea rs  of age, in violation of Kan.

Sta t. A nn . § 21-3506.
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federal Equal Protection Clause under any level of scrutiny.11  In
response, the State asserted that the Romeo and Juliet law
rationally furthers state interests in promoting morality and
protecting children.  The Kansas Court of Appeals found no equal
protection violation, holding that, under Bowers v. Hardwick, 478
U.S. 186 (1986), “[t]he United States Supreme Court does not
recognize homos exual behavior to be in a protected class . . . .
Therefore, there is no denial of equal protection when [homosexual]
behavior is criminalized or treated differently[.]”  App. 12a.

Second, Petitioner continued to argue that his sentence is based
on his status as a gay teenager and is grossly disproportionate to the
crime in violation of the Eighth Amendment prohibition on cruel and
unusual punishments.  The Court of Appeals did not address the
argument.  App. 14a.

Third, Petitioner argued that increasing his maximum sentence
based on a prior juvenile adjudication that was never alleged in the
Complaint, stipulated to, or proved to a jury beyond a reasonable
doubt violated his Sixth Amendment and due process rights.12

Absent consideration of the juvenile adjudication, Petitioner would
have received a presumptive sentence under Kansas’s criminal
sodomy law of between 55 and 61 months; under the Romeo and
Juliet law, he would have received presumptive probation.  The
Court of Appeals rejected Petitioner’s challenge, holding that
“juvenile adjudications can be used . . . to enhance adult sentences
without implicating constitutional bars.”  App. 14a.



13  See Lawrence v. Tex as, 41 S.W.3d 349 (Tex. App.-Houston  [14th Dist .]

Ma r. 15, 2001)  (hold ing  law that prohibits “deviate sexual intercourse with

an ot he r indiv idu al o f th e s ame  sex” advances a legitimate state interest in

“p res erv ing  pu blic morals ”), rev. de ni ed , Nos. 0873-01 and 0874-01 (Tex. Ct.

Crim. App. A pr. 17, 2002), petition for cer t. fil ed , 71 U.S.L.W . 3116 (July  16,

2002) (No. 02-102).     
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The Kansas Supreme Court denied Petitioner’s timely Petition
for Review in which he raised all of the foregoing federal
constitutional issues.

REASONS FOR GRANTING THE WRIT

I. The Ruling Upholding Kansas’s Discriminatory 
Sodomy Law Conflicts with the Court’s Equal Protection
Jurisprudence and Presents Important Que s t ions  on
Which Lower Courts Have Divided

Disregarding the constitutional pledge that every person is
entitled to “the protection of equal laws,” Yick Wo v. Hopkins, 118
U.S. 356, 369 (1886), the Kansas courts upheld a system of
separate laws that makes the punishment for identical acts of
sodomy between consenting teenagers turn on sexual orientation.
Making the penalty for a crime depend on sexual orientation is
antithetical to the basic promise of the Equal Protection Clause:  a
“commitment to the law’s neutrality where the rights of persons are
at stake.”  Romer v. Evans, 517 U.S. 620, 623 (1996).  This
promise of neutrality is broken not only in Kansas, but in every
State with a same-sex-only sodomy law.  Indeed, a similar equal
protection question is presented in another petition now pending
before the Court.13  



14  Petitioner does not dispute that Kansas may criminally regulate sexual

activity  in vo lvin g c hild ren .  Rath er,  he  as sert s  th at  th e Eq ua l Pro te ct ion

Clause requires even-handed pen alties  when the State regulates identical

consensua l sexua l act iv ity  be tween  teenagers .
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By limiting the Romeo and Juliet law to members of the
opposite sex, Kansas subjects gay teenagers to additional criminal
penalties that are based not on any difference in their actions but on
the State’s moral disapproval of their sexual orientation toward
members of the same sex.14  The Court should grant certiorari to
reiterate that a classification premised on moral disapproval of a
group of people because of who they are rather than what they do
is an impermissible “classification of persons undertaken for its own
sake.”  Romer, 517 U.S. at 635.    

In addition, when presented with equal protection questions
involving sexual orientation, lower courts have divided over the
proper interpretation of the Court’s decisions in Romer v. Evans
and Bowers v. Hardwick.  This case presents an important
opportunity to clarify that Bowers – a due process decision – does
not apply in the equal protection context and that the equal
protection principles articulated in Romer are not limited to cases
involving state constitutional amendments that restrict participation
in the political process.

Finally, resolution of the equal protection question is important
not only to the individuals in this case, but to the general public.
Laws that single out gay teenagers for special criminal sanctions
legitimize other forms of discrimination against gay teenagers and
contribute to pervasive social prejudice that has severe
psychological consequences for all gay teenagers, whether or not
they engage in the prohibited conduct.



15  As Petitioner argued in the Kansas  co ur ts , Ka ns as ’s  s ta tu to ry  sch eme

also violates  equal protection by making the penalty for his actions depend

on his sex.  See J .E.B. v. Al ab ama  ex r el . T.B., 511 U.S. 127, 152 (1994)

(Kennedy, J., c on cu rrin g)  (“T he  ne ut ral p hras ing  of  th e Eq ua l Pro te ct ion

Clause, extending its guarantee to ‘any person,’ reveals its concern with

righ ts  of indiv idu als , no t groups[.]”); Loving v. Virginia, 388 U.S. 1, 7-8, 11

(1967) (holding law banning interracial marriage discriminated based o n race

even though it applied equally to blacks and whites); United Sta tes v.

Virginia, 518 U.S. 515, 553, 559 (1996) (g en de r-b as ed  cla ss ifica tio n mu s t be

“s ub st an tially relat ed ” to  “excee ding ly pe rsu as ive ju st ification ”).
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A. Intentionally Disadvantaging Gay Teenagers to 
Express M oral Disapproval of Homosexuality Conflicts
with the Court’s Equal Prote ction Jurisprudence

1. Kansas Discriminates Based on Sexual
Orientation by Punishing Gay Teenagers
More Severely than Heterosexual Teenagers
Who Engage  in Identical Acts

 
Limiting application of the Romeo and Juliet law to members of

the opposite sex discriminates against gay teenagers by punishing
them more severely than their heterosexual pe ers when they
“commit intrinsically the same quality of offense.”  McLaughlin v.
Florida, 379 U.S. 184, 194 (1964).  Kansas subjects gay
teenagers to harsher penalties not because they engage in different
conduct but because they engage in that conduct with members of
the same sex.15

Under Kansas law, the physical acts that constitute sodomy are
identical for same- and opposite-sex couples.  For example, the act
of performing oral sex on a male teenager is precisely the same
whether the two teenagers are members of the opposite sex or
members of the same sex.  The genitals of the person performing
oral sex are simply irrelevant under Kansas’s definition of



16  In fact, although two boys cannot en ga ge  in s exual int erco urs e, ev ery

other act proscribed by the Romeo and Juliet law can be performed by two

boys , by two  girls  or by an oppos ite-sex couple.  Sodomy includes “oral

contact or oral penetration of the female genitalia or oral contact of the male

genitalia; [or] anal penetration . . . of a male or female by any bod y part or

object[.]”  Kan. Rev. Stat. § 21-3501(2).  Like an opposite-sex couple, two

girls can engage in sexual int erc ou rs e, d efin ed  as  “a ny  pe ne tra tio n o f the

female sex organ by a finger, the male sex organ or any object.”  Kan. Rev.

Sta t. §  21-3501(1).  And, of course, both oppos ite-sex and same-sex couples

can t ou ch  on e an ot he r.  
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sodomy.16  

Because the acts involved are the same, any distinction between
“homosexual activity” and “heterosexual activity,” app. 10a, 35a,
necessarily refers not to different activities but to the sexual
orientation of the people involved in the activity.  Indeed, what
distinguishes gay people from heterosexual people is that gay
people form intimate relationships with – and typically have sex and
fall in love with – members of the same sex.  The fact that
heterosexual people are physically capable of having sex with a
member of the same sex – and that some heterosexual people may
do so at some point – does not obliterate that fundamental
difference.  Nor does it transform a classification that targets gay
teenagers for legal disadvantage into a classification based on
conduct.  As the Kansas Court of Appeals acknowledged,
“[l]iterally, the [Romeo and Juliet] statute criminalizes particular acts
as opposed to sexual orientation.  But practically, the argument that
it is not aimed at homosexuals cannot be made with a straight face.”
App. 7a.
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2. Impos ing Harsher Punishments Based on 
Sexual Orientation Does Not Advance 

Legitimate State Interests in Promoting Morality
or Protecting Children
 

Over the last century, both state and federal governments have
used morality to defend what we now recognize as patent violations
of equal protection.  They have argued that the Equal Protection
Clause allows the government to discriminate in order to express
moral or religious disapproval of unrelated individuals living
together, see Moreno v. U.S. Dep’t of  Agric. 345 F. Supp. 310,
314 (D.D.C. 1972), of women working outside the home, see
Bradwell v. Illinois, 83 U.S. 130, 141 (1872) (Bradley, J.,
concurring), of interracial relationships, see Loving v. Virginia,
388 U.S. 1, 3 (1967), and of the mentally disabled, see Penn.
Ass’n of  Retarded Children v. Penn., 343 F. Supp. 279, 294
(E.D. Penn. 1972); Buck v. Bell, 274 U.S. 200, 207 (1926).
Ultimately, the Court has made it clear in each context that States
may not promote morality by punishing people for who they are.
See Loving, 388 U.S. at 11-12, United States v. Virginia, 518
U.S. 515, 550 (1996); U.S. Dep’t of Agric. v. Moreno, 413 U.S.
528, 534-35 (1973); City of Cleburne v. Cleburne Living Ctr.,
Inc., 473 U.S. 432, 448 (1985). 

Like laws that express moral disapproval based on living
arrangements, sex, race or disability, laws that express moral
disapproval based on sexual orientation violate equal protection
because they are drawn “for the purpose of disadvantaging the
group burdened by the law.”  Romer, 517 U.S. at 633.  Such laws
“raise the inevitable inference that the disadvantage imposed is born
of animosity toward the class of persons affected.”  Id. at 634.  “If
the constitutional conception of ‘equal protection of the laws’
means anything, it must at the very least mean that a bare . . . desire
to harm a politically unpopular group cannot constitute a legitimate



17  These decisions have been engend ered, at least in part, by the Court’s

statement in Bowers v. Hardwick that “the presumed belief of a majority of

the e l e ctorate in Georgia that homosexual sodomy is immoral and
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governmental interest.’”  Id. at 634 (quoting Moreno, 413 U.S. at
534) (emphasis in original).

The same principle applies whether a classification is based on
“animosity,” Romer, 517 U.S. at 634, “negative attitudes,”
Cleburne, 473 U.S. at 448, “public intolerance,” O'Conner v.
Donaldson, 422 U.S. 563, 575 (1975), “bias,” Palmore v. Sidoti,
466 U.S. 429, 433 (1982), or the fact that a group is politically
unpopular, see Moreno, 413 U.S. at 534.  What matters is not the
descriptive language but the central idea that equal protection does
not permit a classification created for the very purpose of
discriminating against the disadvantaged group.  Romer, 517 U.S.
at 633; see also Moreno, 413 U.S. at 534-35 (invalidating statute
motivated by disapproval of hippies); Cleburne, 473 U.S. at 448
(invalidating zoning ordinance based on “negative attitudes” toward
mentally disabled).  

The State is free to legislate to encourage people to act in ways
the State believes are morally good and to discourage people from
acting in ways the State believes are morally bad.  See, e.g.,
Berman v. Parker, 348 U.S. 26, 32-33 (1954).  But it may not
penalize one group of citizens more severely for the same acts
merely because it disapproves of who they are; and it may not
avoid the Equal Protection Clause by saying that its disapproval is
based in morality.  See Moreno, 413 U.S. at 534-35; Romer, 517
U.S. at 634; Cleburne, 473 U.S. at 448.  

Despite the Court’s consistent rulings to the contrary in other
contexts, several lower courts have concluded that moral
disapproval of homosexuality is a legitimate basis for discriminating
against gay people.17  See Equality Found. of Greater



unacceptable” provided a rational basis under the Due Process Clause for

crimin alizin g sodomy across the board, 478 U.S. at 196, and by the argument

of the dissent in Romer that moral disapproval of “homosexual conduct”

provided a rational basis for singling out gay  people for disfavored legal

st atu s.  517 U.S. at 644, 648 (Scalia, J, dis se nt ing ).  Bu t se e id . at 636 (Scalia,

J, d issen tin g)  (s ta tin g Romer “co nt rad icts ” b road read ing o f Bow ers).
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Cincinnati, Inc. v. City of Cincinnati, 128 F.3d 289, 300-01
(6th Cir. 1997) (suggesting moral disapproval justified city charter
amendment that prohibited protective laws or policies based on
“homosexua l, lesbian, or bisexual orientation, status, conduct or
relationship”); Shahar v. Bowers, 114 F.3d 1097, 1108 (11th Cir.
1997) (holding concern about public hostility to same-sex religious
marriage of future public employee justified revocation of
employment offer); Jantz v. Muci, 976 F.2d 623, 630 (10th Cir.
1992) (approving qualified immunity for refusal to hire teacher
perceived to be gay because unlawfulness was not apparent in light
of reliance in Bowers v. Hardwick on “[m]oral opposition to
homosexuality”) (quoting Barnes v. Glenn Theatre, Inc., 501 U.S.
560, 580 (1991) (Scalia, J., concurring)); State v . Walsh, 713
S.W.2d 508, 511-12 (Mo. 1986) (holding law prohibiting sexual
activity between members of the same sex was rationally related to
state interest in promoting public morality); Lawrence, 41 S.W.3d
at 357 (rejecting equal protection challenge to Texas’s same-sex-
only sodomy law because discrimination was rationally related to
legitimate interest in preserving public morality), petition for cert.
filed, 71 U.S.L.W. 3116 (July 16, 2002) (No. 02-102).  But see
Lofton v. Kearney, 157 F. Supp. 2d 1372, 1382 (S.D. Fla. 2001)
(holding moral disapproval of homosexuality was not a legitimate



18  Relying on state equal protection principles, the Supreme Courts of

Arkansas  and Kentucky have rejected reliance on  mo rality t o jus tify

dis criminato ry so do my laws .  Jegl ey , 80 S.W .3d  at  352 (h old ing  State could

not rely  on  “p ub lic moralit y”  to  co nd emn  “co nd uc t b etween  sa me-se x acto rs

while permitting the exact same conduct among opposite-sex actors.”);

Wass on , 842 S.W .2d at  499 (e xplainin g “ issue  is not whether sexual activity

traditionally viewed as immoral can be punished by society, bu t wh eth er it

can  be  pu nis he d s olely  on  th e b as is o f se xual prefe rence” ).

19   Alth ou gh  Petit ion er a rgue d in  th e Kan sas  co ur ts  th at  th e c las s ifica tio n

based on sexual orientation should be subjected to strict scrutiny, where,

as  here, the level of scrutiny is an open  question and the government action

will not survive eve n  t h e  mo s t lenient rational basis review, the proper

course is to resolve the case without deciding whether heightened scrutiny

is a pp rop riate .  See Hooper v. Bernalillo County Assessor, 472 U.S. 612, 618

(1985).
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governmental interest justifying a ban on adoption by gay parents).18

Like other states that have targeted gay people for legal
disadvantage, Kansas contends that the Romeo and Juliet  law
rationally advances legitimate state interests in promoting morality
and protecting children.19  But the fact that the Romeo and Juliet
law as a whole may relate to some legitimate purpose is immaterial.
To satisfy the Equal Protection Clause, the discriminatory
classification must itself advance the legitimate aim of the
legislature.  Romer, 517 U.S. at 631; Moreno, 413 U.S. at 534;
Cleburne, 473 U.S. at 449.  Petitioner does not dispute that the
State may criminalize sexual activity between older and younger
teenagers to discourage sex among teenagers – a goal that could be
based in morality, among other things.  But restricting the Romeo
and Juliet law to members of the opposite sex advances only one
moral view:  disapproval of gay teenagers.  A law that
disadvantages gay teenagers because the State disapproves of them
is a quintessentially impermissible “classification of persons
undertaken for its own sake.”  Romer, 517 U.S. at 635.  



17

Moreover, laws that single out gay teenagers for more severe
punishment than their heterosexual peers who engage in identical
consensual sexual activity cannot be justified by a desire to protect
children from any stigma society attaches to being gay.  Just as the
State cannot discriminate in order to protect a child from stigma or
opprobrium based on disability, see Cleburne, 473 U.S. at 462-63
(Marshall, J., concurring), or race, see Palmore, 466 U.S. at 433,
it should not be permitted to do so to protect against stigma based
on sexual orientation, see S.N.E. v. R.L.B., 699 P.2d 875, 879
(Alaska 1985) (holding stigma associated with having lesbian
mother was impermissible consideration in custody decision).  

Where discrimination is “embodied in a criminal statute[,] . . .
the power of the State weighs most heavily upon the individual or
the group” disadvantaged, requiring particular sensitivity to the
policies of the Equal Protection Clause.  McLaughlin, 379 U.S. at
192.  As Justice Stewart wrote in McLaughlin:  

I cannot conceive of a valid legislative purpose under our
Constitution for a state law which makes the color of a
person’s skin the test of whether his conduct is a criminal
offense . . . .  [I]t is simply not possible for a state law to be
valid under our Constitution which makes the criminality of
an act depend upon the race of the actor.  Discrimination of
that kind is invidious per se.  

379 U.S. at 197 (Stewart, J., concurring); see also Moreno, 413
U.S. at 536 & n.8 (criminality of applying for food stamps may not
depend on applicant’s living arrangements); Oyama v. California,
332 U.S. 633, 647-48 (1948) (Black, J., concurring) (criminality
of owning land may not depend on alienage); Sail’er Inn, Inc. v.
Kirby, 485 P.2d 529, 531 n.2, 543 (Cal. 1971) (criminality of
tending bar may not depend on sex).  Despite the particular care
required in equal protection cases involving criminal penalties, both



20  A copy o f the unpublished  decision in Mov sovit z has been lodged with

th e Clerk o f th e Co urt .  
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the Kansas Supreme Court and the Texas Court of Criminal
Appeals have refused even to consider federal challenges to
discriminatory sodomy laws.  

See City of Topeka v . Movsovitz, No. 77,372 (Kan. Ct. App.
Apr. 24, 1998), rev. denied, 960 P.2d 267 (Kan. 1998) (table);
20 Lawrence, 41 S.W.3d 349, rev. denied, Nos. 0873-01 and
0874-01 (Tex. Ct. Crim. App. Apr. 17, 2002), petition for cert.
filed, 71 U.S.L.W. 3116 (July 16, 2002) (No. 02-102).    

The Court should grant certiorari to clar ify that casting
disapproval of gay people in terms of morality does not make it a
legitimate basis for discrimination and that making the criminal
penalty for an act depend on the actor’s sexual orientation violates
the Equal Protection Clause.  At the very least, this case should be
held if the Court grants the petition for certiorari in Lawrence, 41
S.W.3d 349, petition for cert. filed, 71 U.S.L.W. 3116 (July 16,
2002) (No. 02-102). 

B. Reliance on the Due Process Decision in Bowers v.
Hardwick Conflicts with the Court’s Equal 

Protection Jurisprudence and Adds to a Conflict in hte
Federal Circuit Courts and State Courts of Last Resort on
an Important Issue of Federal Law

When presented with federal equal protection challenges to
discrimination based on sexual orientation, lower courts have
divided over the proper interpretation of the Court’s decisions in
Romer and Bowers.  In Bowers, the Court upheld a Georgia
sodomy law that applied to both same- and opposite-sex couples,
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taking care to note that no equal protection question was raised.
Bowers, 478 U.S. at 196 n.8.  Yet, in holding that due process
rights to privacy and intimate association do not protect all
consensual, private adult sexual activity, id. at 189 (rejecting
application of Griswold v. Connecticut, 381 U.S. 479 (1965)),
the Court made no mention of the fact that the Georgia law applied
to everyone, holding instead that there is no “fundamental right to
engage in homosexual sodomy.”  Id. at 191 (emphasis added).
Ten years later,  in Romer, the Court applied equal protection
principles to strike down a Colorado constitutional amendment that
made it illegal to provide civil rights protections based on
“homosexual, lesbian or bisexual orientation, conduct, practices or
relationships[.]”  Romer, 517 U.S. at 624.

Despite the Court’s clear pronouncements in Bowers that no
equal protection question was presented, 478 U.S. at 196 n.8, and
in Romer that “classif[ying] homosexuals not to further a proper
legislative end but to make them unequal to everyone else” violates
equal protection, 517 U.S. at 635, lower courts disagree about the
legitimacy of singling out gay people for legal disadvantage when
they engage in conduct for which heterosexuals are punished less
severely or not at all.  Compare Stemler v. City of Florence, 126
F.3d 856, 873 (6th Cir. 1997) (“[i]t is inconceivable that Bowers
stands for the proposition that the State may discriminate against
individuals on the basis of their sexual orientation solely out of
animus”); and Gryczan v. State, 942 P.2d 112, 127 (Mont. 1997)
(Turnage, C.J., concurring) (concluding same-sex-only sodomy law
violated federal equal protection principles); with Shahar v.
Bowers, 114 F.3d 1097, 1110 (11th Cir. 1997) (holding Attorney
General could revoke offer of employment based on future staff
attorney’s same-sex wedding ceremony because “Romer is about
people's condition; this case is about a person's conduct” and “in
deciding Romer, the Court did not overrule or disapprove (or even
mention) Bowers . . . , which was similarly about conduct”); and
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Lawrence, 41 S.W.3d at 355 (upholding same-sex-only sodomy
law based on Bowers and holding Romer applies only in cases
involving “the right to seek legislative protection from discriminatory
practices”), petition for cert. filed, 71 U.S.L.W. 3116 (July 16,
2002) (No. 02-102).  

In this case, Kansas has sided with Texas and the Eleventh
Circuit.  Basing its opinion on broad language in Bowers rather than
analysis under the Court’s equal protection jurisprudence, the
Kansas Court of Appeals held: “[t]he impact of Bowers on [this]
case is obvious . . . there is no denial of equal protection when
[homosexual] behavior is criminalized or treated differently[.]”
App. 12a.  The Court of Appeals rejected Petitioner’s argument
that Romer precludes application of Bowers in the equal protection
context, concluding instead that the equal protection principles
delineated in Romer apply only when sexual orientation
classifications infringe “the right to engage in the political process.”
App. 12a.

The lower court decisions reflect serious confusion about how
the due process decision in Bowers and the equal protection
decision in Romer apply in equal protection cases involving
classifications based on sexual orientation.  As long as these
conflicting interpretations of Bowers and Romer are allowed to
stand, courts will continue to misread Bowers as controlling
authority in equal protection cases, and gay citizens will continue to
be deprived of the equal protection of the laws.

C. Targeting Same-Sex Consensual Activity for Special
Condemnation Has Severe Social and Psychological
Consequences for Gay Teenagers 

Laws that single out gay teenagers or adults for special
condemnation send a clear signal that treating gay people as



21  Recent cases and social science literature reflect the sort of pervasive

harassment and violence many gay teenagers suffer in school.  Se e, e.g .,

Nabozny v. Po dl esn y, 92 F.3d 446 (7th 1996); Hu man Rig ht s W atch , Hatred

in the  H a l l w ays: Violence and Discrimination against Lesbian, Gay,

Bisexual and Transgender Students in U.S. Schools  3, 22-24, 37 (2001) at

http://www.hrw.org/reports/2001/uslgbt/toc.htm (collecting sources and

findin g that many gay teenagers skip sc h ool, switch  schools , miss  a

semester of classes, or drop out of school completely in order to escape

pe rvasiv e h aras sment  an d v iolen ce).
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second-class citizens is not only acceptable, but is State policy.
Such discrimination by the State contributes to a social climate in
which gay teenagers are isolated in their communities, victimized by
their peers, and deprived of a meaningful education.  As a result,
this case presents a question “the settlement of which is of
importance to the public” rather than just to “the parties.”  Rice v.
Sioux City Mem’l Park Cemetery, 349 U.S. 70, 79 (1955)
(citation omitted).  

The stigmatizing effects of Kansas’s Romeo and Juliet law are
potent.  When the State singles out one group of children and
punishes them because of who they are, it intensifies feelings of
inferiority generated by private discrimination and compounds the
psychological and social damage that result from harassment and
violence based on sexual orientation.  Gay students are particularly
vulnerable to the effects of such discrimination because they must
often cope with both rejection at home and hate-based harassment
at school.21  

The social and psychological consequences of state-sponsored
discrimination are more severe for children and teenagers than for
adults.  See, e.g., Brown v. Bd. of Educ. of Topeka, 347 U.S.
483, 493-94 (1954) (holding effects of discrimination in education
“apply with added force to children in grade and high schools”);
Plyler v. Doe, 457 U.S. 202, 238-39 (1982) (Powell, J.,
concurring).  As the Court explained in Lee v. Weisman, 505 U.S.
577, 593-94 (1992), “[r]esearch in psychology supports the
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common assumption that adolescents are often susceptible to
pressure from their peers towards conformity, and that the influence
is strongest in matters of social convention.”

Allowing States to single out gay teenagers for special criminal
penalties because of their sexual orientation adds the power of the
State to private voices of condemnation.  The State should not be
in the business of promoting or legitimizing private prejudice.  See
Cleburne, 473 U.S. at 448 (“[T]he electorate as a whole . . . could
not order city action violative of the Equal Protection Clause, and
the City may not avoid the strictures of that Clause by deferring to
the wishes or objections of some fraction of the body politic.
‘Private biases may be outside the reach of the law, but the law
cannot, directly or indirectly, give them effect.’”) (quoting Palmore
v. Sidoti, 466 U.S. 429, 433 (1984)).  This case presents an
important issue for resolution by the Court not only because of the
serious nature of the constitutional questions presented but because
of the harm to all gay teenagers that results when the State uses its
criminal laws to sanction discrimination based on sexual orientation.

II. The Ruling that Kansas May Punish Petitioner for
His Sexual Orientation Conflicts with the Court’s 

Eighth Amendment Jurisprudence

Petitioner was sentenced to an additional 16 years in prison and
mandatory registration as a sex offender because of his status as a
gay teenager.  Any criminal penalty imposed because of a person’s
status violates the Eighth Amendment prohibition on cruel and
unusual punishments.  As the Court recently reiterated, 

even though imprisonment for ninety days is not, in the
abstract, a punishment which is either cruel or unusual, it
may not be imposed as a penalty for the “status” of narcotic
addiction because such a sanction would be excessive . . . .



22  Petitioner does not cont e n d that punishing an older teenager for

engaging in consensual oral sex with a younge r t eenager is cruel and

unusual;  rather, it is the additional punishment imposed because of

Pet ition er’s  st atus  th at  vio late s t he  Eight h A mend ment .  

23  The Court has granted certi orari  in another case involving the scope of

the Court’s test for gross disproportionality in cases involving sentences
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Even one day in prison would be a cruel and unusual
punishment for the “crime” of having a common cold. 

Atkins v. Virginia, __ U.S. __, 122 S. Ct. 2242, 2247 (2002)
(quoting Robinson v. California, 370 U.S. 660, 666-67 (1962))
(internal marks omitted).  Likewise, any penalty imposed for the
“crime” of being gay violates the Eighth Amendment.22  The
prohibition against status-based punishment is absolute, and the
Court should grant certiorari to clarify that any criminal penalty
based on a person’s sexual orientation violates the Eighth
Amendment. 

Moreover, wholly apart from the illegality of the additional
penalty based on his status, Petitioner’s sentence violates the
general rule that “‘punishment for crime should be graduated and
proportioned to the offense.’”  Atkins, 122 S. Ct. at 2246
(quoting Weems v. United States, 217 U.S. 349, 367 (1910));
see also Solem v. Helm, 463 U.S. 277, 290 (1983); Harmelin v.
Michigan, 501 U.S. 957, 997-98 (1991) (Kennedy, J., concurring
in part and concurring in judgment); id. at 1009-11 (White, J.,
dissenting).  

A “threshold comparison” of Petitioner’s offense – having
consensual oral sex with another teenager who is close in age – and
the penalty imposed – a sentence of over 17 years in prison, 5
years of probation, and a lifetime as a registered sex offender –
creates an inference of gross disproportionality.  Harmelin, 501
U.S. at 1005 (Kennedy, J., concurring).23  Indeed, Kansas itself



ot he r th an  de ath.  See Andrade v. Attorney Gen. of California , 270 F.3d 743

(9th Cir. 2001), cer t. g ran ted su b n om. Loc k yer v. A nd rad e, 70 U.S.L.W . 3497

(Ap r. 1, 2002) (No. 01-1127).
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acknowledged the disproportionality of such a penalty when it
enacted the Romeo and Juliet law “to recognize the judgment that
consensual sexual activity between a young adult and a not-quite
adult, although wrong, is not as criminal as sexual activity between
persons farther apart in age.”  App. 7a.  

Sentences imposed on other criminals in Kansas highlight the
disparity.  A heterosexual teenager who performed consensual oral
sex on another teenager would have received a maximum sentence
of 15 months, even with the same juvenile adjudication history.  Yet
Petitioner was sentenced to 206 months, a sentence equivalent to
what someone with the same juvenile history would have received
for intentionally killing another person, inflicting severe bodily harm
in the course of a robbery, or using a deadly weapon to terrorize a
kidnapping victim.  See Kan. Stat. Ann. § 21-3403 (voluntary
manslaughter); § 21-3427 (aggravated robbery); § 21-3420
(kidnapping).  

In fact, despite the established rule that “nonviolent crimes are
less serious than crimes marked by violence or the threat of
violence,” Solem, 463 U.S. at 292-93, Petitioner received a much
longer sentence than someone with his juvenile history would
receive for forcible sexual battery of an unconsenting 16 year old,
threatening another person with a deadly weapon, or intentionally
causing great bodily harm with a deadly weapon.  See Kan. Stat.
Ann. § 21-3518 (aggravated sexual battery:  112-128 months), §
21-3410 (aggravated assault:  31-37 months); § 21-3414
(aggravated battery:  31-37 months). 

Rather than applying the Court’s relevant Eighth Amendment
jurisprudence, the Kansas court rejected Petitioner’s challenge



24  Petitioner waived his right to a jury trial with respect to the facts to which

he stipulated, app. 28a, but he was never given the opportunity either to

exercis e or to waive his right to a jury trial on the fact o f  his juvenile

adjudication history.  Indeed, he had no notice that f a c t  was at issue

because the State did not allege it in the Complaint, app. 39a, and the trial

judge did n ot  ad dre ss  it du ring t he  waive r c o lloq uy , ap p. 28a .  Like

Apprendi, who pled guilty to the elements of the crime but challenged

judicial  fa ct finding at sentencing that resulted in a penalty beyond the

statutory maximum, Petitioner was given a longer sentence based on facts

that were neither pled no r  p ro ved beyond  a reasonable doubt at trial.

Ins t e a d , t h e sentence-increasing facts were decided by the judge at

25

without comment.  App. 14a.  The Court should grant certiorari
to clarify that the punishment in this case violates the Eighth
Amendment because it is grossly disproportionate to the crime. 

III. The Ruling Upholding a Sentence Beyond the 
Statutory Maximum Based on a Prior Juvenile 
Adjudication Never Alleged in the Complaint, Admitted
or Proved to a Jury Adds to a Split of Authority in the
Lower Courts on an Important Q u e s t i o n  o f
Constitutional Law

The Kansas courts upheld a judicial increase in Petitioner’s
sentence from a maximum of 61  months to a minimum of 206
months based on a prior juvenile adjudication that was never pled
in the Complaint, stipulated to, or proved to a jury.  Although the
Court has not addressed the precise question presented here, the
Court of Appeals decision conflicts with the principles announced
in Apprendi v. New Jersey, 530 U.S. 466, 490 (2000).  In
addition, lower courts have divided over whether the Sixth
Amendment and the Due Process Clause of the Fourteenth
Amendment require a State to allege in the charging document that
the defendant had previously committed a crime as a juvenile and
to prove that fact to a jury beyond a reasonable doubt before using
it to increase the sentence beyond the statutory maximum that
would otherwise apply.24 



se nt en cing  un de r a lowe r st an da rd o f pro of.

25  Noting that an exception for pleading and proving prior convictions  had

be en  es ta blis he d t wo  ye ars  ea rlier  in Almendarez-Torres v. United Sta tes,

523 U.S. 224 (1998), and that the facts of Apprendi's case did not require the

Court to revisit that decision, the Court nevertheless called into question the

exception for prior convictions, stating that it “re presents at bes t an

exceptional de pa rtu re fro m the  his to ric pra ct ice t ha t we  ha ve  de sc ribed .”

Ap pre nd i, 530 U.S. at  487.
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The Court held in Apprendi that “[t]he indictment must contain
an allegation of every fact which is legally essential to the
punishment to be inflicted.”  Apprendi, 530 U.S. at 489 n.15.  In
addition, “[o]ther than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond the prescribed statutory
maximum must be submitted to a jury and proved beyond a
reasonable doubt.”  530 U.S. at 490; see also Ring v. Arizona, __
U.S.__, 122 S. Ct. 2428, 2439 (2002) (“If a State makes an
increase in a defendant’s punishment contingent on the finding of a
fact, that fact – no matter how the State labels it – must be found by
a jury beyond a reasonable doubt.”); Harris v. United States, __
U.S.__, 122 S. Ct. 2406, 2410 (2002).25  Shortly after the
decision in Apprendi, the Ninth Circuit concluded that 

the “prior conviction” exception to Apprendi’s general rule
must be limited to prior convictions that were themselves
obtained through proceedings that included the right to a
jury trial and proof beyond a reasonable doubt.  Juvenile
adjudications that do not afford the right to a jury trial and
a beyond-a-reasonable-doubt burden of proof, therefore,
do not fall within Apprendi’s “prior conviction” exception.

United States v. Tighe, 266 F.3d 1187, 1194 (9th Cir. 2001).  
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The Ninth Circuit’s decision in Tighe follows from the Court’s
decisions in Apprendi, 530 U.S. at 496 (“there is a vast difference
between accepting the validity of a prior judgment of conviction
entered in a proceeding in which the defendant had the right to
a jury trial . . . and allowing the judge to find the required fact
under a lesser standard of proof”) (emphasis added), and Jones v.
United States, 526 U.S. 227, 249 (1999) (“One  basis for that
possible constitutional distinctiveness [of prior convictions] is not
hard to see:  unlike virtually any other consideration used to enlarge
the possible penalty for an offense . . . a prior conviction must itself
have been established through procedures satisfying the fair notice,
reasonable doubt, and jury trial guarantees.”).

Nevertheless, the Kansas Supreme Court and the Eighth Circuit
have rejected the Ninth Circuit’s reasoning in Tighe, creating a split
of authority in the lower courts.  See State v. Hitt, 42 P.3d 732,
740 (Kan. 2002) (holding “prior juvenile adjudications need not be
charged in an indictment or proven to a jury beyond a reasonable
doubt before they can be used in calculating a defendant’s criminal
history score”), petition for cert. filed (June 13, 2002) (No. 01-
10864); United States v. Smalley, 294 F.3d 1030, 1033 (8th Cir.
2002) (“While we recognize that a jury does not have a role in trials
for juvenile offenses, we do not think that this fact undermines the
reliability of such adjudications in any significant way[.]”).  This case
presents an opportunity to resolve this important question of
constitutional law.

CONCLUSION

For the reasons stated above, the petition for certiorari should
be granted.  Alternatively, the petition should be held pending
resolution of the questions presented here in three other cases in
which petitions for certiorari have been granted or are now
pending before the Court.  See Lawrence v . Texas, 41 S.W.3d
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349 (Tex. App.-Houston [14th Dist.] Mar. 15, 2001), rev. denied,
Nos. 0873-01 and 0874-01 (Tex. Ct. Crim. App. Apr. 17, 2002),
petition for cert. filed, 71 U.S.L.W. 3116 (U.S. July 16, 2002)
(No. 02-102) (Question One); Andrade v. Attorney Gen. of
California, 270 F.3d 743 (9th Cir. 2001), cert. granted sub nom.
Lockyer v. Andrade, 70 U.S.L.W. 3497 (Apr. 1, 2002) (No. 01-
1127) (Question Two); State v . Hitt, 42 P.3d 732, 740 (Kan.
2002), petition for cert. filed (June 13, 2002) (No. 01-10864)
(Question Three). 
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Before KNUDSON, P.J., PIERRON and GREEN, JJ.

Per Curiam: Matthew R. Limon was convicted of criminal
sodomy, a severity level 3 person felony in violation of K.S.A. 21-
3505(a)(2).  He was sentenced to 206 months, the lowest
presumptive prison sentence on the sentencing grid for that level,
with a 60-month period of postrelease supervision based upon a
finding that the crime was sexually motivated.

Limon has been diagnosed in the intellectual range between
“borderline intellectual functioning” and “mild mental retardation.”
This means he does not function at the level of a normal 18 year
old.  He had been admitted to the Lakemary Center (Lakemary),
a Kansas residential school for developmentally disabled children.
The center focused on serving students with developmental
disabilities and psychiatric disorders or behavioral problems.
Limon was a resident of Lakemary from July 1999 to February
2000.  Limon had been previously placed in the Parkview Passages
Residential Treatment Center in Topeka.  He had also been
previously treated at St. Francis in Ellsworth.

At the time of the allegations in this case, Limon had
just had his eighteenth birthday.   Limon met another male student
at Lakemary, M.A.R., who consented to Limon performing oral
sex upon him.  When M.A.R. requested that Limon stop, he
stopped.  It is not clear from the record how the police became
involved in this case.  Upon their interview of Limon at the school,
he admitted to having had consensual oral sexual contact with
M.A.R.

M.A.R. was evaluated by Earl Robert Kilgore, Jr., of
Lakemary, who also evaluated Limon.  M.A.R. was found to
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function in the upper limits of the range of mild mental retardation,
which represented a slightly lower functioning than Limon.  M.A.R.
was 14 years and 11 months old at the time of the incident.  Limon
was 3 years, 1 month, and a few days older than M.A.R.

K.S.A. 21-3505(a) reads: “Criminal sodomy is . . . (2)
sodomy with a child who is 14 or more years of age but less than
16 years of age.”

K.S.A. 2000 Supp. 21-3522 reads:

“(a) Unlawful voluntary sexual relations is engaging in
voluntary: (1) sexual intercourse; (2) sodomy; or (3) lewd fondling
or touching with a child who is 14 years of age but less than 16
years of age and the offender is less than 19 years of age and less
than four years of age older than the child and child and the
offender are the only parties involved and are members of the
opposite sex.  (Emphasis added.)

    (b)(1) Unlawful voluntary sexual relations as provided in
subsection (a)(1) is a severity level 8, person felony.

(2) Unlawful voluntary sexual relations as provided in
subsection (a)(2) is a severity level 9, person felony.

(3) Unlawful voluntary sexual relations as provided
in subsection (a)(3) is a severity level 10, person felony.”

Prior to trial,  defense counsel filed a “Motion to
Dismiss and Prevent Manifest Injustice.” In the motion, he argued
that due to alleged inequitable and unconstitutional discrimination
against a certain group of people (homosexuals) codified into
K.S.A. 2000 Supp. 21-3522, Limon was charged under a far
more severe statute than the one which, had it been constitutionally
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drawn by the legislature, would have applied in Limon’s case.
Defense counsel argued that excluding Limon from the lesser
penalties of prosecution under 21-3522 because of sexual
orientation denied him the equal protection of the law under our
federal and state Constitutions.  He asserted that strict scrutiny must
be given to the statute’s exclusion of persons on the basis of sexual
orientation.

After a hearing, the district court denied Limon’s motion
and set the case for trial.  Limon waived his right to a jury trial and
proceeded to a bench trial upon stipulated facts that admitted the
substance of the charge on criminal sodomy.  Accordingly, the
court found Limon guilty.  As a result of Limon’s previous juvenile
adjudications for criminal sodomy 2 years earlier, he was sentenced
to 206 months’ imprisonment.  If the provisions of K.S.A. 2000
Supp. 21-3522 would have been applicable, Limon’s sentence
would have been in the range of 13 to 15 months.

By means of a supplementary argument which we
have allowed Limon to submit, he also argues that the district
court’s reliance on his prior adjudications to increase his sentence
violated the constitutional rights recognized in Apprendi v. New
Jersey, 530 U.S. 466, 147 L. Ed. 2d 435, 120 S. Ct. 2348
(2000), and State v . Gould, 271 Kan. ___ , 23 P.3d 801 (2001).

In addition to Limon’s brief, we have also received amici
curiae briefs from the DKT Liberty Project and the ACLU of
Kansas and Western Missouri with the American Civil Liberties
Union.

K.S.A. 2000 Supp. 21-3522 is popularly known in Kansas
as the “Romeo and Juliet Law.”  This refers to Shakespeare’s
literary masterpiece whose central story concerns the love between
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a noble 13-year-old Veronese maiden, and a young adult Veronese
nobleman just a few years older than she.

The purpose of the statute is to recognize the judgment that
consensual sexual activity between a young adult and a not-quite
adult, although wrong, is not as criminal as sexual activity between
persons farther apart in age.

The legislature has restricted the scope of this mitigating
provision to heterosexual activity and excluded homosexual activity.
Literally, the statute criminalizes particular acts as opposed to
sexual orientation.  But practically, the argument that it is not aimed
at homosexuals cannot be made with a straight face.

The main argument advanced on Limon’s behalf is that this
statutory scheme violates the Equal Protection Clauses of the
United States and Kansas Constitutions.  It allegedly does so by
discriminating on the basis of gender.  As noted above, had either
Limon been a female engaging in consensual sexual activity with an
adolescent boy in the group home, or had Limon’s victim been
female, the sentence would have been in the range of 13 to 15
months in prison.  Instead, because he is a male engaging in the
forbidden conduct with another male, he was sentenced to over 17
years in prison with 5 years of postrelease supervision.

The basic question presented to us is whether the United
States and Kansas Constitutions allow the Kansas Legislature to so
discriminate between homosexual and heterosexual activity.

The constitutionality of a statute is a question of law that is
subject to de novo review.   Peden v. Kansas Dept. of Revenue,
261 Kan. 239, Syl. ¶ 1, 930 P.2d 1 (1996),  cert. denied 520
U.S. 1229 (1997).  Whether a statute violates equal protection is
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a question of law over which this court has unlimited review.  See
Barrett v . U.S.D. No. 259, 272 Kan. __, Syl. ¶ 2, 32 P.3d 1156
(2001).  The constitutionality of a statute is presumed, all doubts
must be resolved in favor of its validity, and before the statute may
be stricken down, it must clearly appear the statute violates the
constitution.  In determining constitutionality, it is the court’s duty to
uphold a statute under attack rather than defeat it, and if there is any
reasonable way to construe the statute as constitutionally valid, that
should be done.  Statutes are not stricken down unless the
infringement of the superior law is clear beyond substantial doubt.
State ex rel. Tomasic v. Unified Gov. of Wyandotte Co./Kansas
City, 264 Kan. 293, 300, 955 P.2d 1136 (1998).

The Fourteenth Amendment to the United States
Constitution provides that no state shall “deprive any person of life,
liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.”
Sections 1 and 2 of the Bill of Rights of the Kansas Constitution
provide the state’s counterpart to the federal Equal Protection
Clause:

“§ 1. Equal rights.  All men are possessed of equal and
inalienable natural rights, among which are life, liberty and the
pursuit of happiness.

§ 2. Political Power; privileges.  All political power is
inherent in the people, and all free governments are founded on their
authority, and are instituted for their equal protection and benefit.
No special privileges or immunities shall ever be granted by the
legislature, which may not be altered, revoked or repealed by the
same body; and this power shall be exercised by no other tribunal
or agency.”
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“[T]hese two provisions are given much the same effect as the
clauses of the Fourteenth Amendment relating to due process and
equal protection of the law.”  Farley v. Engelken,        241 Kan.
663, 667, 740 P.2d 1058 (1987).  Specifically, Section 1 of the
Kansas Constitution Bill of Rights applies in cases like ours when
an equal protection challenge involves individual rights.

We do note that the Kansas Constitution can afford greater
rights than the federal Constitution on issues that are addressed by
both documents.  However, for various reasons, Kansas generally
follows the interpretation given to similar provisions in the United
States Constitution by the United States Supreme Court.  (See,
e.g., State v. Boster, 217 Kan. 618, 539 P.2d 294, [1975],
overruled by State v . Fortune, 236 Kan. 248, 689 P.2d 1196
[1984] after the intervening case of South Dakota v . Opperman,
428 U.S. 364, 49 L. Ed. 2d 1000, 96 S. Ct. 3092 [1976]; Cf.,
State v. Morris, 255 Kan. 964, Syl. ¶ 3, 880 P.2d 1244 [1994]).

The only possible exceptions appear to be in the very
limited and unrelated areas addressed in Wentling v. Medical
Anesthesia Services, 237 Kan. 503, 701 P.2d 939 (1985), and
Ernest v . Faler, 237 Kan. 125, 697 P.2d 870 (1985), having to
do with access to the courts and other ramifications of certain “tort
reform” provisions.

This court follows the decisions of the United States
Supreme Court and the Kansas Supreme Court, absent some
indication the court would depart from that precedent.  Gadberry
v. R.L. Polk & Co., 25 Kan. App. 2d 800, 808, 975 P.2d 807
(1998).  We have no indication that the United States Supreme
Court or the Kansas Supreme Court would adopt the position
taken by Limon.
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As argued by both parties, the United States Supreme
Court applies three levels of scrutiny when examining legislative
action which might be said to treat differently clas sified persons
unequally.  The class involved here is persons who engage in
homosexual behavior.

Classifications involving “suspect” classes or fundamental
rights are examined under “strict scrutiny,” which shifts the
presumption against the statute’s usually presumed constitutionality,
and requires the State to demonstrate that the classification is
necessary to serve a compelling state interest.  Shapiro v.
Thompson, 394 U.S. 618, 634, 22 L. Ed. 2d 600, 89 S. Ct. 1322
(1969).  Fundamental rights recognized by the Supreme Court
include voting, privacy, marriage, and travel.  Lov ing v . Virginia,
388 U.S. 1, 87 S. Ct. 1817, 18 L. Ed. 2d 1010 (1967); Griswold
v. Connecticut, 381 U.S. 479, 85 S. Ct. 1678, 14 L. Ed. 2d 510
(1965); Hill v. Stone, 241 U.S. 289, 44 L. Ed. 2d 172, 95 S Ct.
1637(1975).  The suspect classes which the Court has recognized
include race, ancestry, and alienage.  Graham v. Richardson, 403
U.S. 365, 29 L. Ed. 2d 534, 93 S. Ct. 1848 (1971); McLaughlin
v. Florida, 379 U.S. 184, 13 L. Ed. 2d 222, 85 S. Ct. 283
(1964); Oyama v. California, 332 U.S. 633, 92 L. Ed. 249, 68
S. Ct. 269 (1948).

A less stringent standard is “heightened scrutiny,” which
applies to “quasi-suspect” classes and requires the classification to
substantially further a legitimate legislative purpose.  Farley, 241
Kan. at 669.

The final and least stringent test of constitutionality is the
“rational basis” test.  Under this test the State must show the
statutory classifcation bears some rational relationship to a valid
legislative purpose.  KPERS v. Reimer & Koger Assocs., Inc.,
261 Kan. 17, 41-42, 927 P.2d 466 (1996).
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Limon appears to contend that the Kansas Legislature is
without constitutional authority to treat crimes of the nature involved
here, (homosexual acts) differently from crimes involving
heterosexual acts, as this involves unlawful discrimination.  In fact,
at oral argument, Limon’s counsel acknowledged adoption of this
reasoning would probably also call into question the constitutionality
of K.S.A. 21-3505(a)(1), which criminalizes adult consensual
homosexual behavior in Kansas.

The difficulty with Limon’s position is that the United States
Supreme Court and the Kansas Supreme Court have given no
indication that they are willing to extend “strict scrutiny” analysis and
protections to legislation involving homosexual acts.

In Bowers v. Hardwick, 478 U.S. 186, 92 L. Ed. 2d 140,
106 S. Ct. 2841 (1986), a practicing homosexual brought an action
challenging the constitutionality of Georgia’s sodomy statute, which
criminalized consensual homosexual sodomy.  The Court
considered the issue presented to be whether the United States
Constitution confers a fundamental right upon homosexuals to
engage in sodomy.  478 U.S. at 190.

The Bowers Court noted that prior decisions have not
construed the United States Constitution to confer a right of privacy
that extends to homosexual sodomy, contrary to the ruling in the
decision of the Court of Appeals for the Eleventh Circuit in the
case.

The Court, in analyzing the many cases involving privacy
and sexual matters, among them Pierce v. Society of Sisters, 268
U.S. 510, 69 L. Ed. 1070, 45 S. Ct. 571 (1925), and Meyer v.
Nebraska, 262 U.S. 390, 67 L. Ed. 1042, 43 S. Ct. 625 (1923)
(child rearing and education); Prince v. Massachusetts, 321 U.S.
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158, 88 L. Ed. 645, 64 S. Ct. 438 (1944) (family relationships);
Skinner v . Oklahoma, 316 U.S. 535, 86 L. Ed. 1655, 62 S. Ct.
1110 (1942) (procreation); Loving v. Virginia , 388 U.S. 1
(marriage); Griswold v. Connecticut, 381  U.S. 479 and
Eisenstadt v. Baird, 405 U.S. 438, 31 L. Ed. 2d 349, 92 S. Ct.
1029 (1972) (contraception); and Roe v. Wade, 410 U.S. 113, 35
L. Ed. 2d 147, 93 S. Ct. 705 (1973) (abortion), noted that “we
think it evident that none  of the rights announced in those cases
bears any resemblance to the claimed constitutional right of
homosexuals to engage in acts of sodomy that is asserted in this
case.”  478 U.S. at 190-91.

The Bowers court further stated: “Precedent aside,
however, respondent would have us announce, as the Court of
Appeals did, a fundamental right to engage in homosexual sodomy.
This we are quite unwilling to do.”  478 U.S. at 191.

The impact of Bowers on our case is obvious.  The United
States Supreme Court does not recognize homosexual behavior to
be in a protected class requiring strict scrutiny of any statutes
restricting it.  Therefore, there is no denial of equal protection when
that behavior is criminalized or treated differently, at least under an
equal protection analysis.

It should be noted that Bowers was a 5-4 decision.
However, there is no present indication that the decision would be
different today.

An argument might be raised that Romer v. Evans, 517
U.S. 620, 134 L. Ed. 2d 855, 116 S. Ct. 1620 (1996), shows
some shift in opinion.  The Romer Court struck down an
amendment to the Colorado Constitution that prohibited all
legislative, executive, or judicial action designed to protect
homosexual persons from discrimination.  While the decision did
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extend protection to homosexuals from state action, the issue was
not one of protecting the right to engage in sodomy, but protecting
the right to engage in the political process to seek protection from
discrimination.

The Court noted that it is very clear that a law, such as
Colorado’s, which makes it more difficult for one group of citizens
to seek aid from the government, is itself a denial of equal
protection of the laws in the most literal sense.  This is an entirely
different issue than that in Bowers or the instant case.

The validity of antisodomy statutes was not questioned in
Romer, and no indication was given that Bowers was no longer
good law.

According to the excellent briefs filed on Limon’s behalf, 24
states and the District of Columbia have statutorily struck down
their sodomy statutes, and the courts of 7 other states have struck
down their state sodomy laws, apparently on state constitutional
grounds.  As of July 2000, 18 states continue to have sodomy laws
in force; 5 of those (including Kansas) outla w only same-sex
sodomy.

While these facts should be considered by legislatures in
evaluating the fairness or humanity of their criminal laws, they have
yet to succeed in the United States Supreme Court or the Kansas
Supreme Court on constitutional equal protection grounds.  This
intermediate Court of Appeals is without proper authority to ignore
the rulings of the United States Supreme Court or the federal
constitutional provisions concerning equal protection jurisdiction, or
the Kansas Supreme Court’s likely adherence to them in
interpreting our state constitutional provisions in that area.

We must, therefore, affirm the trial court’s ruling.
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Limon has been allowed to raise an additional argument
concerning his sentencing.   Limon was sentenced to 206 months of
imprisonment, which is the lowest sentence in the grid box for a
severity level 3 offense with a criminal history category of B.  His
history consisted of two prior juvenile adjudications for aggravated
criminal sodomy.  Without consideration of these offenses the
presumptive sentence would have been 55 to 61 months.

Limon contends that the use of the prior juvenile
adjudications to increase his sentence violated constitutional rights
recognized in Apprendi and Gould.

In Apprendi, the defendant pled guilty to firearms offenses
and was sentenced to an extended term under New Jersey’s hate
crime statute.  On appeal, the United States Supreme Court ruled
in part that other than the fact of a prior conviction, any fact that
increases the penalty for a crime beyond that prescribed in the
statutory maximum must be submitted to a jury and proved beyond
a reasonable doubt.  530 U.S. at 490.

In Gould, Kansas followed Apprendi and struck down as
facially unconstitutional those portions of our sentencing system in
conflict with Apprendi.  23 P.3d at 814.

Limon argues that juvenile adjudications cannot be used far
purposes of increasing a sentence.  The fact that juvenile
adjudications are not actually criminal convictions is argued to
prevent them being so used.

Apprendi did not involve a juvenile or the use of prior
juvenile adjudications to enhance an adult sentence.  Neither issue
was addressed there and apparently neither has been discussed in
the United States Supreme Court.  This specific issue was
discussed in State v. LaMunyon, 259 Kan. 54, 63-65, 911 P.2d
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151 (1996), and decided squarely against the appellant.  We are
bound by this determination.  Juvenile adjudications can be used
under present law to enhance adult sentences without implicating
constitutional bars.

This decision does not deal with any possible Eighth
Amendment issues that might be generated by the much greater
sentence since this involves a homosexual as opposed to
heterosexual encounter.  This issue has not been raised.

Neither does this decision deal with the wisdom of the
statute involved, as that is left to the legislature in our governmental
system with its separation of powers.

Affirmed.



16a

IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS Plaintiff

vs. Case No. 00CR36

MATTHEW R. LIMON, Defendant

TRANSCRIPT OF CONTINUATION OF SENTENCING

AND DEFENDANT’S MOTION FOR DISPOSITIONAL
DEPARTURE

PROCEEDINGS had before the Honorable RICHARD
M. SMITH, District Judge of the Sixth Judicial District of the State
of Kansas, at Paola, Kansas, on the 24th day of August, 2000.

APPEARANCES

The Plaintiff, State of Kansas, appeared by and through
MS. AMY L. HARTH, Assistant Miami County Attorney, Miami
County Courthouse, 120 South Pearl Street, Room 300, Paola,
Kansas 66071.

The defendant, Matthew R. Limon, appeared in person, in
custody, and by and through his court-appointed attorney, MR.
ANTHONY A. LUPO, Assistant Public Defender for Miami
County, 127 South Kansas Avenue, Olathe, Kansas 66061.

***

JUDY JECK
Official Court Transcriber

Sixth Judicial District
State of Kansas
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[. . . ]
MR. LUPO: Judge, the -- the last -- in Paragraph No. 7 in

our motion, we bring up the issue of whether - -  that it -- that it
would be cruel and unusual to sentence him under the presumption,
the statutory presumption that -- The argument here is that it -- the
-- the presumptive sentence basically offends the fundament --
fundamental motions of human dignity, that it’s disproportionate to
the crime with which Mr. Limon was convicted.  We’ve seen, as I
argued  before about the other statute, how other people can be
treated so much differently for basically the same kind of conduct;
and we would argue that it would be cruel and unusual to -- to
sentence him above and beyond what a similar person would be --
would be sentenced to and a -- in a situation involving members of
the opposite sex.

Your Honor, for those reasons, we would ask that the --
that you would grant our departure motion, that you would either
grant Mr. Limon probation to the residential center, in a place
where he’s not goin’ to be housed with minors and run into that
problem that he did in Lakemary, or that you would grant him a --
a departure down to a term of 14 months.
[. . .]

THE COURT: Do the parties have any legal cause to show
why judgment and sentence might not now be pronounced upon the
Defendant?

MS. HARTH: None by the State, Judge.

MR. LUPO: No, Your Honor.

THE COURT: I’m going to make the specific fac tual
finding that there is not good and sufficient reason on the record for
this Court to grant a departure.  Therefore, the Court will follow the
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legislatively prescribed sentence in this matter.

Matthew R. Limon, having been found guilty of one count
of Criminal Sodomy, in violation of KSA 21-3505(a)(2), a severity
level 3 person felony, by virtue of your criminal history score being
Category B, it will be the judgment and sentence of this Court that
you are hereby sentenced to the custody of the Department of
Corrections for a period of 206 months.  I’m going to order that the
post-release supervision period, because this was a sexually
motivated crime, be set at 60 months and order the Defendant
remanded to the custody of the Department of Corrections in order
to serve his sentence.

MR. LUPO: Your Honor, we would ask for the 182 days
jail time credit.

THE COURT: Credit for time -- all time served on this
offense will be granted.

Court will be at recess.

(Whereupon, the hearing was adjourned.)
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS,
Plaintiff,

v. Case No.: 00CR36

MATTHEW R. LIMON,
Defendant.

JOURNAL ENTRY

NOW ON this 10th day of August, 2000, this matter comes
on before the Honorable Richard M. Smith, Judge of the District
Court for  hearing on defendant’s Motion for Durational and
Dispositional Departure.  The State appears by Amy L. Harth,
Assistant County Attorney.  The defendant appears in custody and
by his attorney, Anthony A. Lupo, Assistant District Defender.

Thereupon, the Court, after hearing arguments of counsel,
continues this matter until the 24th day of August, 2000 at 1:00 p.m.

NOW ON this 24th day of August, 2000, this matter comes
on for further hearing.  All parties appear as before.  Thereupon,
the Court, being well and duly advised in the premises, denies
defendant’s motion for departure.

IT IS THEREFORE BY THE COURT ORDERED,
ADJUDGED AND DECREED that defendant’s Motion for
Departure is hereby denied.
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IT IS SO ORDERED.

     s/Richard M. Smith                   

    Honorable Richard M. Smith
    Miami County District Court Judge
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

CRIMINAL DEPARTMENT

THE STATE OF KANSAS, )
Plaintiff )

)
vs. ) Case No. 00 CR 36

)
MATTHEW R. LIMON, )

Defendant. )
)

NOTICE AND MOTION 

FOR DISPOSITIONAL DEPARTURE

COMES NOW the Defendant, Matthew R. Limon, by and
through his attorney, Anthony A. Lupo, Assistant Public Defender
for Miami County, Kansas, and informs the District Attorney and
the Court of his intent to seek a durational departure from the
presumptive sentence to a prison term no longer than 14 months,
and or a dispositional departure to probation in the above-
captioned case.

In support of this motion, Mr. Limon states:

[. . . ]
7. An imposition of the presumptive sentence would

violate Mr. Limon’s rights under the Eighth Amendment, derived
through the Fourteenth Amendment, and his right under Section
Nine of the Kansas Constitution to be free from cruel and unusual
punishment.  First, no violence was involved.  This is not a case of
forcible sodomy.  Secondly, there is no indication of  injury suffered
by the victim.  Thirdly, the penological purposes of the prescribed
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punishment are obscured by the legislature lowering the severity
level for the exact kind of conduct performed by members of the
opposite sex under the Unlawful Voluntary Sexual Relations statute
(which would presume a fourteen month sentence for a criminal
history B category).  Further, rehabilitation and supervision are
readily available in a place where minors do not reside.  See State
v. Freeman, 223 Kan. 362, 574 P.2d 950 (1978) (the facts of the
crime, the violent or nonviolent nature of the offense, the extent of
the culpability for the injury resulting, and penological purposes of
the prescribed punishment should be considered in determining
whether the length of sentence offends the constitutional prohibition
against cruel punishment).  The presumptive sentence in the instant
case is truly disproportionate to the crime.

REQUESTED ORDER

WHEREFORE, the Defendant requests the Court’s finding
that the allegations contained herein are substantial and compelling
reasons to deviate from the statutory presumptions and to enter an
order granting the durational/dispositional departure to probation.

Dutifully submitted,

 s/Anthony A. Lupo                  

Anthony A. Lupo #18364
Assistant Public Defender
127 S. Kansas
Olathe, KS 66061
(913) 829-8755

CERTIFICATE OF SERVICE
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This is to certify that a true and correct copy of the
foregoing motion was hand delivered to the District Attorney’s
office on this  13  day of July, 2000.

 s/Anthony A. Lupo                   

NOTICE OF HEARING

Please take notice and be advised that the foregoing motion will
be heard at 1:30 p.m. on the 10th day of August, 2000.
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS      Plaintiff

vs.      Case No. 00CR36

MATTHEW R. LIMON, dob 2-9-82      Defendant

JOURNAL ENTRY

NOW, on this 27th day of June, 2000, this matter comes
before the Honorable RICHARD M. SMITH, District Judge, for
trial.  Appearing on behalf of the State of Kansas, AMY L.
HARTH, Assistant Miami County Attorney.  The Defendant
appears in person and with ANTHONY A. LUPO, his attorney.

WHEREUPON, the Defendant advises that he will waive
his right to a jury trial and wishes to proceed to trial on stipulated
facts.

WHEREUPON, the Court inquires as to the Defendants
understanding of his right to jury trial.  The  Court finds that the
Defendant has knowingly, freely and voluntarily waived his right to
a trial by jury.

WHEREUPON, the Court then proceeds with the trial.
Based on the stipulation of facts provided in writing by the parties,
the Court finds the Defendant guilty of Criminal Sodomy, in
violation of KSA 21-3505(a)(2), being a severity level 3 person
felony.

WHEREUPON, the Court orders a presentence
investigation and report.  The presentence investigation report and
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evaluation reports shall be filed with the Court by July 28, 2000.
The parties have until August 7, 2000 to file motions for departure
or objections to the criminal history.  Sentencing shall be held
August 10, 2000 at 1:30 p.m.

LET THIS ORDER BE ISSUED.
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS Plaintiff

vs. Case No. 00CR36

MATTHEW R. LIMON, Defendant

TRANSCRIPT OF TRIAL TO THE COURT

PROCEEDINGS had before the Honorable RICHARD
M. SMITH, District Judge of the Sixth Judicial District of the State
of Kansas, at Paola, Kansas, on the 27th day of June, 2000.

APPEARANCES

The Plaintiff, State of Kansas, appeared by and through
MS. AMY L. HARTH, Assistant Miami County Attorney, Miami
County Courthouse, 120 South Pearl Street, Room 300, Paola,
Kansas 66071.

The Defendant, Matthew R. Limon, appeared in person, in
custody, and by and through his court-appointed attorney, MR.
ANTHONY A. LUPO, Assistant Public Defender for Miami
County, 127 South Kansas Avenue, Olathe, Kansas, 66061.

***

JUDY JECK
Official Court Transcriber

Sixth Judicial District
State of Kansas

[. . .]
THE COURT: Mr. Limon, do you understand that your
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case was originally scheduled for purposes of a jury trial beginning
this morning -- this afternoon, actually, at 1:00?

THE DEFENDANT: Yes, sir.

THE COURT: Is it your intention to waive your right to that
jury trial?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Limon, do you understand that all
defendants charged with a criminal offense and particularly persons
charged with felonies have an absolute constitutional right to a trial
by jury for a jury to determine whether or not the State can prove
beyond a reasonable doubt whether or not a defendant is guilty or
not guilty?  Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Lupo, are you satisfied that you have
counseled Mr. Limon adequately and he fully and intelligently
understands his right to a jury trial and that this waiver is made
freely and voluntarily on his part?

MR. LUPO: Yes, I am, Your Honor.

THE COURT: Mr. Limon, has anyone made any threats or
promised you anything in exchange for this waiver of you right to a
jury trial?

THE DEFENDANT: No, sir.

THE COURT: Very well.  Mr. Limon, do you further
understand that after I accept your waiver that this matter is to go
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ahead and proceed to a trial to the Court?  Do you understand
that?

THE DEFENDANT: Yes, sir.

THE COURT: Do you understand that that trial’s goin’ to
consist of a stipulation that’s going to be entered into whereby you
and your counsel will stipulate that on or about the 16th day of
February, while in Miami County, Kansas, that you willfully,
feloniously and knowingly had oral contact with the genitalia of
M.A.R., dob 3/17/85, a male, an act constituting criminal sodomy,
in violation of KSA 21-3505-(a)(2); that M.A.R. consented to the
oral genital contact; and upon request of M.A.R., the Defendant
stopped oral contact with the victim.  Do you understand that that
will be the stipulation of facts that will be presented to this Court for
this Court to make a determination of your guilt or non-guilt?  Do
you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Are you agreeable with that procedure?

THE DEFENDANT: Yes, sir.

THE COURT: Mr. Lupo, again, have you fully and
completely advised Mr. Limon of the legal ramifications of
prceeding to a trial to the Court based upon the stipulation of facts
that the Court’s previously read into the record?

MR. LUPO: Your Honor, I discussed with Mr. Limon that
doing this he’d be found guilty and we’ve gone over the sentencing
grid and discussed all that, that what would come next would be the
sentencing, and I’ve explained to him departures and the things that
go along with the sentencing, as well.
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THE COURT: Very well.  The Court then will accept the
Defendant’s waiver of his right to a trial by jury, direct that the
mat ter proceed then to a trial to the Court on the basis of the
stipulation of facts previously read upon the record.

Having accepted that stipulation of facts which has been
approved and signed off on by both attorneys, I will then enter --
find the Defendant guilty of one count of Criminal Sodomy, in
violation of KSA 21-3505(a)(2), -- I don’t have the court file.  I’ve
got the wrong files up here.  Counsel hang on just a second, -- a
severity level 3 person felony.

Having made that determination and entered that judgment
adjudicating the Defendant guilty of that offense, I will order a
presentence investigation.  I’ll order that the presentence
investigation be filed with the Court on or before August the 1st,
order that any objections to criminal history or requests for
departure be filed on or before August the 8th.  And presuming
there are none, I’ll order the Defendant back before the Court on
August the 10th, at 1:00o’clock for the purposes of sentencing.
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS      Plaintiff

vs.      Case No. 00 CR 36

MATTHEW R. LIMON, dob 2-9-82      Defendant

STIPULATION OF FACTS

That the defendant, Matthew R. Limon, dob 2-9-82, a
male, on the 16th day of February, 2000, while within Miami
County, Kansas, did willfully, feloniously and knowingly have oral
contact with the genitalia of M.A.R., dob 3-17-85, a male, an act
constituting criminal sodomy, in violation of KSA 21-3505(a)(2).
M.A.R. consented to the oral-genital contact; upon request of
M.A.R., the defendant stopped oral contact with the victim.

      Submitted By:

             s/Amy L. Harth                            

      Amy L. Harth, #16739
      Assistant Miami County Attorney

       s/Anthony A. Lupo                      
      Anthony A. Lupo, #18364
      Attorney for the Defendant
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS      Plaintiff

vs.      Case No. 00CR36

MATTHEW R. LIMON, dob 2-9-82      Defendant

JOURNAL ENTRY

NOW, on this 18th day of May, 2000, this matter comes
before the Honorable RICHARD M. SMITH, District Judge.
Appearing on behalf of the State of Kansas, AMY L. HARTH,
Assistant County Attorney.  The Defendant appears in person, in
custody and with ANTHONY A. LUPO, his court-appointed
attorney.

WHEREUPON, this matter comes before the Court on the
Defendant’s motion to dismiss.  The Court hears arguments of
counsel.

IT IS THE ORDER OF THE COURT that the
Defendant’s motion is denied.  At the request of the Defendant, this
matter is set for status check on June 1, 2000.

LET THIS ORDER BE ISSUED.

 s/Richard M. Smith                  

RICHARD M. SMITH
District Judge
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SUBMITTED BY:

 s/Amy L. Harth                              
AMY L. HARTH, #16739
Assistant County Attorney

APPROVED BY:

 s/Anthony A. Lupo                      

ANTHONY A. LUPO, #18364
Attorney for Defendant

H:\Criminal\xlimon.doc
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS PLAINTIFF

vs. Case No. 00CR36

MATTHEW R. LIMON, Defendant

TRANSCRIPT OF HEARING UPON DEFENDANT’S

MOTION TO DISMISS

PROCEEDINGS had before the Honorable RICHARD
M. SMITH, District Judge of the Sixth Judicial District of the State
of Kansas, at Paola, Kansas, on the 18th day of May, 2000.

APPEARANCES

The Plaintiff, State of Kansas, appeared by and through
MS. AMY L. HARTH, Assistant Miami County Attorney, Miami
County Courthouse, 120 South Pearl Street, Room 300, Paola,
Kansas 66071.

The Defendant, Matthew R. Limon, appeared in person, in
custody, and by and through his court-appointed attorney, MR.
ANTHONY A. LUPO, Assistant Public Defender for Miami
County, 127 South Kansas Avenue, Olathe, Kansas 66061.

***

JUDY JECK
Official Court Transcriber

Sixth Judicial District
State of Kansas
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PROCEEDINGS

(Hearing commenced on the 18th day of May, 2000,
at the Miami County Courthouse, Paola, Kansas.)
[. . .]

THE COURT: Counsel, would you give me about -- I’m
goin’ to estimate this.  Give me about five minutes.  I’m goin’ to
stay right here, cause I have my computer right here, not back in my
office.  I’m just goin’ to recess without getting up and leaving.  You
all can stay here if you’d like.

(Whereupon, a recess was taken, after which the following
proceedings were held in open court:)

THE COURT: The issue as framed and argued in this case
is basically one of any quality of punishment and whether or not that
rises to a level that, in fact, would make the operation of the two
statutes concerned, which are KSA 21-3522 and KSA 21-
3505(a)(2), unconstitutional as it relates to a person who, in fact,
has engaged in homosexual relations with a child, and would fit
otherwise the statutory definitions that would make the more
specific crime applicable, that being 21-3522, unlawful sexual
relations.

Initially, under U.S. v. Griswald, the right to privacy that
has been recognized under that statute has, in fact, not been
extended to that degree to homosexual conduct.  There is no
determination in the context of a criminal sanction that people who
may be homosexual are members of a suspect classification.  The
Supreme Court has not gone so far as to rule that.

But in any event, the issue then before the Court, as framed
by the Defendant in this case, I don’t view as a Griswald right to
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privacy issue, as one more of an unconstitutional authorization of
criminal sanctions which would rise to the level that it infringes upon
the State’s -- the State has exceeded its legitimate and proper
exercise of police power, in other words, by virtue of the unequal --
inequal -- the  - -  theoretically, the unequal treatment of similarly
situated individuals who can only be distinguished by whether or not
they engaged in homosexual as opposed to heterosexual activity.
That is the issue, as I perceive it to have been framed.

Turning to, then, the test that is to be employed, I would
refer to State v . Baker, at 11 Kan. App. 2d 4.  In Syllabus
Paragraph No. 2, the Court of Appeals stated, “The yardstick for
measuring equal protection arguments is the ‘reasonable basis’ test
set forth in McGowan v. Maryland.”

In discussing that standard, the Court went on to quote,
“The constitutional safeguard is offended only if the classification
rests on grounds wholly irrelevant to the achievement of the State’s
objective.  State legislatures are presumed to have acted within their
constitutional power despite the fact that, in practice, their laws
result in some inequality.  A statutory discrimination will not be set
aside if any state of facts reasonably may be conceived to justify it.”

Going on to Syllabus Paragraph 3, “The reasonable basis
test employs a relatively relaxed standard reflecting the court’s
awareness that the drawing of lines that create distinctions is
peculiarly a legislative task.”

In the case of State v. Weathers (phonetic), having to do
with the unequal application by law of a statute having to do with
crimes relating to hand -- or to weapons, the Supreme Court
stated, “The legislature acting in pursuance of the police power of
the State is empowered to adopt measures in furtherance of the
public welfare, and its enactments in that area are not to be
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judicially curtailed where they reasonably relate to the legitimate
ends sought to be accomplished.  Classi fications honestly
designed to protect the public interests against evils which
might otherwise occur are to be upheld unless they are

unreasonable, arbitrary or oppressive.  In the Tri-State case, this
Court reiterated the time-honored rule to due process permits the
exercise of a wide scope of discretion by the legislature in
establishing classifications in the exercise of its police powers, and
the law vitiates what is done in such connection only where there is
no rational basis for its support.”

Applying those two rules, it is apparent that the legislature,
in its wisdom, has determined and made a specific delineation
between homosexual and heterosexual contact between people
who might be minors and/or, at least under the age of 19, and
children in a certain age category, and this legislature chose in
adopting that statute to make that applicable only to heterosexual
activity.

Going back to the Weathers case in that, this Court, in
trying to make a determination as to whether or not that represents
a valid exercise of police power, has to rely on the concept that
there -- if there is any conceivable legitimate purpose that might be
satisfied by that delineation, then this Court shall not interject its

opinion and overrule the legislature.  It is apparent that the

legislature has made a determination, for whatever reason, that
consensual heterosexual activity between a select group of people
justifies a lower criminal classification or severity level of a crime
than does any other and, arguably, inclusive of homosexual activity.

The State is empowered with the rights to protect children
and if it was the state legislature’s intention to protect children from
homosexual activity at a level greater than heterosexual activity,
then it is not for this Court to interject its opinion and pass
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judgment upon whether or not that State interest was or was not
legitimate.  If there was any, any conce ivable interest, and the
protecting of children from certain activities fits that description,
then the legislature has the right to define a separate classification.

I would point out that this is not a circumstance where in
Williams v . Illinois, we are making a -- a -we are - - What we’re
doing is we’re looking at a statute that prescribes a certain --
prescribes criminal sanctions for a certain behavior between adults.
This is different, not only because of the fact that it’s children, but
because of the fact that the legislature specifically made a more
specific crime to another group.  They did not, in my opinion, --
they -- the -- the -- It’s also distinguished from the -- the -- it -- on
the basis that it is not the same theoretical concept as making the
behavior illegal, particularly as between adults, but in between
adults and children, as taking a specific group of adults and children
or children and children and saying that that is a more specific
crime and, for whatever reason, there’s a -- there’s a legitimate
State interest in making those persons who engage in that activity
subject to a less severe crime than all of the rest of the persons that
do not fit that category but still fit definitions of other crimes, such
as 21-3505(a)(2).  

That may be a subtle delineation, but I do not think it is a
delineation without a distinction because it is.  And when you take
that in conjunction with the judicial principles of determining
whether or not a legitimate interest is --  State interest is pursued
and whether or not this statute pursues that interest, then the statute
clearly is not unconstitutional.

  For those reasons, the Court is going to find that the
classification of those persons that fall under 21-3522 and the fact
that it excludes homosexual behavior does not represent an invalid,
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illegitimate or improper exercise of the legis -- of the police power
of the Kansas Legislature.  As such, I’m going to rule that it is
constitutional and, in fact, the motion to dismiss should be denied.

Is there anything else to come before the Court on this
matter today, Counsel?

MS. HARTH:  Not unless Mr. Lupo’s ready for a jury
trial date.

MR. LUPO: Your Honor, if we could, I’d like to set this
over for another -- for a week, another no-go basis?

THE COURT: Could we set it in a two-week --  on that 
two-week date that I have for- you?

MR. LUPO: That would --

THE COURT: I’m not here on --

MR. LUPO: That’d be fine.

THE COURT: The reason I’m sayin’ that, Mr. -- I don’t
have -- I’m not here next week, but I’m here in two weeks and I’ll
be happy to set it then, June the 1st, and set it June the 1st, at 1:30.

MR. LUPO: That’s fine.

THE COURT: Thank you very much.  Court’ll be at
recess.

(Whereupon, the hearing was adjourned.)
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

Courthouse, Paola, Kansas 66071

STATE OF KANSAS      Plaintiff

vs.      Case No. 00CR36

MATTHEW R. LIMON, dob 2/9/82      Defendant
100 Lakemary Drive, Paola, KS
(Currently in the Miami County Jail)
W/M, 6'0", 160#, Black/Brown
PPD Agency Case No. 00-1232

COMPLAINT/INFORMATION

AMY L. HARTH, Assistant Miami County Attorney, a
duly appointed, qualified and acting County or District Attorney or
assistant of said county and district, and for and on behalf of the
said State being first duly sworn on oath gives the Court to
understand and be informed:

COUNT ONE

[Criminal Sodomy]

That on or about the 16th day of February, 2000, the
above-named defendant, within the above-named county in the
State of Kansas, then and there being, did then and there contrary
to the statutes of the State of Kansas, unlawfully, willfully and
feloniously engage in sodomy with a child who is 14 or more years
of age, but less than 16 years of age, to-wit: M.A.R., dob 3/17/85.
All being contrary to KSA 21-3505(A)(2), being a severity

level 3 person felony, punishable by 55 to 247 months in the
state  penitentiary and a possible  fine  not to exceed $300,000.
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Witnesses: M.A.R. Cindy Spory
C.M.S. Lt. Poore
Earl Kilgore Chad Wilson
Roger Smith

 s/Amy L. Harth                        

Complainant

Warrant issued, appearance for bond requirement per warrant $
50,000 \ 00                       .

Subscribed and sworn to before me this 28t h  day of
February, 2000.

 s/Stephen D. Hill                      
Judge/Notary Public
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KANSAS STATUTES ANNOTATED

CHAPTER 21. CRIMES AND PUNISHM ENTS
PART II. PROHIBITED CONDUCT
ARTICLE 35. SEX OFFENSES

§ 21-3501.  Definitions

The following definitions apply in this article unless a different
meaning is plainly required:

(1) “Sexual intercourse” means any penetration of the female sex
organ by a finger, the male sex organ or any object.  Any
penetration, however slight, is sufficient to constitute sexual
intercourse.  “Sexual intercourse” does not include penetration of
the female sex organ by a finger or object in the course of the
performance of:

(a) Generally recognized health practices; or

(b) a body cavity search conducted in accordance with K.S.A. 22-
2520 through 22-2524 and amendments thereto.

(2) “Sodomy” means oral contact or oral penetration of the female
genitalia or oral contact of the male genitalia; anal penetration,
however slight, of a male or female by any body part or object; or
oral or anal copulation or sexual intercourse between a person and
an animal.  “Sodomy” does not include penetration of the anal
opening by a finger or object n the course of the performance of:

(a) Generally recognized health care practices; or

(b) a body cavity search conducted in accordance with K.S.A. 22-
2520 through 22-2524, and amendments thereto.
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(3) “Spouse” means a lawful husband and wife, unless the couple
is living apart in separate residences or either spouse has filed an
action for annulment, separate maintenance or divorce of for relief
under the protection from the abuse act.

(4) “Unlawful sexual act” means any rape, indecent liberties with
a child, aggravated indecent liberties with a child, criminal sodomy,
aggravated criminal sodomy, lewd and lascivious behavior, sexual
battery or aggravated sexual battery, as defined in this code.

§ 21-3505. Criminal sodomy.

(a) Criminal sodomy is:

(1) Sodomy between persons who are 16 or more years of age
and members of the same sex or between a person and an animal;

(2) sodomy with a child who is 14 or more years of age but less
than 16 years of age; or

(3) causing a child 14 or more years of age but less than 16 years
of age to engage in sodomy with any person or animal.

(b) It shall be a defense to a prosecution of criminal sodomy as
provided in subsection (a)(2) that the child was married to the
accused at the time of the offense.

(c) Criminal sodomy as provided in subsection (a)(1) is a class B
nonperson misdemeanor.  Criminal sodomy as provided in
subsections (a)(2) and (a)(3) is a severity level 3 person felony.

§ 21-3522.  Unlawful voluntary sexual relations.

(a) Unlawful voluntary sexual relations is engaging in voluntary: (1)
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Sexual intercourse; (2) sodomy; or (3) lewd fondling or touching
with a child who is 14 years of age but less than 16 years of age
and the offender is less than 19 years of age and less than four
years of age older than the child and the child and the offender are
the only parties involved and are members of the opposite sex.

(b)(1) Unlawful voluntary sexual relations as provided in subsection
(a)(1) is a severity level 8, person felony.

(2) Unlawful voluntary sexual relations as provided in subsection
(a)(2) is a severity level 9, person felony.

(3) Unlawful voluntary sexual relations as provided in subsection
(a)(3) is a severity level 10, person felony.


