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QUESTIONS PRESENTED

Do lawsthatinpose a 17-year prison sentencefor consersual
oral sex between teenagers of the same sex violae the Equal
Protection Clause where the sentencewoud be no nore then 15
montls if the teenagers were members of the opposite sex?

Does a sentence of over 17 years in prison, five years of
supervised release and alifetime classification as a sex offender for
consersual oral sex between teeregers Violate the Eighth
Amendment when it is imposed because the teenagers were not
members of the opposite sex?

Does ircreasing Petitioner’s sentence beyond the statutory
maximum based on a prior juverile adjudication thet was reither
pled inthe charging document nor proved to ajury violate the Sixth
Amendment and the Due Process Clause of the Fourteenth
Armendrent?



LIST OF PARTIES

The caption of the case includesthe nanes of all parties.



OPINIONS AND ORDERS BELOW

The ora decison of the Kamsas Digtrict Court denying
Petitioner’ sMotion to Dismiss wasissued onMay 18, 2000 andis
reprinted inthe appendix at 33a. The urpublished decision of the
Kansas Digtrict Court denying Petitioner’s Motion for Durational
and Dispositional Departure was issued onAugust 10, 2000 and is
reprinted in the appendix at 19a. The urpublished apinion of the
KansasCourt of Appealswasertered on February 1, 2002 and is
reprinted inthe appendix at 3a. On February 26, 2002, the Court
of Appeals denied Petitioner’s timely Motion for Retearing or
M odificationof Eighth Amendnment Holdirg; thaturpublished order
Is reprinted in the gppendix a 2a  The Kansas Supreme Court’s
June 13, 2002 unpublished decision derying Petitioner’s timely
petition for discretionary review is reprinted inthe appendix at 1a.

JURISDICTION

The Kansas Sypreme Court’s decision derying review was
entered on June 13, 2002. OnAuwgust 15, 2002, the Court granted
Petitioner' s Application for Extension of Time to File Petition for
Writ of Certiorari to the Court of Appeals of the State of Kansas
to October 11, 2002. The Court hesjurisdiction under 28 U.S.C.
§ 1257(a).

CONSTITUTIONAL AND STATUTORY PROVISIONS

The Fourteenth Amendment to the United States Constitution
provides in pertinert part that “[njo State shall . . . deprive ary
personof life liberty, or property without due process of law; ror
denyto any person within itsjurisdiction the equd protection of the
laws.”



The Eighth Amendmert to the United States Constitution
provides that “[ €] xcessive bal shdl not be required, nor excessive
finesimposed, nor cruel and unusud punishirents inflicted.”

The Sixh Amendment to the United States Constitution
provides in pertinert part that “[ijn all crimina prosecutions, the
accused shal enjoy the right to a speedy and public trial, by an
inpartial jury. . . and to be informed of the nature and cause of the
accusation.]”

Kansas Statutes § 21-3501 definessodomyas* oral contact or
oral penetration of thefemale gentalia or oral contact of themale
gentalia; anal penetration, however dlight, of a male or female by
any body part or object[.]” Thefultext of the Satute is set forth in
the appendix at 41a.

Kansas Statutes § 21-3505(a)(2) prohibits “sodomy with a
child who is 14 or more years of age but less then 16 years of
age].]” Thefull text of the satute is set forth intheappendix at 42a.

Kansas Statutes § 21- 3522 prohibits “engaging in voluntary .
.. sodony . . . witha chid who is 14 years of age but less than 16
years of age and the offender is less than 19 years of age and less
than four yearsof age older than the child and the child and the
offender are the only parties invaved and are members of the
opposite sex[.]” The full text of the statute is set forth in the
appendix at 43a.



STATEMENT OF THE CASE
I Kansas’s Romeo and Juliet Law

Under Kansas law, oral sex isaform of sodomy. Kan. Stat.
Am. § 21-3501. Idertical acts of consersual sodomy between
teenagers are crimnaized wnder two different statutes with
drametically different penalties. The sexual orientation of the
deferdant determines which statute — and therefore which penalty

— applies.

Kansas's gereral criminal sodonmy statute prohibits “sodomy
with a chid who is 14 or more years of age but |ess than 16 years
of age,” without regard to consent, the age of the offerder, or the
sex of the participants. Kan. Stat. Ann. § 21- 3505 (the “crimind
sodomy law”). In cortrast, Kansas's so-called Romeo and Juliet
law provides for comparatively mild crimina penaties when two
teenagers engage involurtary sexud intercourse, sodomy or lewd
touching; the younger teenager isbetween 14 and 16 yearsold; the
ol der teenager is less than 19 years old; the age difference is less
than 4 years; there are no third parties inwlved; and the two
teenagers “are menbers of the opposite sex.” Kan. Sa. Ann.
§ 21- 3522 (the “Romeo and Juliet law”).!

The puniswments for the two crimes are radicaly different.
Under the Romeo and Juliet law, first and second offerses result in
presumptive probation; athird offerse carries a maximumsentence
of 15 morths Under the criminal sodomy law, a first offerse
carriesa presumptive sertence of 55 to 61 morths The sentencing
range for a secord offense is 89 to 100 months and for a third

1 The more specific Romeo and Juliet law controls whenever a specified
activity is covered by both the Romeo and Juliet law and the criminal
sodomy law. Cf State v. Willia ms, 829 P.2d 892, 897 (Kan. 1992).

3



offense is206 to 228 months.? In addition, uniike a violation of the
Romeo and Juliet law, criminal sodomyis categorized as a“sexually
vident crime” that autometically triggers mandatory sex offerder
regstration. See Kan. Stat. Ann. § 22-4902(c)(4).

Asthe Kansas Court of Appeals explained, the purpose of the
Romeo and Juliet law “isto recognize the judgment tha consersual
sexua activity between a yourg adult and a not-quite adult,
dthough wrong, is not as crimnal as sexual activity between
persors farther gpart in age.” App. 7a. Despite ths gerera
purpose, Karsas limted the Romeo and Luliet law to members of
the opposite sex, thereby nekirg it inapplicable to gay teenagers.®
Heterosexual teeragers who engege in corsensud ora sex are
punished under the Romeo and Juliet law, while gay teenagers who
engage inconsensual ord sex aretreated as child nolestersand are
punished under K ansas's crimind sodomy law.

Kansas's decision to target gay teenagers for nore severe
punishment is part of a larger pattern of discriminatory sodony
laws. American sodony laws historically applied to both same-
and opposite-sex couples. See Bowers v. Hardwick, 478 U.S.
186, 215-17 (1986) (Stevens, J., dissenting); Anne B. Goldstein,
History, Homosexuality and Political Values, 97 Y aleL .J. 1073,
1082-83 (1998). Over the last 40 years, however, whle many
States were abandoning sodomy laws atogether, ten States made

2 Because both the Romeo and Juli et law and the criminal sodomy law apply
to juv enileoffend ers, similar disparities in sentencing arise even when the
twoteenagers are both 14 or 15years old.

3 The generic term*“gay teenagers’ includes leshian, gay and bisexual
teenagers, all of whom are sexudly oriented toward members of the same
Sex.

4



their sodomy laws applicable orly to same-sex couples.* Asthe
sponsor of the 1977 Arkarsas bill explained, these same-sex-only
sodony laws were “aimed at werdos and queers.”®

Today, nmost same-sex-only sodomy laws have been repealed
or struck down on state conditutiorel grounds,® and only nine
Statesstill retain generally-applicablesodomylans.” Nevertheless,
despite numerous legd challenges over the years, Kansas, Texas,
Missouri and Oklaloma still subject same-sex couples to criminal
penalties when they participate in sexual activities that are entirely
legal for heterosexuals® Like the same-sex-only sodorry laws of

41969 Kan. Sess. Laws § 21-3505; 1973 Tex. Gen. Laws § 21.06; 1973 Mont.
Laws § 94-2-101; 1974Ky. A cts§ 90; 1977 Ark. Acts No. 88, § 1, 1977 Mo.
Laws 8§ 566.090; 1977Nev. Sat. § 17; 1989 Tenn. Pub. Acts § 39-13-510; Post
v. State, 715P2d 1105(OKa.Crim App. 1986) (invalidating Okla. Stat. tit. 21,
§ 886 as applied to heterosexuals); Schochet v. State, 580 A.2d 176 (Md.
1990) (holding Md. Code Ann. art. 27, § 554 inapplicable to heterosexual
activity).

5 See George Painter, The Sensibilities of Our Forefithers at
www sodomylaws.org/sensibil ities/arkansas .htm (visited Oct. 8, 2002)
(citation omitted).

8 Commonwealth v. Wasson, 842. SW .2d 487 (Ky. 1992); 1993 Nev. Sat.
515; Camp bellv. Sundq uist, 26S.W.2d 250(Tenn. Ct. App. 196); Gryczan
v. State, 942 P.2d 112 (Mont. 1997); Williams v. Glendening, No.
98036031/CL-1059 (Md. Balt.City Cir.Ct. Oct. 15,1998); Picado v. Jegley, 80
S.W.3d 332 (Ark. 2002).

7 Ala. Code §8§ 13A-6-60(2), 13A-6-65(a)(3); Fla. Stat. Ann. § 800.02; Idaho
Code § 18-6605; La. Rev. Stat. Ann. § 14:89, Miss. Code Ann. § 97-29-59;
N.C.Gen. Stat. § 14-177; S.C. Code Ann. § 16-15-120; Utah Code Ann. § 76-
5-403(1); Va. Code Ann. § 18.2-361(A).

8 Kan. Stat. Ann. § 21-3505(a)(1); Tex. Pen. Code § 21.06; M 0. Rev. Stat. §
566.090; Okla. Stet. tit. 21 § 886. One Missouri Court of Appeals has
construed Missouri's same-sexonly sodomy law to apply only to non-
consensual acts, see Statev. Cogshell, 997 SW.2d 534 (M o. Ct. A pp. 1999),
but Missouri continuesto prosecuteconsensualsodomy between same-sex

5



the 1970s and 80s, the exclusion in Kansas's Romeo and Juiet law
was desigred to discriminate based on sexua orientation. Asthe
Kansas Court of Appeals recognized, “the argument tha it isnot
amed at homosexuals camot be made with a straight face.” App.
7a°

IL. Petitioner’s Conviction and Appeals

Oneweek after Petitioner Matthew Limon’ seghteerth birthday
he performed consensual oral sex on M.A.R., ayounger male
teenager who atterded the same residenta school for
developmertally disabled youth. App.4a. M.A.R was rearly 15
years old — three years, one monthand a few days yourger than
Petitioner. App. 5a. Al of the requirements for application of
Kansas' s Romeo and Juiet law were satisfied in Petitioner’ s case
saveone: the two teenagers were not members of the opposite
sex. Because the Romeo and dUliet law did not apply, Petitioner
was charged with violating Kansas' s crimina sodomy law.

adultsin the other half of the Sate. See FullAssault on Sodomy Laws, The
Advocate, Aug. 20, 2002. Similarly, dthough Oklahoma’s sodomy statute
isgenerdly applicableonitsface, it hasbeen judicially construed to exclude
consensua heterosexual behavior. See Post v. State, 715 P2d 1105 (OK a.
Crim. App. 198). In addition, Puerto Rico maintains a same-sexonly
sodomy law. Puerto Rico Pen. Code Art. 103; Sanchez v. Secretario de
Justicia, __D.P.R. __, No. A C-2000-63, 2002 WL 1581480 (P.R. June 28,
2002).

® Noris Kansas an anomaly. Texas dso has adiscriminatory sodomy law
that specifically targets gay teenagers. See Tex. Penal CodeAnn. §21.11
(establishing an affirmative defense to prosecution for sexual contact with
achild if the*actor. .. was not more than three years older thanthe victim
and of the opposite sex”) (emphasis added). Moreover, in Missouri, gay
teenagers who engage in consensual sodomy can bepunished as juvenile
offenders under the adult same-sex-only sodomy law, while heterosexual
teenagers who engage intheidentical sexual activity commit no crime. See
Mo . Rev. Stat. §8 566.090; 566.064.

6



Before trial, Petitioner filed a Motion to Dismiss and
Prevert Manifed Inudice. He argued that making the far nore
lenient penalties of the Romeo and lliet law inapplicable solely
because Petitioner ard the other teenager involved were merrbers
of the sane sex violated the Fourteenth Amendrent guarartee of
egual protection. The Karsas District Court dened Petitioner’s
motion, concludingthatit would be inappropriate to inquirewhether
“the state legidature’ sintention to protect children fromhonosexual
activity at alevel greater than heterosexual activity . . . was or was
not legitimate.” App. 36a. Petitioner and the State then stipulated
tha theother male student hed consented to oral sex performed by
Petitioner, app. 30a, Petitioner waived his right to ajury tria with
respect to the stipulated facts, and the District Court fourd
Petitioner guilty of one court of criminal sodony in violaion of §
21-3505(8)(2). App. 29a.

Petitioner then filed a Motion for Durational and Dispositional
Departure in which he argued that imposition of the presumptive
sentence woud vidaehisEighth Amendment right to be free from
crud and unusud punisments. App. 21a. The District Court
denied the motion, app. 19a, and sentenced Petitioner to 206
months in prison, 60 months of post-release supervison and
mandatory regstration as asex offender —atota of over 17 years
in prison ard five years of supervised release. App. 18a.1°

Petitioner appealed to the Kansas Court of Appeals and raised
three federal constitutiorel issues. Firdt, Petitioner argued that his
conviction and sentence under the crimina sodomylaw violate the

1 The Kansas District Court is the highest state court authorizd to
consider the Eighth Amendment question, see Kan. Stat. Ann. § 21-4721,
Statev.Long, 993P.2d 1237 (Kan. App. 199); Statev. Clemon s, 45P.3d 384,
395 (Kan. 2002), so it is properly before the Court. See 28 U.S.C. § 1257(a);
Largent v. Texas, 318 U.S. 418,422 (1943); see also Nash v. Flo rida Indus.
Comm’n, 389 U.S. 235, 237 n.1 (1967); Costarelliv. Mass., 421 U.S. 193, 198-
99 (1975).

7



federal Equal Protection Clause urder any level of scruting.!* In
responge, the State asserted thet the Romeo and Juiet law
rationaly furthers state interests in pronmoting morality and
protecting children. The Kansas Court of Appeals fourd no equal
protection violation, holding thet, under Bowers v. Hardwick, 478
U.S. 186 (1986), “[t]he United States Supreme Court does not
recognize homosexual behavior to be in a protected dass . . . .
Therefore, thereisno denial of equal protection when[honosexual]
behavior is criminalized or treated differertly[.]” App. 12a.

Second, Petitioner continued to arguetha hissentenceis based
on his status as agay teenager and is grossly disproportionateto the
crimein viol aion of the Eighth Amendment prohibition oncrud and
urustal punishments. The Court of Appedls did not address the
argurent. App. 14a.

Third, Petitioner argued tha ircreasing his maximum sentence
based on a prior juenle adjudication thet was rever aleged in the
Complaint, ipulatedto, or proved to ajuy beyord a reasoreble
doubt violaed his Sixth Amendment and due process rights.*?
Absent consideration of thejuenle adjudication, Petitioner woud
have received a presumptive sentence urder K ansas's criminal
sodomy law of between 55 and 61 morths; under the Romeo and
Jliet law, he woud have received presumptive probation. The
Court of Appeals rgected Petitioner’'s chalenge, holdirg that
“juvenile adjudications canbe used . . . to enharce aduit sentences
withou implicating constitutional bars.” App. 14a.

11 petitionerargued that limiting the Romeo and Juliet law to members of the
opposite sex impermissibly classifies teenagers based on their sex and
sexual orientation.

12 The Kansas District Court found at sentencing that Petitioner had been
adjudicated delinquent when hewas 14 years old, apparently based ontwo
counts of sodony with a child less than 14 years of age in violation of Kan.
Stat. Ann. § 21-3506.
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The Kansas Supreme Court denied Petitioner’ stimely Petition
for Review in which he raised al of the foregoing federal
congtitutioral issues.

REASONS FOR GRANTING THE WRIT

I. The Ruling Upholding Kansas’s Discriminatory
Sodomy Law Conflicts with the Court’s Equal Protection
Jurisprudence and Prese nts Important Questions on
Which Lower Courts Have Divided

Digegarding the corstitutioral pledge thet every person is
entitled to “the protectionof equal laws,” Yick Wo v. Hopkins, 118
U.S. 356, 369 (1886), the Kansas couts yoheld a system of
Separate laws that mekes the punshient for identical acts of
sodomy between congenting teenagers turn on sexual orientation.
Making the pendty for a crime depend on sexual orientation is
antithetical to the basic promise of the Equal Protection Clause: a
“commitent to the law’ s reutrality where the rights of persons are
a stake.” Romer v. Evans, 517 U.S. 620, 623 (1996). This
promise of reutrality is broken ot only in Kansas, but in every
State with a same-sex-only sodony law. Irdeed, a smilar equd
protection quedion is preserted in arother petition nrow pending
before the Court.*

18 See Lawrence v. Texas, 41S.W.3d 349(Tex App.-Houston [14th Dist ]
Mar. 15, 2001) (holding lawthat prohibits “ deviate sexual intercourse with
anotherindividud of thesame sex” advances a legitimatestate interest in
“preserving public morals”), rev.denied, Nos. 0873-01 and 0874-01 (Tex. Ct.
Crim. App. A pr. 17, 2002), petition for cert. filed, 71U.S.L.W . 3116 (July 16,
2002) (No. 02-102).
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By limiting the Romeo and Juiet law to members of the
opposite sex, Kansas subjects gay teenagersto additional criminal
penaltiesthat are based not on ary difference in their actions but on
the State’'s moral disapprova of their sexua orientation toward
members of thesame sex.** The Court should grant certiorari to
reiterate that a classification premised on noral disapproval of a
group of people because of who they arerather than what they do
isanimpermissible “ classfication of personsundertaken for itsown
sake.” Romer, 517 U.S. at 635.

In addition, when presented with equal protection questions
involving sexual oriertation, lower courts have divided over the
proper interpretation of the Court’ sdecisions in Romer v. Evans
and Bowers v. Hardwick. Ths case preserts an importart
opportunity to clarify that Bowers —a due process decision —does
not apply in the equal protection cortext and thet the equal
protection principles articulated in Romer are not limited to cases
involvirg state condtitutional amendmertsthat restrict participation
inthe political process.

Finally, resolution of the equal protection question is important
not only to the individuals in ths case, but to the gereral public.
Laws tha singe out cay teenagers for special criminal sanctions
legitimize other forms of discrimination egaing gay teenagers and
contribute to pervasive social preudice that has severe
psychologcal consequencesfor al gay teeregers, whether or not
they engage in the prohibited conduct.

14 petitioner does not dispute that Kansas may criminally regulate sexual
activity involving children. Rather, he asserts that the Equal Protection
Clause requires even-handed penalties when the State regulates identical
consensual sexual activity between teenagers.
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A. Intentionally Disadvantaging Gay Teenagers to
Express M oral Disapproval of Homose xuality Conflicts
with the Court’s Equal Protection  Jurisprudence

1. Kansas Discriminates Based on Sexual
Orientation by Punishing Gay Teenagers
More Severely thanHeterose xual Teenagers
Who Engage in Identical Acts

Limitingapplication of theRomeo and Juliet law to members of
the opposite sex discriminates against gay teenagers by punishing
them more sveardy than their heterosexual peers when they
“commit intrinsically the same quiality of offense” McLaughlin v.
Florida, 379 U.S. 184, 194 (1964). Kansas sWbjects gay
teenagers to harsher pendties not because they engage in different
conduct but because they engage in that conduct with members of
the same sex.®

Under Kansaslaw, thephysical actsthat constitute sodomy are
identicd for same- and opposite-sex couples. For exanple the act
of performirg oral sex on a male teenager is precisely the same
whether the two teenagers are menbers of the opposite sex or
members of the same sex. The gentals of the personperforming
oral sex are sinply irrelevart under Kansas's definition of

15 As Petitioner argued in the Kansas courts, Kansas's statutory scheme
also violates equal protection by making the penalty for his actions depend
on hissex. See J.E.B. v. Alabama ex rel. T.B., 511 U.S. 127, 152 (1994)
(Kennedy, J, concurring) (“The neutrd phrasing of the Equal Protection
Clause, extending its guarantee to ‘any person,’ reveals its concern with
rights of individuals, not groups[.]"); Loving v. Virginia, 388 U.S. 1, 7-8, 11
(1967) (holding law banning interracialmarriage discriminated based on race
even though it applied equally to blacks and whites); United States v.
Virginia,518U.S. 515, 553, 559 (1996) (gender-based classification must be
“substantialy related” to “exceedingly persuasivejustification”).
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sodomy .*

Becausetheactsinvol ved are the same, anydiginction between
“homosexud activity” and “heterosexual activity,” app. 10a, 353,
necessrily refers not to different activities but to the sexual
orientation of the people involved in the activity. Indeed, what
distinguishes gay people from heterosexud people is that gay
people formintimate r dationships with— and typically have sex and
fal in love with — members of the same sex. The fact thet
heterosexual people are physically capable of having sex witha
member of the same sex — ard that some heterosexual people nmay
do so a some poirt — does not obliterate that furdamental
difference. Nor does it trarsform a classification thet targets gay
teenagers for legal disadvartage into a classification based on
conduct. As the Kansas Court of Appeals acknowledged,
“[[]iterally, the [Romeo and Juliet] statutecrimrelizesparticular acts
asopposed to sexLal orientation. But practically, the argurrent that
itisnotaimed at homosexuals camot be made witha straight face.”
App. 7a

6 |n fact, although two boys cannot engage in sexual intercourse, every
other act proscribed by the Romeo and Juliet law can be performed by two
boys, by two girls or by an opposite-sex couple. Sodony includes “oral
contact or oral penetration of the female genitalia or oral contactof themale
genitalia; [or] anal penetration . . . of a male or female by any body part or
object[.]” Kan.Rev. Stat. § 21-3501(2). Like an opposite-sex couple, two
gidscan engagein sexual intercourse, defined as “any penetration of the
female sexorgan by afinger, the male sex organ or any object.” Kan.Rev.
Stat. § 21-3501(1). And, of course, both opposite-sex and same-sexcouples
cantouch oneanother.
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2. Impos ing Hars her Punishments Based on
Sexual Orientation Does Not Advance
Legitimate State Interests in Promoting M orality
or Protecting Children

Over the last century, both state and federal governents have
used moraityto defend whet we row recognize as patert violations
of equal protection. They have argued that the Equal Protection
Clase allows the government to discriminate in order to express
moral or religows disgpprovd of unrdated individuds living
together, see Moreno v. U.S. Dep't of Agric. 345 F. Supp. 310,
314 (D.D.C. 1972), of wormren working outside the hone, see
Bradwell v. Illinois, 83 U.S. 130, 141 (1872) (Bradey, J.,
concurrirg), of interracial relationshps, see Loving v. Virginia,
388 U.S. 1, 3 (1967), and of the mentally disabled, see Penn.
Ass’n of Retarded Children v. Penn., 343 F. Supp. 279, 294
(E.D. Penn. 1972); Buck v. Bell, 274 U.S. 200, 207 (1926).
Ultimately, the Court has mede it clear in eachcontext that States
may not promote morality by purishing people for who they are.
See Loving, 388 U.S. at 11-12, United States v. Virginia, 518
U.S.515, 550 (1996), U.S. Dep 't of Agric. v. Moreno, 413 U.S.
528, 534-35 (1973); City of Cleburne v. Cleburne Living Ctr.,
Inc., 473 U.S. 432, 448 (1985).

Like laws that express nora disapproval based on living
arrangemerts, sex, race or disability, laws that express moral
disapproval based on sexual orientation violate equal protection
because they are drawn “for the purpose of disadvantaging the
group burdened bythelaw.” Romer, 517 U.S. a 633. Suchlaws
“raisetheinewvitable irference that the disadvantage inposed isborn
of animosity toward the class of persors affected.” Id. at 634. “If
the congtitutiona corception of ‘equal protection of the laws
meansanything it must at the very least mean that abare. . . desire
toharmapolitically unpopuar group camot corstitute alegitimate
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governmenta interest.’” Id. at 634 (quoting Moreno, 413 U.S. a
534) (emphasisinorigral).

The same principleapplies whether a classification is based on
“animosity,” Romer, 517 U.S. a 634, “neggtive attitudes,”
Cleburne, 473 U.S. at 448, “public intolerance,” O'Conner v.
Donaldson,422U.S.563,575 (1975), “bias,” Palmore v. Sidoti,
466 U.S. 429, 433 (1982), or the fect that a group is politically
urpopular, see Moreno, 413 U.S. a 534. W hat mettersisnot the
descriptive languagebut the central ideathat equd protection does
not permit a classification created for the very pupose of
discriminating against the disadvantaged goup. Romer, 517 U.S.
at 633; see also Moreno, 413 U.S. at 534-35 (invalidating statute
motivated by disapproval of hppies); Cleburne, 473 U.S. at 448
(invdidating zoning ordinancebased on “ regative attitudes’ toward
mentally disabled).

The State isfree to legislate to ercourage peopleto actinways
the State believes are morally good and to discourage people from
acting inways the State believes are morally bad. See, e.g.,
Berman v. Parker, 348 U.S. 26, 32-33 (1954). But it may not
pendize one goup of citizzns more severely for the same acts
merely because it disgpproves of who they are; and it may not
avoid the Equel Protection Clause by sayingthat its disapproval is
based inmorality. See Moreno, 413 U.S. at 534-35; Romer, 517
U.S a 634; Cleburne, 473 U.S. at 448.

Despite the Court’s consistert rulings to the contrary in other
contexts, severd lower couts have corcluded thet noral
disapproval of homosexuality is alegtime e basisfor discriminating
againgd gay people!  See Equality Found. of Greater

17 These decisions have been engendered, at least in part, by the Court’s
statement in Bowers v. Hardwick that “the presumed belief of amajority of
the electorate in Georgia that homosexual sodomy is immoral and
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Cincinnati, Inc. v. City of Cincinnati, 128 F.3d 289, 300-01
(6th Cir. 1997) (suggesting moral disapproval justified city charter
amendnent that prohbited protective laws or polcies based on
“homosexual, lesbian, or bisexual orientation, status, conduct or
relationship”); Shahar v. Bowers, 114F.3d 1097, 1108 (1 1th Cir.
1997) (holding concern about public hostility to same-sex rdigious
marriage of future publc enployee justfied revocation of
employment offer); Jantz v. Muci, 976 F.2d 623, 630 (10th Cir.
1992) (approving qualified immunity for refusd to hire teacher
perceived to be gay because unlawfuresswas not apparent inlight
of reliance in Bowers v. Hardwick on “[mord opposition to
homosexudity”) (quotingBarnes v. G lenn Theatre, Inc.,501U.S.
560, 580 (1991) (Scdlia, J., concurrirg)); State v. Walsh, 713
S.W.2d 508, 511-12 (Mo. 1986) (holding law prohibiting sexual
activity betweenmerrbers of the same sex was rationaly related to
date irterest in promoting public morality); Lawrence, 41 S\W.3d
at 357 (rgecting equal protection challenge to Texas's same-sex-
only sodomy law because discrimination was rationally related to
legitimate interest in preserving public morality), petition for cert.
filed, 71U.S.L.W. 3116 (Juy 16, 2002) (No. 02-102). But see
Lofton v. Kearney, 157 F. Supp. 2d 1372, 1382 (S.D. Fla. 2001)
(holding moral disapproval of hormosexuality was not a legtimate

unacceptable” provided a rational basis under the Due Process Clause for
criminaizing sodomy across the board, 478U.S at 196, and by the argument
of the dissent in Romer that moral disapproval of “homosexual conduct”
provided a rational basis for singling out gay people for disfavored legal
status. 517 U.S.at 644, 648 (Scalia, J, dissenting). Butsee id. at 636 (Scalia,
J dissenting) (stating Romer “contradicts” broad reading of Bowers).
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governnental i rnterest j ustifyinga ban onadoption by gay parents).*

Like other states that have targeted gay people for legd
disadvartage, Kansas cortends that the Romeo and Juliet lav
rationally advarces lggitimate saeinteressin promoting morality
and protecting chidren!® But thefaat tha the Romeo and Juiet
lawv as a whole mey relateto some legitimete purpose isimmeaterial.
To satisfy the Equd Protection Clause, the discriminatory
classification mgt itself advance the legitimete am of the
legislature. Romer, 517 U.S. a 631; Moreno, 413 U.S. at 534;
Cleburne, 473 U.S. at 449. Petitioner does not dispute thet the
State may criminalize sexual activity between older and younger
teenagersto discourage sexamongteenagers—agoal that coud be
based in morality, among other things. But restricting the Romeo
and Juliet law to members of the opposite sex advarces only one
moral view: disapprova of gy teenagers. A law thet
disadvartages gay teenagersbecausethe State disapprovesof them
is a quintessentidly impermissble “classfication of persons
urdertakenfor its ownsake.” Romer, 517 U.S. at 635.

18 Relying on state equal protection principles, the Supreme Courts of
Arkansas and Kentucky have rejected reliance on morality to justify
discriminatory sodomy laws. Jegley, 80 SSW.3d at 352 (holding State could
notrely on “publicmordity” to cond emn “conduct betw een same-sex actors
while permitting the exact same conduct among opposite-sex actors.”),
Wasson, 842 SW .2d a 499 (explaining*“ issue is not whether sexual activity
traditionally viewed as immoral can be punished by sociey, but whether it
can be punished solely on the basisof sexual preference”).

1 Although Petitioner arguedin theK ansas courts that theclassification
based on sexual orientation should be subjected to strict scrutiny, where,
as here,thelevel of scrutiny isan open question and the govemment action
will not survive even the most lenient rational basis review, the proper
course is to resolvethe case without deciding whether heightened scrutiny
isappropriate. See Hooperv.Bernalillo CountyAssessor,472U.S.612, 618
(1985).
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Moreove, laws thet Sngle out gay teenagers for more severe
punishment than their heterosexual peers who engage in identical
consersual sexual activity canrot be justified by a desire to protect
children from any stigma society attachesto beinggay. Just asthe
State cannot discriminate in order to protect achild fromstigma.or
opprobriumbased on disability, see Cleburne, 473U.S. at 462-63
(Marsrll, J., concuring), or race, see Palmore, 466 U.S. at 433,
it should not be permitted to do so to protect against stigma based
on sexud orientation, see S.N.E. v. R.L.B., 699 P.2d 875, 879
(Alaska 1985) (holding stigma associated with having lesbian
mother wasimpermissible condgderation in custody decision).

Where discrimination is “ @vbodied in acrimrdl statue],] . . .
the power of the State weighs most heavily ypon the individual or
the group” disadvantaged, requiring particular sengtivity to the
policies of the Equal Protection Clause. McLaughlin, 379 U.S. at
192. AsJustice Stewartwrote in McLaughlin:

| camnot corceive of avalid legislative purpose under our
Consgtitution for a state law which makes the color of a
person’s skin the test of whether his conduct is a criminal
offense. ... [I]t issSmply not possible for a state law to be
vaid under our Constitution which mekes the criminality of
anact deperd upontherace of the ador. Discrimination of
thet kind is invidious pe" se.

379 U.S. a 197 (Stewart, J., concurring); see also Moreno, 413
U.S. at 536 & n.8 (crimindity of goplyingforfood gamps may ot
depend on gpplicant’ sliving arrangerments); Oyama v. California,
332 U.S. 633, 647-48 (1948) (Black, J., concurring) (criminality
of owning land may ot depend on dienage); Sail ‘er Inn, Inc. v.
Kirby, 485 P.2d 529, 531 n.2, 543 (Cal. 1971) (crimindity of
tending bar may ot depend onsex). Despite the particular care
required in equal protection cases involvingcrimiral penalties, both
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the Kansas Supreme Court ard the Texas Cout of Crininal
Appeds have refused even to consder federal chalerges to
discriminatory sodomy laws.

See City of Topeka v. Movsovitz, No. 77,372 (Kan. Ct. App.
Apr. 24, 1998), rev. denied, 960 P.2d 267 (Kan. 1998) (table);
2 Lawrence, 41 S\W.3d 349, rev. denied, Nos. 0873-01 and
0874-01 (Tex. Ct. Crim. App. Apr. 17, 2002), petition for cert.
filed, 71 U.S.L.W. 3116 (Jdy 16, 2002) (No. 02-102).

The Court should grant certiorari to darify that casting
disapproval of gay people interms of norality does not makeit a
legiimate basis for discrimination ard that making the crimind
penalty foran ad depernd on theactor’ s sexual orientation viol etes
theEqual ProtectionClause. At the very least, this case stould be
held if the Court grantsthe petitionfor certiorari in Lawrence, 41
S.W.3d 349, petition for cert. filed, 71 U.S.L.W. 3116 (July 16,
2002) (No. 02-102).

B. Reliance on the Due Process Decision in Bowers v.
Hardwick Conflicts with the Court’s Equal
Protection Jurisprudence and Adds to a Conflict in b

Federal Circuit Courts and State Courts of Last Resorton
an Important Issue of Federal Law

When presented with federad equal protection challerges to
discrimination based on sexual orientation, lower courts have
divided over the proper inerpretation of the Court’sdecisonsin
Romer and Bowers. In Bowers, the Court ypheld a Georgia
sodomy law thet applied to both same- and opposite-sex couples,

2 A copy of the unpublished decision in Mov sovitz has been lodged with
the Clerk of the Court.
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taking care to note thet no equal protection question was raised.
Bowers, 478 U.S. @ 196 n.8. Y«, in lolding thet due process
rights to privacy and intimate association do not protect dl
consersual, private adult sexua activity, id. a 189 (rgecting
application of Griswold v. Connecticut, 381 U.S. 479 (1965)),
the Court made no mrention of the fact that the Georgalaw applied
to evayore, holdirg instead thet there is no “fundamenta right
engage in homosexual sodony.” Id. a 191 (emphasis added).
Ten years later, in Romer, the Court applied equd protection
principl esto strike downa Colorado constitutional amendnent that
made it illegal to provide civil rights protections based on
“homosexual, lesbian or bisexual orientation, conduct, practices or
relationshipy.]” Romer, 517 U.S. at 624.

Despite the Court’s clear pronouncements in Bowers that no
equal protection question was preserted, 478 U.S. at 196 n.8, and
in Romer tha “classif[ying hormosexuels not to further a proper
legidative end but to makethemunequal to everyore else” violaes
equal protection, 517 U.S. at 635, lower couts disagree abou the
legiimacy of singling out gay people far legal disadvartage when
they engage in corduct for which heterosexual sare purished less
severely or notat dl. Compare Stemler v. City of Florence, 126
F.3d 856, 873 (6th Cir. 1997) (“[i]t is inconceivable that Bowers
stards for the proposition that the State may discriminete agang
individuals on the basis of their sexual orientation solely out of
animus’); and Gryczan v. State,942 P.2d 112, 127 (Mort. 1997)
(Turnage, C.J., concurring) (concludingsame-sex-only sodomny law
violaed federal equal protection prirciples); with Shahar v.
Bowers, 114 F.3d 1097, 1110 (11th Cir. 1997) (holdirg Attorrey
Gereral could revoke offe of employment based on future staff
attorney’ ssame-sex wedding ceremony because “Romer is about
people's condition; this case is about a persoris condwct” and “in
deciding Romer, theCourt did not overrue or disapprove (or even
mention) Bowers . . ., which was smilarly about conduct”); and
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Lawrence, 41 S\W.3d at 355 (ypholding same-sex-only sodony
lav based on Bowers and hading Romer applies only in cases
invalving “the right to seek | eg Slative protection from discrimiretory
practices’), petition for cert. filed, 71 U.S.L.W. 3116 (Juy 16,
2002) (No. 02-102).

In this case, Kansas has sided with Texas and the Eleventh
Circuit. Basingits opirion onbroad language in Bowers rather than
andysis urder the Court’s equal protection jurispruderce the
Kansas Court of Appeals held: “[t]he impact of Bowers on [thg
caseisobvious. . . thereis no denal of equal protection when
[hormosextel] behavior is criminalized or treated differertlyf.]”
App. 12a. The Court of Appeals rejected Petitioner’s argunent
tha Romer precludesapplication of Bowers in the equal protection
context, concluding instead thet the equal protection principles
delineated in Romer apply only when sexua orientation
dassificationsinfringe “the right to engage in the political process.”
App. 12a.

The lower cout decisions reflect seriousconfusion about how
the due process decision in Bowers and the equd protection
decison in Romer apply in equa protection cases involving
classifications based on sexual orientation. As long as these
confliting interpretations of Bowers and Romer are alowed to
stard, courts wil continue to misread Bowers as cortroling
authority inequa protection cases, and gay citizenswil contirue to
be deprived of the equal protection of the laws.

C. Targeting Same-Sex Consensual Activity for Special
Condemmation Has Severe Social and Psychological
Consequences for Gay Teenagers

Laws that singe out gpy teenagers or aduts for special
condemmation send a clear sigrel thet treating gay people as
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second-class citizers is not only acceptable, but is State policy.
Suchdiscrimination by the State cortributes to asocial climete in
which gayteeragers areisolated in ther communities, victimized by
thar peers, and deprived of a meaning'u education. As aresult,
this case preserts a question “the settiement of which is of
importarce to the public” rather than just to “the parties.” Rice v.
Sioux City Mem’l Park Cemetery, 349 U.S. 70, 79 (1955)
(citation omitted).

The gigmatizing effects of Kansas's Romeo and Juliet law are
potent. When the State singes out one group of children ard
punishes them because of who they are, it intengfies feelings of
inferiority generated by private discrimination and compounds the
psychologcal and social damage that result from harassment and
vidence based on sexual orientation. Gay studentsare particuarly
vunerable to the effects of such discrimination because they nmust
often cope withbothrej ection at home and hate-based harassment
at school.

Thesocial and psychological consequerces of state-sponsored
discrimination are more severe for children and teenagers than for
adults. See, e.g., Brown v. Bd. of Educ. of Topeka, 347 U.S.
483, 493-94 (1954) (holding effects of discrimination in education
“apply with added force to children in grade and high schools’);
Plyler v. Doe, 457 U.S. 202, 238-39 (1982) (Powell, J.,
concuring). Asthe CourtexplainedinLee v. Weisman, 505 U.S.
577, 593-94 (1992), “[r]esearch in psychology supports the

2l Recent cases and social science literature reflect thesort of pervasive
harassment and violence many gay teenagers suffer in school. See, e.g.,
Naboznyv. Podlesny, 92 F.3d 446 (7lh 1996); Human RightsW atch, Hatred
in the Hallways: Violence and Discrimination against Lesbian, Gay,
Bisexual and Transgender Students in US. Schools 3, 22-24, 37 (2001) at
http://www.hrw.org/reports/2001/usl gbt/toc.htm (collecting sources and
finding that many gay teenagers skip school, switch schools, miss a
semester of classes, or drop out of school completely in order to escape
pervasive harassment and violence).
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common assunmtion thet adolescerts are often susceptible to
pressurefromthdr peerstowards corformity, ard thattheinfluence
is strorged in nretters of social convention.”

Allowing Statesto singe out gay teenagers for special criminal
penalties because of their sexua orientation adds the power of the
State to private voices of condenmation. The State should not be
in the business of pronotingor legitimzing private prejudice. See
Cleburne, 473 U.S. at 448 (“[T]he electorate asawlole. . . coud
not order city action violaive of the Equal Protection Clause, ard
the City may not avoid the strictures of thet Clause by deferring to
the wishes or objections of some fraction of the body politic.
‘Private biases may be ouside the reach of the law, bu the law
cannot, directlyor indirectly, gvethem effect.’”) (quoting Palmore
v. Sidoti, 466 U.S. 429, 433 (1984)). Ths case preserts an
important issue for resolution by the Court not only because of the
seriousnatureof the corstitutioral questions preserted but because
of theharmto dl gay teenagers that results when the State usesiits
crimind lawsto sanction discrimination based on sexual orientation.

IL. The Ruling that Kansas May Punish Pe titioner for
His Sexual Orientation Conflicts with the Court’s
Eighth Amendment Jurisprudence

Petitioner was sertenced to anadditional 16 yearsin prison ard
mandatory regstration as a sex offender because of his status asa
gay teenager. Any criminal penalty imposed because of a person’s
datus violaes the Eighth Amendmrent prohibition on crud and
urustal purishirents. As the Court recently reiterated,

even though imprisonmert for ninety days is not, in the
abgtract, a punishment whichis either cruel or unusual, it
may not beinposed asapenalty for the “ status’ of narcotic
addiction because such asanction would be excessive. . . .
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Even one day in prison would be a crud and unusua
punishment for the “crime” of having a common cold.

Atkins v. Virginia, __U.S. __, 122 S. Ct. 2242, 2247 (2002)
(quoting Robinson v. California, 370 U.S. 660, 666-67 (1962))
(internal marks omitted). Likewise, any peralty imposed for the
“crime” of bdang gay vidaes the Eighth Amendmet.?? The
prohibition agairst status-based punishment is absolue, and the
Court should grant certiorari to clarify that any criminal penaty
based on a person’'s sexual orientation violates the Eighth
Amendent.

Moreover, wholly apart from the illegality of the additional
pendty based on his status, Petitioner’s sentence violates the
gereral rule that “* punshrrent for crime should be graduated and
proportioned to the offense’” Atkins, 122 S. Ct. at 2246
(quoting Weems v. United States, 217 U.S. 349, 367 (1910));
see also Solem v. Helm, 463U.S. 277,290 (1983); Harmelin v.
Michigan, 501 U.S.957,997-98 (1991) (Kennedy, J., concurring
in part and concurring in judgmer); id. at 1009-11 (White, J.,
disserting).

A “threshold comparison” of Petitioner’s offense — having
consersual oral sex with amother teenager who is close inage—ard
the pendlty imposed — a sertence of over 17 years in prison, 5
years of probation, and a lifetime as a regstered sex offender —
creates an inference of gross disproportionality. Harmelin, 501
U.S. at 1005 (Kemedy, J., concurring).?® Indeed, Kansas itself

2 Ppetitioner does not contend that punishing an older teenager for
engaging in consensual oral sex with a younger teenager is cruel and
unusual; rather, it is the additional punishment imposed because of
Petitioner's status that violatesthe Eighth A mend ment.

2 The Court has granted certiorari in anothercase involving the scope of
the Court’s test forgross disproportionality in cases involving sentences
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acknowledged the disproportiondity of such a perelty when it
enacted the Romeo and Juiet law “to recognize the judgment tha
consersual sexudl activity between a young adult and a not-quite
adult, althoughwrong, is not ascriminal as sexual activity between
persors farther apartin age.” App. 7a.

Senterces imposed on other criminds in Kansas highlight the
disparity. A heterosexual teenager who performed consersual oral
sex onanother teenager would have received a maximumsentence
of 15 months, even with the same juvenile adjudication history. Y et
Petitioner was sertenced to 206 months, a sentence equivdent to
what someonewith the saire juverile history woud have received
for interntionally killing ancther person, inflicting severe bodily harm
inthe course of arobbery, or using a deadly wegpon to terrorize a
kidnapping vicim.  See Kan. Stat. Ann. § 21-3403 (volurtary
mardaghter); § 21-3427 (aggavated robbery), § 21-3420
(kidnapping).

In fact, despitethe established rule that “nonviolent crimes are
less serious than crimes marked by violence or the threat of
violence” Solem, 463 U.S. at 292-93, Petitioner received a nmuch
longer sentence than someone with his juvenile higory woud
receive for forcible sexual battery of an uncorserting 16 year old,
threatering another person with a deadly weapon, or intentionally
causinggreat bodily harm with a deadly weapon. See Kan. Stat.
Ann. § 21-3518 (aggravated sexual battery: 112-128 morths), §
21-3410 (aggravated assaut: 31-37 morths); § 21-3414
(aggravated battery: 31-37 morths).

Rather than gpplying the Court’ s relevart Eighth Amendmrent
jurispruderce, the Kansas cout rejected Petitioner’s chalenge

other than death. See Andradev. Attorney Gen.of California, 270 F.3d 743
(%h Cir. 2001), cert. granted subnom. Lockyerv. Andrade, T0U.S.L.W . 3497
(Apr. 1, 2002) (No. 01-1127).
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without comment. App. 14a. The Court should grant certiorari
to claify thaet the punisment in ths case violates the Eighth
Amendrrent becawse it is grossly disproportionate to the crime.

. The Ruling Upholding a Sentence Beyond the
Statutory M aximum Bas ed on a Prior Juvenile
Adjudication Never Alleged in the Complaint, Admitted
or Proved to a Jury Adds to a Split of Authority in the
Lower Courts on an Important Question of
Constitutional Law

The Kansas courts upheld a judicia increase in Petitioner’s
sentence from a maximum of 61 months to a minimum of 206
months based on a prior juenle adjudication that was rever pled
in the Complaint, stipulated to, or proved to ajury. Although the
Court has not addressed the precise question presented here, the
Court of Appeals decision corflicts with the principl es anrounced
in Apprendi v. New Jersey, 530 U.S. 466, 490 (2000). In
addition, lower courts have divided over whether the Sixth
Amendment and the Dwe Process Clause of the Fourteenth
Amendment require a State to allege in the charging docurrent that
thedeferdant had prevously conmitted a crime as ajuverile and
to provethat fact to ajury beyond areasorable doubt before using
it to increase the sentence beyond the statutory maximum that
woud otherwise apply 24

2 Petitioner waived hisright to ajury tial with respect to thefacts to which
he stipulated, app. 28a, but he was never given the opportunity either to
exercise or to waive his right to a jury trial on the fact of his juvenie
adjudication history. Indeed, he had no notice that fact was at issue
becausethe State did not allege it in the Complaint, app. 3a,and the trial
judge did not address it during the waiver colloquy, app. 28a. Like
Apprendi, who pled guilty to the elements of the crime but challenged
judicial fact finding at sentencing that resulted in a penalty beyond the
statutory maximum, Petitioner was given alonger sentence based on facts
that were neither pled nor proved beyond a reasonable doubt at trial.
Instead, the sentence-increasing facts were decided by the judge at
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The Court held in Apprendi tha “[t] he indictment must contan
an dlegation of every fact which is legdly essentia to the
punshirent to be inflicted.” Apprendi, 530 U.S. at 489 n.15. In
addition, “[o]the than the fact of aprior conviction, any fact that
increases the pendty for a crime beyord the prescribed statutory
maximum must be submitted to a jury ard proved beyord a
reasorabledoubt” 530U.S. a 490; see also Ring v. Arizona, __
U.S.__, 122 S. Ct. 2428, 2439 (2002) (“If a State mekes an
increase inadefendant’ s punishment contingert on the finding of a
fadt, that fact — no matter how the State labels it — must be fourd by
ajurybeyond areasonabledoubt.”); Harris v. United States,
U.S._ , 122 S. Ct. 2406, 2410 (2002).* Shortly after the
decision in Apprendi, the Ninth Circuit concluded that

the “prior conviction” exception to Apprendi’s general rue
mugt be limited to prior conuctions that were themselves
obtained through proceedngs that included the right to a
jury trial and proof beyord a reasonable doubt. Jwenle
adjudications that do not afford theright to ajury trial and
a beyond-a- reasonable-doubt burden of proof, therefore,
do nat fal within Apprendi’s “prior convction” exception.

United States v. Tighe, 266 F.3d 1187, 1194 (9th Cir. 2001).

sentencing under alower standard of proof.

% Noting that an exception for pleading and proving prior convictions had
been establishedtwo years earlier in Almendarez-Torres v. United States,
523 U.S. 224 (1998),and that the facts of Apprendi'scase did notrequire the
Courttorevisit that decision,theCourtneverthel ess called into question the
exception for prior convictions, stating that it “represents at best an
exceptional departure from the historic practice that we have described.”
Apprendi, 530 U.S. at 487.
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The Ninth Circuit’ sdecision in Tighe follows fromthe Court’s
decisons in Apprendi, 530 U.S. at 496 (“thereisavast difference
between accepting the validity of aprior judgment of conviction
entered in aproceedingin which the defendant had the right to
a jury trial . . . and alowing the judge to find the required fact
urder alesser stardard of proof”) (emphasis added), and Jones v.
United States, 526 U.S. 227, 249 (1999) (“One basis for that
possible congitutional distinctiveress [of prior convictions] is not
hard to see: urlike virtually any other consderation used to enlarge
the possible pendty for an offense. . . aprior conviction must itself
have been established throughprocedures satisfyingthefair notice,
reasonable doubt, and jury trial guarantees.”).

Neverthel ess, theK ansas Supreme Court ard the Eighth Circuit
have rejectedthe Ninth Circuit’ sreasoningin Tighe, creatinga split
of authority in the lower courts. See State v. Hitt, 42 P.3d 732,
740 (Kan. 2002) (holding“ prior juvernile adjwlications reed notbe
charged in anindictment or proven to a jury beyord a reasoreble
doubt beforethey can be used in calculating a defendart’ s criminal
history scor€”), petition for cert. filed (June 13, 2002) (No. 01-
10864); United Statesv. Smalley, 294 F.3d 1030, 1033 (8th Cir.
2002) (“While we recognize that ajury does rot have arolein trials
for juvenle offenses, we do not think thet this fact undermines the
religbility of suchadjudicationsinany significart way{.]”). Thiscase
presents an opportunity to resolve this importart question of
condtitutiona law.

CONCLUSION

For the reasons stated above, the petition for certiorari shoud
be granted. Alterretively, the petition stould be held pending
resolution of the questions preserted here in three other cases in
which petitions for certiorari have been granted or are now
pending before the Court  See Lawrence v. Texas, 41 S.W.3d
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349 (Tex. App.-Houston [14thDist.] Mar. 15,2001), rev. denied,
Nos. 0873-01 and0874-01 (Tex. Ct. Crim App. Apr. 17, 2002),
petition for cert. filed, 71 U.S.L.W. 3116 (U.S. Juy 16, 2002)
(No. 02-102) (Question One); Andrade v. Attorney Gen. of
California, 270F.3d 743 (9thCir. 2001), cert. granted sub nom.
Lockyer v. Andrade, 70 U.S.L.W. 3497 (Apr. 1, 2002) (No. 01-
1127) (Question Two); State v. Hitt, 42 P.3d 732, 740 (Kan.
2002), petition for cert. filed (June 13, 2002) (No. 01-10864)
(Question Three).

Respectfuly stbmitted,

TamaraLage
(Counsel of Record)
Steven R. Shapiro
Matthew A. Coles
James D. Esseks
Anerican Civil Liberties Urion
Fourdation, Irc.
125 Broad Street
New York, New York 10004
(212) 549-2500

Counsel for Petitioner

Dated: October 10, 2002
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Before KNUDSON, P.J., PIERRON and GREEN, JJ.

Per Curiam: Mdthew R. Limon was convicted of criminal
sodony, a severity level 3 personfdonyin violation of K.S.A. 21-
3505(a)(2). He was entenced to 206 morths, the lowest
presumptive prison sentence on the sentencing grid for thé levd,
with a 60-morth period of postrelease supevision based upona
finding that the crime was sexually notivated.

Limon hasbeen diagrosed in theintdlectual range between
“borderline intdlectual functioning” and “mild mental retardation.”
This means he does not function at the level of a normal 18 year
old. He had been admitted to the Lakemary Center (Lakemary),
a Kansasresidential school for developmertally disabled children.
The center focused on serving students with developmertal
disabilities and psychatric disorders or behavoral problems.
Limon was aresident of Lakemary from Juy 199 to February
2000. Limon had been previously placed in the Parkview Passages
Residential Treatment Center in Topeka. He had aso been
previously treated & St. Francisin Elsworth

At thetimeoftheallegationsin ths case, Limon hed
jug had his eighteerth birthday. Limon met another male student
at Lakemary, M.A.R., who conserted to Limon performing oral
sex upon him  When M.A.R. requested that Limon stop, he
stopped. It is not clear from the record how the police became
involved inthiscase. Upontheir interview of Limon at the schooal,
he admitted to having hed consensual oral sexua contact with
M.A.R.

M.A.R. was evaluated by Earl Robert Kilgore, Jr., of
L akemary, who also evaluated Limon. M.A.R. was fourd to
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function in the ypper limits of the range of mild mental retardation,
whichrepreserted aslightly lower furctioningthan Limon. M.A.R.
was 14 years and 11 morthsold atthe time of theincident. Limon
was 3 years, 1 month, and a few days older than M.A.R.

K.SA. 21-3505(a) reads: “Criminal sodony is. . . (2)
sodomy with achild who is 14 or more years of age but less than
16 years of age.”

K.S.A. 2000 Supp. 21-3522 reads:

“(@ Unlawful volurtary sexwal relations is engaging in
volurtary: (1) sexualintercourse; (2) sodony; or (3) lewd fondiing
or touching with a child who is 14 years of age bu less than 16
years of age and the offender is less than 19 years of age and less
then four years of age older than the child and chid and the
offender are the only parties involved and are members of the
opposite sex. (Enphads added.)

(b)(1) Unlawful volurtary sexual relations as provided in
subsection (a)(1) is a severity level 8, personfdony.

(2) Urlawful volurtary sexwal relations as provided in
subsection (8)(2) is a severity level 9, personfdony.

(3) Unlawful volurtary sexual relationsas provided
in stbsection (@)(3) is a severity level 10, personfdony.”

Prior to tria, defense counsd filed a “Moation to
Dismiss and Prevert Manifed Injudice.” In the motion, he argued
tha due to alleged inequtable and wuncorstitutional discrimination
againd a certan goup of people (hormosexwals) codified into
K.SA. 2000 Supp. 21-3522, Limon was charged under a far
more severestatute than the orne which, hed it been constitutionally
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drawn by the legislature, woud have applied in Limon’s case.
Defense counsel argled tha excluding Limon from the lesser
penalties of prosecution wnder 21-3522 because of sexud
orientation denied him the equd protection of the law under our
federal andstateConstitutions. He asserted thet strict scrutiny must
be given to the statute’ s exclusion of persons on the basis of sexual
orientation.

After a hearing, the district court denied Limon’s motion
and set the casefor tria. Lirmon waived hisright to ajury trial and
proceeded to a bench trial upon stipulated facts that admitted the
substance of the charge on crimind sodomy. Accordirgly, the
court found Limon guilty. Asaresut of Limon’s previous juvenie
adj udicationsfor criminal sodomy 2yearsearlier, he was sertenced
to 206 months' imprisonment. If the provisions of K.S.A. 2000
Supp. 21-3522 would have been applicable, Limon’s sentence
would have been in the range of 13 to 15 nontls.

By means of a supplementary argument which we
have alowed Limon to subnit, he also argues tha the district
court’s reliance on his prior adjudications to ircrease his sentence
violaed the congitutional rights recognized in Apprendi v. New
Jersey, 530 U.S. 466, 147 L. Ed. 2d 435, 120 S. Ct. 2348
(2000), and State v. Gould, 271 Kan. __ , 23 P.3d 801 (2001).

In addition to Limon’s brief, we have also received anici
curiae briefs from the DKT Liberty Project ad the ACLU of
Kansas and Western Missouri with the American Civil Liberties
Union.

K.SA. 2000 Supp. 21- 3522ispopularly knowninKansas

as the “Romeo and Juliet Law.” This refers to Shakespeare's
literary master piecewhose central story concems the love between
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anoble 13-year-old Veronese maiden, ard ayoungadult V eronese
nobleman just a few years older than ste.

The purposeof the statute isto recognize the judgment that
consersual sexual activity between a young adut and a not-quite
adult, althoughwrong, is not ascriminal as sexual activity between
personsfarthe apart in age.

The legdature hes restricted the scope of this mitigating
provisionto heterosexual activity and excluded homosexual activity.
Literdly, the statute criminalizes particdar acts as opposed to
sexud orientation. But practically, the agument thet it isnot amed
at homosexuels canrot be made with astraight face.

The main argument advanced on Limon' s behalf is that this
statutory scheme violates the Equal Protection Clauses of the
United States and Kansas Constitutiors. It allegedly does so by
discriminating on the basisof gender. As noted above, hed eithe
Limon been afemdeengagingin consenaual sexual activity with an
adolescent boy in the group home or had Limon’s victim been
femde, the sentence woud have been in the range of 13 to 15
months in prison. Instead, because he is a mele engaging in the
forbidden conduct with enother mele, he was sentenced to over 17
years in prison with 5 years of postrelease sypervision.

The basic question presanted to usis whether the United
Statesand Kansas Condtituionsallow theK ansasL egidature to so
discrimrete between hormosexua ad heterosexud activity.

The conditutionality of a statute is a question of law that is
subject to denowvoreview. Peden v. Kansas Dept. of Revenue,
261 Kan. 239, Syl. 1, 930 P.2d 1 (1996), cert. denied 520
U.S. 1229 (1997). Whether a statute violates equal protection is
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a question of law over which this court has wnlimited review. See
Barretv. U.S.D. No. 259, 272Kan. __, S. 12, 32 P.3d 1156
(2001). The constitutionality of a statute is presumed, all doubts
must be resolved in favor of its validity, and before the statute may
be stricken down, it must clearly appear the statute violates the
conditution. In determining congtitutiondlity, it isthe court’ sduty to
uphold astatute urder attack rather than defeat it, and if thereisany
reasonable way to condrue the statute as corstitutionally valid, that
dhoud be done. Statutes are not stricken down unless the
irfringement of the superior law is clear beyord subgartial doubt
Stateex rel. Tomasic v. Unified Gov. of Wyandotte Co./Kansas
City, 264 Kan. 293, 300, 955 P.2d 1136 (1998).

The Fourteenth Amendmert to the United States
Constitution providesthat no stateshdl “ deprive ary person of life,
liberty, or property, without due process of law; ror deny to any
person within its jurisdiction the equal protection of the laws.”
Sections 1 and 2 of the Bill of Rightsof the Kansas Consiitution
provide the stat€és counterpart to the federal Equal Protection
Clawse:

“8 1. Equal rights. All men are possessed of equal and
inalienable naturd rights, among which are life, liberty and the
pursut of happiress.

8 2. Politica Power; privieges. All politica power is
inherent inthe peopl e, and al free governmerts arefounded ontheir
authority, and are instituted for thar equa protection and benefit.
No specid privieges or immunities shal ever be granted by the
legidature, which may not be atered, revoked or repeded by the
same body; and ths power shall be exercised by ro other triburel

or agency.”
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“[T]hese two provisions are given much the same effect as the
clausesof the Fouteerth Amendment relating to due process and
equal protection of the law.” Farley v. Engelken, 241 Kan.
663, 667, 740 P.2d 1058 (1987). Specifically, Section 1 of the
Kansas Corstitution Bill of Rghts appliesin caseslike ours when
an equal protection chdlenge invalves individual rights.

Wedo notethat the K ansasConsititution can afford greeter
rights than the federal Constitution on issues thet are addressed by
both documerts. However, for various reasons, Karsas generdly
follows the interpretation gvento smilar provisions in the United
States Constitution by the United States Sypreme Court  (See,
e.g., State v. Boster, 217 Kan. 618, 539 P.2d 294, [1975],
overruled by State v. Fortune, 236 Kan. 248, 689 P.2d 1196
[1984] after the intervenirg caseof South Dakota v. Opperman,
428 U.S. 364,49 L. K. 2d 1000, 96 S. Ct. 3092 [1976]; CT.,
State v. Morris, 255 Kan. 964, Syl. 113, 880 P.2d 1244 [1994)).

The only possible exceptions appear to be in the very
limited and unrelated areas addressed in Wentling v. Medical
Anesthesia Services, 237 Kan. 503, 701 P.2d 939 (1985), and
Ernest v. Faler, 237 Kan. 125, 697 P.2d 870 (1985), having to
do with access to the courts and other ramifications of certain “tort
reform’ provisors.

This court follows the decisions of the United States
Supreme Court and the Karsas Suypreme Court, absent some
indication the court would depart fromthat precedert. Gadberry
v. R.L. Polk & Co., 25 Kan. App. 2d 800, 808, 975 P.2d 807
(1998). We have no indication that the United States Supreme
Court or the Kansas Supreme Court woud adopt the position
takenby Limon.
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As argued by both parties, the United States Supreme
Court applies three levels of scrutiny when examining legidative
action which mght be said to treat differently classified persors
unequaly. The class inwolved here is persons who ergage in
hormosexual behavior.

Classificationsinvolving “ suspect” classes or furdamental
rights are examired under “strict scrutiny,” which shifts the
presumption againgt the statute’ susually presumed condtitutionality,
and requires the State to denonstrate that the classification is
necessary to serve a conpelling state interest.  Shapiro v.
Thompson, 394 U.S. 618, 634, 22 L. Ed. 2d 600, 89 S. Ct. 1322
(1969). Fundamenta rights recognzd by the Supreme Court
include voting privacy, mariage, ardtravel. Loving v. Virginia,
388U.S.1,87 S. Ct. 1817, 18L. Ed. 2d 1010 (1967); Griswold
v. Connecticut, 381 U.S. 479,85 S. Ct. 1678, 14 L. K. 2d 510
(1965); Hill v. Stone, 241 U.S. 289, 44L. K. 2d 172, 95 SCt.
1637(1975). The susped classeswhichthe Court has recogrized
indude race, ancestry, and aienage. Graham v. Richardson, 403
U.S. 365,29L. Ed. 2d 534,93 S. Ct. 1848 (1971); McLaughlin
v. Florida, 379 U.S. 184, 13 L. Ed. 2d 222, 85 S. Ct. 283
(1964); Oyama v. California, 332 U.S. 633, 92 L. Ed. 249, 68
S. Ct. 269 (1948).

A less stringent stardard is “heightened scrutiny,” which
appliesto “ quasi-suspect” classes and requiresthe classfication to
substantialy further a legitimate legislative purpose. Farley, 241
Kan. at 669.

The final and least stringent test of conditutiondity is the
“rational bass’ test. Under this test the State must show the
statutory classif cation bears some rational relationshp to a vaid
legidaive purpose. KPERS v. Reimer & Koger Assocs., Inc.,
261 Kan. 17, 41-42, 927 P.2d 466 (1996).
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Limon appears to cortend that the Kansas Legislature is
without congtitutional authorityto treat crimes of thenature invol ved
here (honpsexual acts) differertly from crimes inwvolving
heterosexud acts, as this involves unlawfu discrimiretion. In fact,
at oral argument, Limon’ s coursel acknowledged adoption of this
reasonngwould probably also callinto quegtion the condtitutionality
of K.S.A. 21-3505(a)(1), which criminalizes adut consenstal
hormosexual behavior in Kansas.

The difficulty with Limon’ sposition isthet theUnited States
Supreme Court ard the Karsas Supreme Court have gven no
indicationtha they arewillingto extend “strict scrutiny” arelysis and
protections to legislation involving homosexual acts.

InBowers v. Hardwick, 478 U.S. 186, 92 L. Ed. 2d 140,
106 S. Ct. 2841 (1986), a practicinghonmosexual brought anaction
challengingtheconstitutionality of Georga’ s sodory statute, which
cimindized consersual honosexual sodomy. The Cout
considered the issue presented to be whether the United States
Constitution confers a fundamertd right yoon homosexuas to
enggge in sodormy. 478 U.S. at 190.

The Bowers Court noted that prior decisions have not
construedthe United StatesConstitution to corfer aright of privacy
tha extends to homosexual sodomy, contrary to the ruling in the
decision of the Cout of Appeals for the Eleventh Circuit in the
case.

The Court, in analyzing the many cases invalving privacy
and sexua metters, anongthem Pierce v. Society of Sisters, 268
U.S. 510, 69 L. Ed. 1070, 45 S. Ct. 571 (1925), ard Meyer v.
Nebraska, 262 U.S. 390, 67 L. Ed. 1042, 43 S. Ct. 625 (1923)
(child rearingand educetion); Prince v. Massachusetts, 321 U.S.
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158, 88 L. Ed. 645, 64 S. Ct. 438 (1944) (famly relationships);
Skinner v. Oklahoma, 316 U.S. 535, 86 L. Ed. 1655, 62 S. Ct.
1110 (1942) (procregtion); Loving v. Virginia, 388 U.S. 1
(marriege); Griswold v. Comnecticut, 381 U.S. 479 and
Eisenstadt v. Baird, 405U.S. 438, 31 L. Ed. 2d 349, 92 S. Ct.
1029 (1972) (contraception); and Roe v. Wade, 410 U.S. 113, 35
L. Ed. 2d 147,93 S. Ct. 705 (1973) (abortion), noted that “we
think it evident that none of the rights amounced in those cases
bears any resenblance to the claimed congitutional right of
homosexuals to engage in acts of sodomy thet is asserted in this
case.” 478 U.S. at 190-91.

The Bowers court futher stated: “Precedent aside,
however, regpondent woud have us anrource, as the Court of
Appeasdid, afurdamenta right to engage in homosexual sodony.
This we are quite unwillingto do.” 478 U.S. at 191.

The impact of Bowers onour case isobvious. The United
States Sypreme Court does rot recognize homosexual behavior to
be in a protected class requiring strict scrutiny of ary statutes
regtrictingit. Therefore, thereisno denal of equal protection when
that behavior is criminalized or treated differently, at least under an
equal protection aralysis.

It should be noted that Bowers was a 5-4 decision.
However, thereis no present indication that the decision would be
different today.

An argument might be raised that Romer v. Evans, 517
U.S. 620, 134 L. K. 2d 855, 116 S. Ct. 1620 (1996), shows
some ghift in opinion. The Romer Court struck down an
amendnent to the Colorado Condtitution that prohibited all
legdative, execuive, or judicial acton desigred to protect
honosexual persors from discrimination. While the decision did
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extend protection to lomosexuels from state action, the issue was
not one of protectingtheright to engage in sodony, but protecting
the right to engage in the poilitical process to seek protection from
discrimination.

The Court roted thet it is very clear thet alaw, such as
Colorado’s, whichmakes it more difficult for one group of datizens
to seek ad from the government, is itseff a denial of equal
protection of the laws in the most literal sense This isan ertirely
different issue than thet in Bowers or the instant case.

The vdidity of artisodomy statutes was not quedioned in
Romer, and o irdication was given thet Bowers was no lorger
good law.

Accordingto the excellent brief sfied on Limon’sbehalf, 24
states and the District of Columbia have statutorily struck down
thar sodomy statutes, and the courts of 7 other states have struck
down ther state sodomy laws, apparertly on state corstitutional
grounds. Asof July 2000, 18 states contirue to have sodony laws
in force; 5 of those (including Kansas) outlaw only same-sex
sodony.

While these facts should be considered by legidlatures in
evaluaing the fairness or humanity of their criminal laws, they have
yet to succeed in the United States Sypreme Court or the Kansas
Supremme Court on constitutiond equa protection grounds. This
intermediate Court of Appealsiswithout proper authority to igrnore
the rulings of the Unted States Supreme Court or the federal
constitutional provisionscorcerningegual protection jurisdiction, or
the Kansas Swpreme Court’s likely adherence to them in
interpreting our state constitutional provisions in thet area.

We must, therefore, affirmthe tria court s ruling.
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Limon has been dlowed to raise an additional argument
concerning his sertencing  Limon was sertenced to 206 nonths of
inprisonment, which is the lowest sentence in the grid box for a
severity leve 3 offense witha crimind history category of B. His
history consisted of two prior juenle adj udications for aggavated
crimind sodomy. Without consideration of these offenses the
presunptive sertence would have been 55 to 61 montkhs.

Limon contends that the use of the prior juvenile
adjudications to increase his sentence violated congtitutiordl rights
recognized in Apprendi and Gould.

In App rendi, the defendant pled guiltyto firearns offenses
and was sentenced to an extended term urder New Jersey’ s hate
crime statute. On appeal, the United States Suprene Court ruled
in part that other than the fact of a prior conviction, any fact tha
increases the penalty for a crine beyond that prescribed in the
statutory maximummust be submitted to ajury and proved beyond
areasoreble doubt 530 U.S. at 490.

In Gould, Kansas followed Apprendi and struck down &s
fecialy uncorstitutional those portions of our sentencing systemin
conflict with Apprendi. 23 P.3d at 814.

Limonarguestha juvenile adjudi cations camot be used far
purposes of increesing a sentence. The fact that juenle
adjudications are not actudly crimina convictions is argued to
prevent them being so used.

Apprendi did rot involve a juvenile or the use of prior
juverile adjudications toenhance an adut senterce. Neither issue
was addressed there and apparently neither hasbeen discussed in
the Unted States Supreme Court. This specific issue was
discussed inState v. LaMunyon, 259 Kan. 54, 63-65, 911 P.2d
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151 (1996), and decided squardly agairst the appellant. We are
bourd by this determination. Juenle adjudications can be used
under present law to enhance adult sentences withou inplicating
constitutiorsl bars.

This decison does not ded with any possble Egth
Amendmert issues thet might be generated by the much greater
sentence since this involves a homosexual as opposed to
heterosexual encounter. Ths issue hasnot been raised.

Neither does this decison ded with the wisdom of the
statute involved, as thet is leftto the legislature in our governmental
systemwith its separation of powers.

Affirmad.
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IN THE DISTRICT COURT OF MIAMI COUNTY,

KANSAS
STATE OF KANSAS Plantiff
Vs Case No. 00CR36
MATTHEW R LIMON, Defendant

TRANSCRIPT OF CONTINUATION OF SENTENCING
AND DEFENDANT’S M OTION FOR DISPOSITIONAL
DEPARTURE

PROCEEDINGS head before the Honorable RICHARD
M. SMITH, District Judge of the Sixth Judicia District of the State
of Karsas, at Paola, Kansas on the 24" day of August, 2000.

APPEARAN CES

The Raintiff, State of Kansas, gopeared by and through
MS. AMY L. HARTH, Assistart Miam Courty Attorney, Miami
County Courthouse, 120 South Pearl Street, Room 300, Paola,
Kansas 66071.

The deferdant, Matthew R. Limon, appearedin person, in
cudody, and by and through his court- gopointed attorney, MR.
ANTHONY A. LUPO, Assistart Public Defender for Miami
Courty, 127 South Kansas Avente, Olathe, Karsas 66061.

*kk

JUDY JECK
Official Court Transcriber
Sixth Judicial District
State of Kansas
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[..]

MR. LUPO: Judgg, the -- thelast -- inParagraph No. 7 in
our motion, we brirg up the issue of whether -- that it -- that it
woud be cruel and unusud to sertence himurder the presumption,
the statutory presumption thet -- The argurrent hereistha it -- the
-- the presumptive sentence basicdly offerds the fundamert --
fundamental mations of human dignity, that it’ s disproportionate to
the crimewith whichMr. Limonwas convicted. We' ve seen as|
argued before abou the other statute, how other people can be
treated so much differently for basicaly the same kind of conduct;
and we woud argue thet it woud be cruel and unusud t -- to
sentencehim above ard beyord what a Smilar personwould be --
woud be sentenced to and a-- inastugioninvaving members of
the opposite sex.

Y our Horor, for those reasons, we would ask thet the --
that you woud grant our departure notion, tha youwoud either
grant Mr. Limon probation to the residential center, in a place
where he’'s not goin’ to be housed with nminors and run into that
problemtha he did in Lakermary, or that youwaould grant ima --
a departure downto atermof 14 nonths.

[.]

THE COURT: Do the parties have any legal cause to show
why judgment and sertence might not now be pronounced upon the
Defendant?

MS. HARTH: None by the State, Judge.
MR. LUPO: No, Y our Honor.
THE COURT: I’'m going to make the specific factud

finding tha thereis not good and sufficient reason onthe record for
this Court to grant adeparture. Therefore, the Court willfollow the
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leg datively prescribed sentence in this netter.

Matthew R. Limon, having been fourd guilty of ore court
of Criminal Sodomy, inviolation of KSA 21- 3505(8)(2), a severity
level 3 personfelony, by virtue of your criminal history score being
Category B, it will be the judgment and sentence of this Court that
you are hereby sentenced to the cugody of the Department of
Correctionsforaperiod of 206 nonths. I'mgoing to order that the
post-release supervison period, because this was a sexualy
motivated crime, be set at 60 nonths and order the Defendart
remanded tothe custody of theDepartrrent of Correctionsin order
to serve his sentence.

MR. LUPO:Y ou Horor, wewould ask for the 182 days
jail time credit.

THE COURT: Credit for time -- all time served on this
offense will be granted.

Court will be at recess.

(Whereupon, the hearing was adjoumed.)
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATEOF KANSAS,
Plartiff,

V. Case No.: 00CR36

MATTHEW R LIMON,
Defendant.

JOURNAL ENTRY

NOW ON this 10" day of August, 2000, this matter cones
on before the Hororable Richard M. Smith, Judge of the District
Court for hearing on defendart’s Motion for Durational and
Dispositional Departure. The State appears by Any L. Harth,
Assistart County Attorney. The defendart appearsin custody and
by his attorney, Arthony A. Lupo, Assistant District Deferder.

Thereupon, the Court, after hearing arguments of coursel,
ocontinues this metter urtil the 24™ day of August, 2000 at 100 p.m.

NOW ON this24™ day of August, 2000, this matter cones
on for futher hearing All parties appear asbefore. Thereupon,
the Court, being well and duy advised in the premises, denies
deferdant’s motion for departure.

IT IS THEREFORE BY THE COURT ORDERED,

ADJUDGED AND DECREED that defendart’s Motion for
Departure is hereby denied.

19a



ITISSO ORDERED.

gRicherd M. Smith
Honorable Richard M. Smith
Miam County District Court Judge
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS
CRIMINAL DEPARTMENT

THE STATE OF KANSAS, )

Plantiff )

)

VS ) Case No. 00 CR 36

)

MATTHEW R LIMON, )

Defendant. )

)
NOTICE AND MOTION

FOR DISPOSITIONAL DEPARTURE

COMES NOW theDefendant, Matthew R. Limon, by and
through his attomey, Arthony A. Lupo, Assistart Public Defender
for Miam County, Kansas, and inforns the District Attorney and
the Court of his intent to seek a durational departure from the
presumptive sertence to a prison term no lorger than 14 morths,
and or a disposttional departure to probation in the above-
captioned case.

In sypport of thsmotion, Mr. Limonstates:

[...]

7. An imposition of the presunmptive sertence would
violate Mr. Limon’s rights under the Eghth Amendment, derived
through the Fourteerth Amendnment, and his right under Section
Nire of the Kansas Constitution to be free from crud and unusual
punishient  First, no violencewas involved. This is not a case of
forcible sodomy. Secordly, thereis no indicationof injury suffered
by the victim. Thirdly, the penological purposesof the prescribed
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punishment are obscured by the legdature lowering the severity
level for theexact kind of conduct performed by membersof the
oppositesexunder the Unlawfu V oluntary Sexua Relations statute
(whch woud presurre a fourteen nmonth sentence for a criminal
history B category). Further, rehabilitation and supervison are
readily available in a place where minors do rot reside. See State
v. Freeman, 223 Kan 362, 574 P.2d 950 (1978) (thefacts of the
crime, theviolent or norviolent nature of the offense the extent of
the culpability for the irjury resuting and perological purposes of
the prescribed purishnent shodd be considered in determining
whether the lengh of sentenceoffendsthe conditutional prohibition
againg cruel punshirent). The presumptive sertence in the instant
case is truy disproportionateto the crime.

REQUESTED ORDER

WHEREF ORE, the Deferdant requeststhe Court’ sfinding
that the allegations contained herein are substantial and compelling
reasons to deviate fromthe statutory presumptions ard to enter an
order grarting the durational/dispositional departure to probétion.

Duifuly suomitted,

s/Anthony A. Lupo
Anthony A. Lupo #18364
Assistart Public Defender
127 S. Kansas

Olathe, KS 66061

(913) 829-8755

CERTIFICATEOF SERVICE
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This is to certify tha a true and correct copy of the
foregoing motion was had delivered to the District Attorney's
office on this 13 day of duly, 2000.

s/Arthony A. Lupo

NOTICEOF HEARING

Please take notice and be advised that the foregoing motion will
be heard at 1:30 p.m. on the 10" day of August, 2000.
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS Plantiff
VS Case No. 00CR36
MATTHEW R LIMON, dob 2-9-82 Defendant

JOURNAL ENTRY

NOW, on this 27" day of Jure, 2000, this metter cones
before the Honorable RICHARD M. SMITH, District Judge, for
trial. Appearing on behalf of the State of Kansas, AMY L.
HARTH, Assstant Miami County Attorney. The Defendart
appears in person and with ANTHONY A. LUPO, his attorrey.

WHEREUPON, the Defendart advises thet he will waive
his right to ajury trial and wishes to proceed to trial on stipulated
facts.

WHERBUPON, the Court imuires as to the Defendants
understanding of his right to jury trial. The Court finds that the
Defendart has knowindy, freely ard volurtarily waived hisright to
atria by jury.

WHEREUPON, the Court then proceeds with the trial.
Based onthestipulation of fadts provided inwriting by the parties
the Court firds the Defendart guity of Criminal Sodony, in
violation of KSA 21-3505(a)(2), being a severity level 3 person

fdony.

WHEREUPON, the Court orders a presertence
investigation and report. The presentenceinvestigation report and
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evaluation reports shell be filed with the Court by Juy 28, 2000.
The parties have urtil August 7, 2000 to file notions for departure
or objections to the aiminal history. Sentercing shal be held
August 10, 2000 at 130 p.m.

LET THIS ORDER BE ISSUED.
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IN THE DISTRICT COURT OF MIAMI COUNTY,

KANSAS
STATE OF KANSAS Plantiff
Vs Case No. 00CR36
MATTHEW R LIMON, Defendant

TRANSCRIPT OF TRIAL TO THE COURT

PROCEEDINGS had before the Honorable RICHARD
M. SMITH, District Judgeof the Sixth Judicid Didtrict of the State
of Karsas, at Paola, Kansas on the 27" day of Jure, 2000.

APPEARAN CES

The Plaintiff, State of Kansas, appeared by and through
MS. AMY L. HARTH, Assistart Miam Courty Attorney, Miami
County Courthouse, 120 South Pearl Street, Room 300, Paola,
Kansas 66071.

The Defendart, Matthew R. Limon, appeared in person, in
cudody, and by and through his court-appointed attorney, MR.
ANTHONY A. LUPO, Assistart Public Defender for Miami
Courty, 127 South Karsas Avenue, Olathe, Karsas, 66061.

*kk

JUDY JECK
Official Court Transcriber
Sixth Judicial District
State of Kansas

THE COURT: Mr. Limon, do you wunderstard that your
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case wasorigndly schedued for purposesof a jury trial beginnng
this morning -- this afternoon, actualy, at 1:00?

THE DEFENDANT: Yes, gir.

THECOURT: Isityour intentionto waiveyour right to thet
jury trial?

THE DEFENDANT: Yes, gr.

THE COURT: Mr. Limon, do you underdand that all
defendantscharged witha criminal of fense and particularly persons
charged withfdonieshave an absolute constitutional right to a trial
by jury for ajuy to determine whether or not the State can prove
beyord a reasonable doubt whether or not a defendant is guilty or
not guity? Do you understand that?

THE DEFENDANT: Yes, gir.

THE COURT: Mr. Lupo, are you satisfied tha you have
courseled Mr. Limon adequately and he fuly and intdligently
urderstards his right to a jury trial and that this waiver is made
fredly and voluntarily on his part?

MR. LUPQO: Yes, | am, Y our Honor.

THE COURT: Mr. Limon, hasanyonemade ary threats or
promised you anything in exchange for thiswaiver of you right to a
jury trial?

THE DEFENDANT: No, sr.

THE COURT: Very well. Mr. Limon, do you further
urderstard thet after | accept your waiver that this metter is to go
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ahead and proceed to atrid to the Court? Do you underdand
that?

THE DEFENDANT: Yes, gir.

THE COURT: Do you undergdand that that trial’ sgoin’ to
consist of a stipuation that’ sgoingto be entered into whereby you
and your counsel will gipulate that on or abou the 16" day of
February, while in Miami County, Kansas, that you wilfully,
felonioudsly and krowingy hed oral contact with the geritalia of
M.A.R, dob 3/17/85, amele, an act congtituting criminal sodomy,
inviolation of KSA 21- 3505-(a)(2); that M .A.R. consented to the
oral gental contect; and upon reques of M.A.R., the Defendart
stopped oral contact with the victim. Do youurderstard that that
will be the stipulation of factsthat will be preserted to this Court for
this Court to make a determination of your guilt or non-guilt? Do
you understand that?

THE DEFENDANT: Yes, sir.
THE COURT: Are you agreeable with that procedure?
THE DEFENDANT: Yes, Sir.

THE COURT: Mr. Luwo, again, have you fuly ard
complaely advised Mr. Limon of the lega ramfications of
prceedingto atria to the Court based upon thetipulation of facts
thet the Court s previously read into the record?

MR. LUPO: YourHoror, | discussed withMr. Limon tha
doingthis he’d be found guilty and we' ve gore over the sertencing
oid anddiscussed dl that, that whet would come next would bethe
sentencing, and I’ ve explained to hmdepartures and the things thet
go aongwith the sertencing, as well.
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THE COURT: Very well. The Court then will accept the
Deferdant’s waiver of his right to atrial by jury, direct that the
meatter proceed then to a trid to the Court on the basis of the
Stipulation of facts prevously read uponthe record.

Having accepted that dipulation of facts which has been
approved and sgred off onby both attomeys, | will then enter --
find the Defendant quity of one count of Crimind Sodomy, in
violationof KSA 21-3505(a)(2), -- | don't havethe courtfile I've
gat the wrorg files up here. Coursel hang onjuwst a secord, -- a
severity level 3 personfdony.

Having made that determination and entered that judgment
adjudicating the Deferdant guilty of that offerse, | will order a
presertence invedigation. I'll order tha the presertence
invedigation be filed with the Court on or before August the 1%,
order that any objectiors to crimrd hstory or requeds for
departure be fied on or before August the 8". And presuming
thee are rone, I'll order the Defendart back before the Court on
August the 10", at 1:000’ clock for the purposesof sentencing
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS Plantiff
VS Case No. 00 CR 36
MATTHEW R LIMON, dob 2-9-82 Defendant

STIPULATION OF FACTS

Thet the defendart, Matthew R. Limon, dob 2-9-82, a
mde, on the 16" day of February, 2000, while within Miami
County, Kansas, did willfully, feloniously and knowingly have ord
contect with the genitalia of M.A.R., dob 3-17-85, amele, an act
condtituting crimind sodormy, in violation of KSA 21-3505(a)(2).
M.A.R. consented to the oral-gental contact; uyoon request of
M.A.R., the defendant stopped oral contact withthe victim

Submitted By:

JAmy L. Harth
Any L. Harth, #16739
Assistart Miam Courty Attorney

gArthony A. Lupo
Arthony A. Lupo, #18364
Attomey for the Defendart
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANSAS

STATE OF KANSAS Plantiff
VS Case No. 00CR36
MATTHEW R LIMON, dob 2-9-82 Defendant

JOURNAL ENTRY

NOW, on this 18" day of May, 2000, this metter comes
before the Honorable RICHARD M. SMITH, District Judge.
Appearing on behalf of the State of Kansas, AMY L. HARTH,
Assistart County Attorney. The Defendant appears in person, in
cudody and with ANTHONY A. LUPO, his court-appoirted
attorrey.

WHERBEUPON, thismatter comesbefore the Court onthe
Defendant’s motion to dismiss. The Court hears argurrents of
coursel.

IT IS THE ORDER OF THE COURT that the
Deferdant’ smotion isdenied. At therequest of the Deferdant, this
matter is set for status check onJure 1, 2000.

LET THIS ORDER BE ISSUED.
gRicherd M. Smith

RICHARD M. SMITH
District Judge

3la



SUBMITTED BY:

JAmy L. Hath
AMY L. HARTH, #16739
Assistart Courty Attorrey

APPROVED BY:

gArthony A. Lupo
ANTHONY A. LUPO, #18364
Attomey for Defendart

H:\Criminal\xlimon.doc
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IN THE DISTRICT COURT OF MIAMI COUNTY,

KANSAS
STATE OF KANSAS PLAINTIFF
Vs Case No. 00CR36
MATTHEW R LIMON, Defendant

TRANSCRIPT OF HEARING UPON DEFENDANT’S
MOTION TO DISMISS

PROCEEDINGS had before the Honorable RICHARD
M. SMITH, District Judge of theSixth Judicial District of the State
of Karsas, at Paola, Kansas on the 18th day of May, 2000.

APPEARAN CES

The Plaintiff, State of Kansas, appeared by and through
MS. AMY L. HARTH, Assistart Miami Courty Attorrey, Miari
County Courthouse, 120 South Pearl Street, Room 300, Paola,
Kansas 66071.

The Defendart, Matthew R. Limon, appeared in person, in
cugody, and by and through his court-gppointed atorney, MR.
ANTHONY A. LUPO, Assistart Public Deferder for Miami
Courty, 127 South Karsas Avente, Olathe, Karsas 66061.

*kk

JUDY JECK
Official Court Transcriber
Sixth Judicial District
State of Kansas
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PROCEEDINGS

(Hearing commenced on the 18th day of May, 2000,
at the Miami County Courthouse, Paola, Kansas.)

[L.]

THE COURT: Counsd, wauld yougive ne &out -- I'm
goin' to edtimete this. Give me about five minutes. I'm goin’ to
stay right here, causel have my conputer right here, not back in ny
office I'mjust goin to recess without getting upand leaving Y ou
all can stay here if you'd like.

(Whereupon, a recess was taken, after which the following
proceedings were held in open court:)

THE COURT: Theissue as framed and argued in this case
isbasically ore of ary quality of punishment and whether or not that
rises to a level that, in fact, wodd make the operation of the two
statues concaned, which are KSA 21-3522 and KSA 21-
3505(a)(2), uncorstitutional as it relates to a person who, in fact,
has engaged in homosexual relations with achild, and woud fit
otherwise the statutory definitiors that woud nmeke the more
specific crime applicable, tha being 21-3522, unlawful sexual
relations.

Inttialy, under U.S. v. Griswald, theright to privacy tha
hes been recognzed under that statute hes, in fact, not been
extended to that degree to homosexual conduct. There is no
determination inthe contextof a crimina sanction thet people who
may be honosexual are members of a suspect classification. The
Supreme Court has not gone so far as to rule that.

But in ary event, the issue then beforetheCourt, asframed
by the Defendart in ths case, | don't view as a Griswald right to
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privacy issLe, as one more of an uncorstitutional authorization of
crimind sanctions which would riseto the level that it infringes upon
the State’s -- the State has exceeded its legitimate and proper
exercise of police power, in other words, by virtue of the unequal --
inequd -- the -- theoreticaly, the urequa trestmert of smiarly
situated individualswho canonly be distinguished by whether or not
they ergaged in homosexual as opposed to heterosexual activity.
Thet isthe issue, as | perceive it to have been framed.

Tuming to, then, the test that is to be employed, | would
refer to State v. Baker, a 11 Kan. App. 2d 4. In Syllabus
Paragraph No. 2, the Court of Appeals stated, “ The yardstick for
measuring equal protection argumentsisthe ‘reasonable basis' test
st forth in McGowan v. Maryland.”

In discussing thet standard, the Court went on to quote,
“The constitutional safeguard is offended only if the dassification
restsongroundswholly irrelevart to the achievemert of the State' s
objective. Statelegislaturesare presumed to have acted within their
constitutional power despite the fact thet, in practice, their laws
resut in sore inequality. A statutory discrimination will not be set
asideif any stateof facts reasonably may be conceived to justifyit.”

Goingon to SyllabusParagraph 3, “ The reasorable basis
test employs a relatively relaxed standard reflecting the court’s
awareress tha the drawing of lires that create distinctions is
peculiarly a legislative task.”

Inthe case of State v. Weat hers (phonetic), havingto do
withthe urequal application by law of a statute having to do with
crimes relating to hand -- or to weapons the Supreme Court
dated, “The legidlature actingin pursuance of the police power of
the State is empowered to adopt measures in futherance of the
public welfare, and its enactments in that area are not to be
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judiaally curtailed where they reasonably relate to the legitimate
endssought to be accomplished. Classifications honestly
designed to protect the public interests against evis which
might otherwise occr are to be uphed unless they are
urreasonable, arbitrary or oppressive. Inthe Tri-State case, this
Court retterated the time-honored rue to due process permits the
exercise of a wide scope of discretion by the legidature in
establishing classifications inthe exercise of its police powers, ard
the law vitiates whet is done insuch comection only wherethereis
no rational basis for its sypport.”

Applying those two rules, it is apparent tha the legislature,
in its wisdom, has determined ard made a specific delineation
between hormosexual and heterosexual contact between people
who might be minors and/or, at least under the age of 19, ard
children in a certain age category, and thislegdaure chose in
adoptirg that Satute to meke thet applicable only to heterosexual
activity.

Going back to the Weathers case in that, this Court, in
trying to meke adetermination asto whether or not thet represents
a valid exercise of police power, hasto rely onthe concept tha
there -- if there is any corceivable legtimate purpose that might be
satisfied by thet delineation, then this Court shall not interject its
opinon and owerrule the legidlature. It is apparent that the
legidature has mede a determination, for whetever reason, that
consersual heterosexual activity betweena select group of people
judifies a lower crimind classification or severity level of a crime
thandoesany other and, arguably, inclusve of homosexua activity.

The State is enpowered withtherightsto protect children
andif it wasthe state legidlature’ s intention to protect children from
honosexwal activity & a level greater than heterosexual activity,
then it is not for this Court to interject its opinion and pass
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judgment uponwhether or not thet State interest was or wasnot
legitmate. If thee was ary, ary conceivable interest, and the
protecting of children from certain activities fits thet description,
then the legida ure hasthe right to define a separate classification.

| woud poirt out tha this is not a circunstance where in
Williams v . Illinois, we aemaking a -- a-weare-- What we're
doing is we're looking at a statute thet prescribes a certan --
prescribes criminal sanctions for a certainbehaviorbetweenadullts.
Ths is differert, not only becauseof the fact thet it’ s children, but
because of the fact that the legidlature specifically made a nore
specific crime to another group.  They did not, in my opinion, --
they -- the -- the -- It’ salso distinguished fromthe -- the -- it -- on
the basistheat it is not the same theoretical concept as makirg the
behavior ilegd, particularly as between adults, but in between
adultsand children, astakinga specific group of adults and chidren
or chidren ard children ard saying that thet is a more specific
crime ard, for whatever reason, there’s a-- there's a legitinete
State interest in making those persons who enggge inthat activity
subject 0 alesssevere crimethan all of the rest of thepersonstha
do not fit thet category but still fit definitions of other crimes, such
as 21-3505(a)(2).

That may be a subtle ddineation, but | do not thirk it is a
delineationwithout a distinction because it is. And when youtake
tha in conjurction with the judicial principles of determinrg
whether or not alggitimate interest is -- State interest is pursued
andwhether or not thisstatute pursuesthat interest, then the statute
Clearly is not unconstitutional.

For those reasors, the Court is going to find that the
classification of those persons thet fall urder 21-3522 and the fact
tha it excludes homosexual behavior does not represert aninvalid,
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illegitimate or improper exercise of thelegis-- of the police power
of the Kansas Legdature. As such, I'm goingto rule that itis
conditutional and, infact, the motion to dismiss should be denied.

Is there anything else to come before the Court on this
metter today, Coursel?

MS. HARTH: Not uness Mr. Lypo's ready for ajury
trial date.

MR. LUPO:  YourHonor, ifwecould, I’ dliketo set this
over for another -- for aweek, another no-go basis?

THE COURT: Could we st it in atwo-week -- on that
two-week daethat | have for- you?

MR LUPO: That would --

THECOURT: I'mnot here on --

MR. LUPO: That d be fine.

THE COURT: Thereason I'msayin’ thet, Mr. -- | don’t
have -- I’'m not here next week, but I’'m hereintwo weeksand I'll
be happy to set it then Junethe 1%, and st it Jure the 1st, at 1:30.

MR. LUPO: That sfine.

THE COURT: Thank you very much.  Court Il be at
recess.

(Whereupon, the hearing was adjoumed.)
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IN THE DISTRICT COURT OF MIAMI COUNTY,
KANS AS
Courthowse, Paola, Kansas66071

STATE OF KANSAS Plaintiff
VS CaseNo. 00CR36

MATTHEW R LIMON, dob 2/9/82 Defendant
100 L &kemary Drive, Paola, KS

(Currently in the Miami Courty Jil)

W/M, 60", 160#, Black/Brown

PPD Agency Case No. 00-1232

COMPLAINT/INFORMATION

AMY L. HARTH, Assistart Miami Courty Attorney, a
duly appoirted, qualified and actingCourty or District Attorrey or
assistart of said county and district, and for and on behalf of the
said State being first duly sworn on oath gves the Court to
urderstard and be informed:

COUNT ONE
[Criminal Sodomy]

That on or about the 16" day of February, 2000, the
above-naned deferdant, within the above- named county inthe
State of Kansas, then ard there being, did then and there contrary
to the sautes of the State of Kansas, unlawfully, willfully and
feloniously engageinsodomywitha child who is 14 or moreyears
of age, bu lessthan 16 years of age, to-wit: M.A.R., dob 3/17/85.
All being contrary to KSA 21-3505(A)2), being a severity
level 3 person felony, punishable by 55 to 247 months in the
state penite ntiaryand apossible fine not to excee d$300,000.
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Witnesses: MA.R. Cindy Spory

CM.S Lt. Poore
Earl Kilgore  Chad Wilson
Roger Smith
JAmy L. Hath
Complainart

Warrart issued, appearance for bond requirement per warrant $
50,000'%

Subscribed and sworn to before nme this 28" day of
February, 2000.

SStephen D. Hill
Judge/Notary Public




KANSAS STATUTES ANNOTATED

CHAPTER 21. CRIMES AND PUNISHM ENTS
PART II. PROHIBITED CONDUCT
ARTICLE 35. SEX OFFENSES

§ 21-3501. Definitions

The fdlowing definitions apply in this article urless a different
meaningis plainly required:

(1) “Sexua intercourse” nmeansany penetration of theferrele sex
organ by a firger, the mae sex organ or any object. Any
penetration, however dlight, is sufficient to conditute sexudl
intercourse. “Sexud intercourse” does not include peretration of
the female sex organ by a finger or object in the course of the
performanceof:

(a) Generally recognized health practices; or

(b) abody cawvity searchconducted in acoordance withK.S.A. 22-
2520 through22-2524 and amendnents thereto.

(2) “Sodomy” meansoral contact or oral penetration of the femele
genitdia or ora contact of the mele gentalia; anel penetration,
however dight, of a male or femdle by ary body part or object; or
oral or anal copulation or sexual intercourse betweena personand
an animal. “Sodormy” does not include peretration of the anal
opening by a finger or object nthe course of the performance of .

(a) Generally recognzed health care pradices; or

(b) abody cawvity searchconducted in acoordance withK.S.A. 22-
2520 through 22-2524, and amendrents thereto.
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(3) “Spouse’ meansa lawful husband and wife urless the couple
isliving apartin separate residences or ether spouse has filed an
actionfor anrulment, separate meintenarce or divorce of for relief
under the protection from the abuse act.

(4) “Unlawful sexual act” means ary rape, indecent liberties with
achild, aggavated indecent liberties witha child, criminal sodomy,
aggavated criminal sodomy, lewd ard lascivious behavior, sexal
battery or aggavaed sexual battery, as defined in ths code.

§ 21-3505. Criminal sodomy.
(& Criminal sodomy is

(1) Sodomy between persons who are 16 or more years of age
and members of the same sex or betweena personand ananimd;

(2) sodomy with a chid who is 14 or nore years of age bu less
than 16 years of age; or

(3) causinga child 14 or more years of age but less than 16 years
of age to engage in sodony with any person or animal.

(b) It shell be a defense to a prosecution of criminal sodomy as
provided in subsection (8)(2) that the chid was married to the
accused at the time of the offerse.

(c) Criminal sodommy asprovided in subsection (a)(1) isaclass B
norperson misdemearor.  Crimiral sodomy as provided in
subsections (@)(2) and (a)(3) is a severity level 3 personfdony.

§ 21-3522. Unlawful voluntary sexual relations.

(a) Unlawful volurtary sexual relationsis engaging in voluntary: (1)
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Sexual intercourse; (2) sodony; or (3) lewvd fondling or touching
witha child who is 14 years of age but less than 16 years of age
and the offender is less than 19 years of age and less than four
years of gge older than the chid and the child and the offender are
theonly parties involved and are members of the opposite sex.

(b)(1) Unlawful volurtary sex el relationsasprovided in subsection
(a)(2) is a severity level 8, personfdony.

(2) Unlawfd voluntary sexual relations as provided in subsection
(a)(2) is a severity level 9, personfdony.

(3) Unlawful volurtary sexual relations as provided in subsection
(a)(3) is a severity level 10, personfdony.



