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Secretary Jo Ellen Cline

Commission on the Rules of Practice and Procedure
Supreme Court of Ohio

65 S. Front St.

Columbus, OH 43215

Dear Secretary Cline:

The American Civil Liberties Union (ACLU), the Children’s Law Center, the ACLU of Ohio,
and the Office of the Ohio Public Defender have come together to ask the Supreme Court of
Ohio’s Commission on the Rules of Practice and Procedure to consider changes to the
Ohio Rules of Juvenile Procedure regarding waiver of the right to counsel.

An estimated two-thirds of the 147,867 juveniles who were the subject of delinquency or
unruly complaints resolved in 2004 faced those proceedings without an attorney. (See
Attachment 2.) A recent report from the Children’s Law Center found that roughly 15% of
children committed to Ohio Department of Youth Services facilities and 20% of those placed
at community corrections facilities were unrepresented by counsel during their delinquency
proceedings. (See Attachment 3.)

Most of these children waive their right to counsel. They do so, however, without an
appreciation of their constitutional rights and without fully understanding the consequences

ot thelr waiver.

Transcripts and observations of juvenile court proceedings reveal that many judges,
magistrates, prosecutors, and probation officers do not take sufficient time to ensure that
repercussions of a finding against them. (See Attachment 4.) In addition, social science
researchers have found that a disproportionate number of children in the juvenile justice
system suffer from mental iliness or have learning disabilities and developmental delays
that compromise their abilities to safeguard their own interests. (See Attachment 5.)

Standards set forth by the Institute of Judicial Administration, the American Bar Association,
the American Council of Chief Defenders, and the National Juvenile Defender Center state
that children should never be permitted to waive appointment of counsel. (See Attachment
6.) In 2005, the National Council of Juvenile and Family Court Judges published “Juvenile
Delinquency Guidelines: Improving Court Practice in Juvenile Delinquency Cases,” a



handbook of best practices for juvenile delinquency courts. Regarding waiver of the right to
counsel, this handbook recommends:

Juvenile delinquency court administrative judges are responsible to ensure
that counsel is available to every youth at every hearing, including post-
disposition reviews and reentry hearings. Juvenile delinquency court
judges and judicial officers should be extremely reluctant to allow a youth
to waive the right to counsel. On the rare occasion when the court accepts
a waiver of the right to counsel, the court should take steps to ensure that
the youth is fully informed of the consequences of the decision. A waiver
of counsel should only be accepted after the youth has consulted with an
attorney about the decision and continues to desire to waive the right.

(See Attachment 7.)

We respectfully request that the Supreme Court of Ohio’s Commission on the Rules of
Practice and Procedure consider amendments to Rules 3 and 29(B) of the Ohio Rules of
Juvenile Procedure to ensure that no juvenile waives his or her right to legal counsel in a
juvenile delinquency proceeding without first consulting with an attorney. Doing so would
bring Ohio in line with the best-practices recommendations from the National Council of
Juvenile and Family Court Judges. Draft language of this proposal is enclosed with this
letter. (See Attachment 1.)

Other states, including all of Ohio’s neighboring states, have taken steps to ensure that
children have meaningful access to counsel and are able to make informed decisions about
their legal representation. For example, lowa does not allow a juvenile of any age to waive
counsel at any delinquency proceeding. Nine other states (Kansas, Massachusetts,
Montana, New Jersey, New Mexico, North Carolina, Oklahoma, West Virginia, and
Wisconsin) prohibit juveniles, depending on their ages, from waiving counsel. Fifteen states
(Colorado, Connecticut, Indiana, Kansas, Kentucky, Louisiana, Massachusetts, Maryland,
Montana, New Jersey, North Carolina, Cklahoma, Vermont, Virginia, and Wyoming) protect
a child’s right to counsel by mandating specific guidelines for waiver, like permitting waiver
to occur only in the presence of, and after consultation with, counsel. Last year, the
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guardian from waiving the right to counsel for the child.

While there may be financial effects from such a rule change, there are also repercussions
from not making a change. Children who forgo counsel are more likely to admit to the
charges against them, even though they may be innocent or have meritorious defenses.
Once adjudicated delinquent, they are more likely to be incarcerated, even if their
rehabilitative needs could be met by less expensive alternatives. Widespread waiver by
children undermines public confidence in the fairness of the juvenile justice system, results
in the unnecessary expenditure of taxpayer dollars, and undermines the rehabilitative
function of the juvenile court. (See attachments 8 and 9.)

The rule amendments we propose are supported by a wide range of Ohio and national
organizations, including the National Juvenile Defender Center; the National Center on
Education, Juvenile Justice and Disabilities; Public Children Service Association of Ohio;
Children's Defense Fund Ohio; and the Ohio Council of Churches. (See Attachment 10.)



We would welcome an opportunity meet with members of the Rules Commission to speak
further about this important issue. Thank you for your time and consideration.

Sincerely,
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E. Vincent Warren WA Kim Brooks Tandy
o W
Staff Attorney 6'“1 MK% %M\ Executive Director
Robin L. Dahlberg Children’s Law Center, Inc.
Senior Staff Attorney

National Office of the ACLU

C"efl:::\;% Gamso /@ Daég . Bo%éw /4,/%

Legal Director 9 ot oo State Public Defender
ACLU of Ohio Office of the Ohio Public Defender
Attachments:

1. Draft language of proposed amendments

2. Data sheet: Estimated Waiver Rates by County

3. Excerpt from “Justice Cut Short”

4. Fact sheets: Ohio Juvenile Justice Overview and Why Youth Waive Their Right to

Counsel

Fact sheet: A Demographic Profile of Children in the Juvenile Justice System

National standards: IJA-ABA standards on juvenile waiver of counsel and The Ten Core
Principles for Providing Quality Delinquency Representation

Excerpt from NCJFCJ recommendations

“White Paper” on juveniie waiver of counsel in Ohio

Examples of Ohio children affected by waiver of counsel

0. Letters of support from other organizations
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Contact information:

American Civil Liberties Union: Vincent Warren, 212-549-2607 or Robin Dahlberg, 212-549-2602
Children’s Law Center: Kim Brooks Tandy, 859-431-3313

ACLU of Ohio: Jeffrey M. Gamso, 216-472-2220

Office of the Ohio Public Defender: Jill Beeler or Amy Borror, 614-466-5394



Juvenile Waiver of Counsel

Proposed amendments to Rule 3 and Rule 29(B)

Ohio Rules of Juvenile Procedure

Rule 3: Waiver of Rights

A child's right to be represented by counsel at a hearing conducted pursuant to Juv. R. 30 may

not be waived. Otherrights-of-achild A child’s right to counsel at all other court proceedings
may be waived with the permission of the court subject to subsections (a) through (c) of this

Rule. Other rights of a child may be waived with the permission of the court.
a. A child may waive his or her right to counsel only if:

(i)

(ii)

the child is in the presence of counsel at the time of waiver and, prior to
the waiver, has consulted with counsel about the role counsel can play in
a juvenile delinquency proceeding and the consequences of waiver; and
the court determines that the waiver is knowing, intelligent, and voluntary.

b. In determining knowing, intelligent, and voluntary the court shall consider and place

specific written findings in the record with respect to whether or not the child fully

comprehends:

()
(i)
(iii)

(iv)
(v)

the nature of the allegations and the proceedings and the range of
allowable dispositions;
the right to assistance of counsel without charge if the child is financially
unabie to obtain counsel;
that even if the child intends not to contest the charge, counsel may be of
substantial assistance in developing and presenting material that could
affect the disposition;
the child’s right to obtain counsel at any stage of the proceedings; and
that the child’s rights at any hearing include the rights to:

i. call withess on the child’s behalf;

ii. offer evidence on the child’s behalf;
iii. cross examine witness;
iv. obtain withess by compulsory process; and

v. require proof beyond a reasonable doubt in juvenile traffic offense,
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evidence in dependencv, neglect, and abuse cases, and in a removal
action; and by a preponderance of the evidence in all other cases.

c. A parent, quardian, custodian or other person may not waive the child’s right to

counsel.

Rule 29 - Adjudicatory Hearing

(B) Advisement and findings at the commencement of the hearing. At the beginning of the
hearing, the court shall do all of the following:

(1) Ascertain whether notice requirements have been complied with and, if not, whether the
affected parties waive compliance;



(2) Inform the parties of the substance of the complaint, the purpose of the hearing, and
possible consequences of the hearing, including the possibility that the cause may be
transferred to the appropriate adult court under Juv. R. 30 where the complaint alleges that a
child fourteen years of age or over is delinquent by conduct that would constitute a felony if

committed by an adult;

(3) Inform unrepresented parties of their right to counsel and determine if those parties are
waiving their right to counsel pursuant to Juv. Rule 3;

(4) Appoint counsel for any unrepresented party under Juv. R. 4(A) who does not waive the right
to counsel;

(5) Inform any unrepresented party who waives the right to counsel of the right: to obtain
counsel at any stage of the proceedings, to remain silent, to call withesses, obtain witness by
compulsory process, to offer evidence, to cross-examine witnesses, to require proof beyond a
reasonable doubt in juvenile traffic offense, delinguency, and unruly proceedings, and, upon
request, to have a record of all proceedings made, at public expense if indigent.
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Ensuring Access to Counsel in Ohio:

s a preliminary note, it is important to
recognize that there is no completely
accurate way to calculate the rate at
which youth waive the right to counsel in Chio.
There are several reasons for this, but primarily
it is the result of inconsistent methodology
among counties as to how this information is
kept, if itis kept at all. For instance, counties may
record waiver rates by actual case [i.e., one
youth whose case was assigned a docket num-
ber), or by individual proceeding [i.e., counsel
was waived at the adjudication hearing but not
the disposition hearing). Unlike in some states
{e.g., Indiana), courts in Ohio do not include in
their annual report to the Supreme Court the

number of unrepresented individuals for vari-
ous proceedings.

The estimates here were calculated by taking
80%' of the total number of delinquency and
unruly cases terminated in each county during
2004 and dividing that number by the total num-
ber of terminated cases in which the child was
represented by a public defender or appointed
counsel wha actually billed the Office of the Ghio
Public Defender office for reimbursement.

When Justice Cut Short was released in March of

003, investigators noted that in the 12 counties
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visited [representing a mix of large urban, small
urban and rural counties], there were signifi-
cantly high rates of waiver in all but 2 counties -
as high as 80%. These figures were reported by
judges, lawyers, and others in the system, and
as witnessed by investigators who sat in on
numerous juvenile hearings. Now, three years
later, there does not appear to have been any
significant changes statewide in these high
waiver rates, and it appears from our estimates
that youth continue to go unrepresented in
alarmingly high numbers across the state,

‘Estimated Waiver Rates By County

MARCH 2006

Given the data below, it appears that:

« In 73 of Ohio’s 88 counties, 60% of juveniles or more lacked legal
representation, or there was no claim for reimbursement by the

attorney;

« in 24 of those counties, 90% or more went without counsel or there
was no claim for reimbursement by the attorney.

« Statewide, two-thirds of the 147,867 juveniles who were the sub-
ject of delinguency or unruly complaints resolved in 2004 faced those
proceedings without an attorney, or there was no claim for reim-

bursement by the attorney.

County ..o

Adams, ........coee.

Allen.....

Ashland ..........

Ashtabula .. oo e
Athens....... ...
Auglaize..... ...
Belmont... :
BrOWN ..cvees v e

Butler...

arroll..
Carroll.

Champalgn‘.‘ e
Clark .o oo
Clermont . ... . v
CLIntON v e e
Columbiana
Coshocton ..
Crawford.....
Cuyahoga ... ccovvviins e
Darke ..o
Defiance...
Delaware .
Erie.. ...
Fairfield .. oo
Fayette . ..o s
Franklin ... ..o

—EstimatedWaiverRate—

4%
e 60%

. 93%
. 75%
.83%
.67%
66%
..82%
4%
..93%
60%
v..86%

.97%
. 28%
.. 85%
45%
24%
..31%

continued on reverse
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County ....c.ccceeeeeene. EStimated Waiver Rate

continued from page 1 Montgomery ... ... 55%
Fulton.....ooeo e v 91% MOTgan .o 150
Gallia....oo v MOrrow .. ..o .

Geauga ... Muskingum........ ..

Greene.... Noble ......... ‘
Guernsey ...... Ottawa ... o
Hamilton ... .. Paulding ... ..o
Hancock.....oviuei . Perry ...

Hardin ..o Pickaway.

Harrison ... Pike .........

Henry ... Portage .......co...

Highland .. Preble ...

Hocking. ... Putnam.

HOlMES .. o e Richtand .

Huron ....... Ross ........

Jackson ... Sandusky..

Jefferson .. Scioto ...

KNoX ..o v Seneca

Lake ....c.... Shelby.

Lawrence Stark ..

Licking ... vovwimniro Summit.e

Logan . .. e v Trumball ...

[T 11 T Tuscarawas

Lucas ... Union.......

Madison . Van Wert

Mahoning....... : Vinton.........

Marion .. .. ..90% Warren.......

Medina ..., 72% Washington

Meigs ......... .92% Wayne ...

Mercer Williams.....

MIaM e e e Wood.......o...
Monroe ... R . WYANAOL v v
ENDNOTE

'National experts estimate that 80% of all criminal defendants and juveniles in delinquency proceedings are indigent and
therefore eligible for public defender services. Arguably, thisis even higher for juveniles since all youth are presumed to be
indigent. See also Ohio Admin. Code 3 120-1-03(D] which provides as follows:

In determining eligibility of a child for court-appointed counsel in juvenile court, only the child's income shall
initially be considered. The court is encouraged to order parents who are not indigent to pay for the necessary
costs of representation for the child in delinquency, unruly, and traffic cases. In no case shall a child be denied
appointed counsel because a parent refuses to disclose their financial information or to participate in a reim-
bursement, recoupment, contribution, or partial payment program.
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EXECUTIVE SUMMARY

INTRODUCTION

In 1995, a national assessment regarding access to counsel and the quality of
representation in juvenile delinquency proceedings was conducted by the American Bar
Association, Juvenile Justice Center, in collaboration with the Juvenile Law Center, Inc. in
Philadelphia, and the Youth Law Center, Inc. in Washington, D.C. The findings were published
in A Call for Justice: An Assessment of Access to Counsel and Quality of Representation in
Delinquency Proceedings. The study laid the foundation for closer examination of access and
quality issues regarding representation of juveniles in this country, and recommended that each
state assess its indigent defense system to ensure adequate protections for poor children in the
justice system.

In 2002, the Central Juvenile Defender Center, through the Children’s Law Center, Inc.
in Covington, Kentucky, in conjunction with the ABA National Juvenile Defender Center and
the Juvenile Justice Coalition, Inc. embarked upon a statewide study of Ohio’s indigent juvenile
defense system. The study included extensive surveying of judges, magistrates and defense
attorneys, and detention center superintendents, and interviews with hundreds of youth
incarcerated throughout Ohio in the adult prison system, Ohio Department of Youth Service
facilities, and community corrections facilities. Even more importantly, the methodology
utilized a team of highly trained and experienced attorneys recommended by the ABA Juvenile
Justice Center to conduct site visits to juvenile courts throughout Ohio to observe proceedings,
interview key participants and provide demonstrative and anecdotal data for the report.

The study, which utilizes the ABA protocol for assessing indigent juvenile defense
services, was designed to assess three major areas: 1) whether indigent youth have access to
counsel in Ohio juvenile courts, 2) the quality of representation being provided to youth
throughout Ohio, and 3) structural and other systemic barriers that impact upon access and
quality, including a number of substantive issues faced by juvenile courts in this state. The
findings and recommendations of the study, as attached in draft form to this report, are
compelling and indicative of a system plagued with poor policies and practices, lack of funding,
and perhaps most important, lack of any real leadership to effect positive reforms on behalf of
poor children and youth in our courts. '

SIGNIFICANT FINDINGS
Among the most significant findings outlined in the report are:

e Numerous obstacles exist for Ohio’s poor children to obtain lawyers in the juvenile
Jjustice system.

It has become a tolerated if not accepted practice that large numbers of poor youth waive
their right to an attorney in Ohio, even during the most critical stages of proceedings, without
proper colloquies from judges and magistrates. While many factors contribute to this high
waiver rate, it is most commonly the result of the lack of any defense counsel visibility, the



failure of attorneys to understand their role as advocates, the lack of understanding on the part of
youth and parents about the process, the prevalence of a culture that devalues the defense bar as
an important part of the system, and funding constraints,

e Zealous representation from well-trained attorneys in the juvenile justice system
seems to be the exception rather than the rule for indigent youth in Ohio.

The quality of representation for youth who are assigned counsel varied by jurisdiction, but
overall there was a lack of meaningful representation at the arrest or detention hearing stage,
little pre-trial or trial advocacy, and appellate and post-disposition work were extremely limited
or non-existent in many jurisdictions. Of particular concern is that critical issues in Ohio’s
juvenile justice system such as mental health, special needs for female offenders, and lack of
prevention and alternative programming are not being addressed adequately by defense counsel.

e Numerous systemic barriers hamper effective representation to children.

Effective representation is hampered by the state’s appointment process, including the lack of
qualifications of attorneys handling cases, lack of clarity in determining eligibility, and the
timing of appointment. Many attorneys are unclear about the role they play in a delinquency
proceedings, and often juvenile courts in Ohio function without the routine presence of
prosecutors or defense attorneys.  The Office of the Ohio Public Defender has limited
administrative oversight or authority over local practices, thus resulting in substantial
discrepancies how programs are structured and funded. Lack of compensation, lack of training,
and inconsistency in technology and other support systems for attorneys is also pervasive.

¢ Ohio lacks leadership on juvenile justice issues that can effectively ensure that the
rights of children are protected.

An overall void in leadership concerning the rights and needs of children in the juvenile
justice system is pervasive in Ohio, and has resulted in a failure to address many of the
substantive issues facing children in Ohio courts. In particular, the study’s findings suggest the
existence of a significant over- dependence upon probat1on serv1ces overdependence “upon
detention and incarceration for treatment or Pulllblllllbllt, criminaiization of uuAuau_y il \,uuuluu,
high rates of disproportionate minority confinement, and a “schoolyard to jail yard” pipeline on
school related conduct.

Youth interviewed for the study were quite vocal about their experiences with attorneys in
the justice system. Those youth with private attorneys reported much better experiences than
those with public defenders or appointed counsel. Youth were most concerned that attorneys
spent little time with them or on their case, and often did not follow through on any preparation
or defense for the young person.  As one young girl noted, “I always waive my right to an
attorney because it’s easier and quicker than waiting for somebody who won’t care about my
case anyhow.”

i



RECOMMENDATIONS

The report concludes with a series of recommendations for the Governor, Legislature,
and judicial branch, as well as local counties and defender organizations, Executive Branch
agencies, and Ohio law schools and bar associations. Among these recommendations are:

| 5 THE GOVERNOR AND LEGISLATURE:

Should enact and implement an unwaivable right to counsel for all children and youth for
every stage of delinquency and unruly proceedings, including probation revocation hearings
where loss of liberty is a possible outcome;

Should enact and implement due process protections for children and youth found
incompetent or criminally insane in conformity with the recommendations made by the Ohio
Sentencing Commission; and,

Should enact and implement a juvenile defense delivery system for the State of Ohio that
ensures:

¢ Adequate funding and resources for salaries, contractual rates, expert services, case
support, and ancillary services; and,

¢ Provides ready access to and quality representation by trained and competent
defense counsel.

II. THE JUDICIARY:

Should ensure that all jurists handling juvenile matters receive ongoing training in
juvenile matters;

Should encourage leadership among the judiciary on juvenile justice issues; and

III. LocAL COURTS AND COUNTIES:

Should institute systems for the appointment of counsel to all children and youth at the
earliest possibie time in all delinquency and unruly cases where loss of liberty is a possible

outcome;

Should ensure that Ohio’s juvenile defender system is sufficiently and adequately funded,
including costs for appointed counsel, expert services, investigative resources and ancillary
services;

Should develop and implement standardized procedures for the eligibility and
appointment of counsel for children and youth, including, but not limited to, minimum practice

il



requirements to be eligible for appointment, requirements of ongoing professional education in
juvenile law and related issues, periodic review of attorney performance, and equitable
distribution of appointments;

Should engage in a thorough and ongoing review of detention practices, including the
role of defense counsel, to prevent the overuse and abuse of detention; and,

Should address the issues of disproportionate minority representation in the juvenile
Jjustice system in real and meaningful ways, including the collection and dissemination of data
related to race in every aspect of the system.

IV. OFFICE OF THE OHIO PUBLIC DEFENDER:

Should provide increased opportunities for all juvenile defense attorneys to participate in
meaningful and intensive training on relevant issues facing children and youth in the system,
including child development issues, motion practice, dispositional advocacy, detention advocacy,
trial skills, competency and capacity litigation, education advocacy, and post-disposition
advocacy;

Should provide and promote leadership among the entire juvenile defense bar and take a
leadership role on substantive juvenile law issues such as bindover and serious youthful offender
trends, disproportionate minority confinement issues, mental health issues, girls issues and
school-based referrals to juvenile court;

Should increase appellate and other post-dispositional advocacy initiatives;

Should provide strong legislative advocacy on right to counsel issues and other
substantive issues involving children and youth in the justice system; and,

Should develop and implement a strategic plan, including staffing, support, resources,
training, expert services and adequate funding, for the formation of state public defender offices
and/or standardized appointment procedures in every county.

V. LOCAL PUBLIC DEFENDER OFFICES:

Should implement a system which ensures that every child and youth will consult with

counsel at all critical stages of mquﬂe prgneedlngs and that every child, ynnfh parent and

wWKEvs

guardian have all necessary information concerning the importance of representation prior to
decisions of waiver being made;

)

Should directly address the overuse and abuse of detention within the juvenile justice
system through increased detention advocacy, ensuring due process in all proceedings available
to children and youth, and effective advocacy on behalf of alternatives to secure detention;

Should implement a system of representation:

v



¢ that provides juvenile defense practitioners with adequate and ongoing training in
child development issues, motion practice, disposition advocacy, detention
advocacy, basic and advanced trial skills, competency and capacity litigation,
education advocacy and appellate work;

* that provides structured mentoring to all attorneys inexperienced in juvenile law
practice and procedure;

» that provides ready and available access to client information, sample motions and
pleadings, caseload data, and current level of resources;

¢ that allows adequate appellate advocacy on behalf of all children and youth in the
system;

» that provides a fair and standardized policy to address conflicts of interest among
clients within the system;

» that tracks and sets caseload and workload limits for all counsel handing juvenile
matters.

Should provide leadership on juvenile justice issues in local communities to further
educate the public on issues such as bindover and serious youthful offender trends,
disproportionate minority representation, mental health issues, girls' issues and school-based
referrals to juvenile court.

VI BAR ASSOCIATIONS:

Should take a greater role in the further development and implementation of a fair and
just juvenile justice system;

Should take an active role in ensuring that there are sufficient continuing legal education
offerings for juvenile law practitioners; and

Should ensure that practice standards are met by practitioners and the juvenile justice
system supported by adequate funding and resources.

VII. OHI1I0 LAW SCHOOLS:

Should examine the nature and content of law school courses related to juvenile practice
to ensure appropriate educational opportunities are provided to law students that can support
high standards in juvenile court practice; and,

Should provide prestigious internships, externships and fellowship opportunities to public
interest organizations such as juvenile defender units, juvenile law centers, and juvenile justice
policy initiatives to attract quality students into the juvenile practice area.
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nselin Ohio:

Ohio Juvenile Justice Overview

Juvenile Court System

Detention Facilities

MARCH 2006

Department of Youth Services
Facilities (DYS)

¢+ Courts of Common Pleas exercise juris-
diction over delinquency matters. Ten of
Ohic's 88 counties have separate juvenile
court divisions. The remaining 78 counties
have juvenile court divisions combined with
domestic and/or probate divisions.’

» Over 143,216 delinquency cases were
filed in juvenile courts across Ohio in 20047

ENDNQOTES

» Ohio has 40 county or multi-county run
detention facilities. These facilities are gen-
erally used as short-term detention loca-
tions for both pre-trial and post-disposition.®

* Intotal, the 40 facilities have 1,693 beds. *

« Detention facilities had 44,720 admis-

sionsin 2004 °

= Chio has eight DYS facilities where judges
may send youth found responsible for delin-
quent acts that would have been considered
afelonyif they had been an adult*

» Average per diem cost to house, care
and treat a juvenile offender is $184.26.

* On average, an incarcerated youth will
be detained for 10.4 months in DYS.?

« The 2004 DYS budget was $274 miltion.”

« Nearly 61% of the youth in DYS facilities
are not in the system for violent offenses ™

! State Juvenile Justice Profiles: Ohio, National Center for Juvenile Justice, available at

http://www.ncjj.org/stateprofiles/profiles/OHO04 asp?state=0H04 asp8&topic=Profile, (2004)

#2004 Ohio Court's Summary, pg. 99, available at

http://www sconet state oh us/publications/annrep/040CS/sectionH pdf.

s Services for Students with Disabilities In Ohio Detention Facilities, Chitdren's Law Center, at 17-20 {August 200)

‘ld.

* Supra, notel

¢ A Parent's Guide to the Ohio Juvenile Justice System. Children's Law Center, at 20, {December 2005},

? Youthful Offender Statistics, Ohio Department of Youth Services, available at www.dys ohio.gov/youthfuloffender-

stat html, 2004,
°ld.
'id

* Ohio Department of Youth Services Annual Report, at 7, {2004}
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Ensuring Access to Counsel in Ohio:

- WhyYouthWaive Their Rightto Counsel

in March, 2003, the findings in Justice Cut Short: An Assessment of Access to Counsel MARCH 2006

and Quality of Representation in Delinquency Proceedings In Ohio, suggested that
large numbers of poor youth throughout Ohio go unrepresented, even during
some of the most critical proceedings that affect their liberty interest. This wide-
spread practice of allowing youth to waive the right to counsel has created a juve-
nile justice system in which little if any advocacy exists for the rights of youth in
many jurisdictions.

The reasons why children in Ohio waive counselin such alarming numbers are var-
ied. Nearly one-third of attorneys interviewed for Justice Cut Short believed that
youth are intimidated into waiving counsel. The attorneys also frequently noted
that children waive because they think that nothing bad will happen to them if they
proceed in their cases unrepresented. Available demographic information sug-
gests that children who stand before the court alone are uniquely vulnerable to
misinformation and intimidation during delinguency proceedings. Generally, a
high proportion of youths in the juvenile justice system are of below-average intel-
ligence. In Ohio, roughly 75% of Ohio’s incarcerated youths need mental health
services and nearly half of those incarcerated at 0DYS facilities need special edu-
cational services.

Justice Cut Short site investigators noted several other reasons why kids waive
their right to counsel:

* Relying upon the parent to deter-
mine if the youth should be appointed

that children waive their rights in a knowing and

Incomplete or Inadequate
voluntary manner. Some of the problematic

Colloquies by the Court
Discourage Youth and Parents

P N R TT T Py b - o~ fem o o
pldt_tu.r:: o1 juages and mcxglatratcs noted in Cou racl;

Justice Cut Shortincluded the following:

from Seeking Counsel

Prior to accepting a waiver of counsel from a
child, a judge or magistrate normally conducts a
record-based discussion of the youth's rights
known as a colloguy. In Ohio courts, however,
the content of the colloquies are often inade-
quate or improper and lead to misapprehension
and confusion on the part of the child. Because
these colloguies do not provide the children with
a full understanding of the consequences of
their waiver of counsel, courts cannot ensure

» Failure to ask the youth if he or she
wanted an attorney, even though the

right to counsel was noted;

» Failure to explain the consequences
of admitting the charge;

» Failure to make any determination
that the youth understood the rights
explained to him or her

e Failure to afford a meaningful
opportunity for the youth to ask ques-
tions about his or her case and rights;

« Failure to inform youth of the right to
counsel at any stage of the proceed-
ings even if they waived at an earlier
time; and

» Admonishing the youth that “if you
did it, you should admit it here today.”



JUVENILE RIGHT T0 COUNSE L. |

Lack of Defense Counsel Visibility Court Culture Devalues the

E Parents Assert and Waive Right
Child Advocate

to Counsel for their Children

« In spite of the law's clear mandate
in Ohio that youth have the right to an
attorney as a party in a delinquency
action, courts will often permit par-
ents to decide whether the youth will
waive this right.

¢ The interests of the parents are
often adverse to those of the youth,
particularly in matters such as alleged
domestic violence or unruty charges
filed by the parents.

* In many instances, parents have
their child waive counsel so the child
and parent will not have to return to
court on another day.

= Many youth do not understand the
proceedings, do not understand the
elements of the offenses for which
they were charged, but plead guilty
because a parent thinks they should.

« In some jurisdictions, neither
defense counsel nor prosecutors take
an active role in juvenile court pro-
ceedings, except in notably serious or
contested hearings.

¢ Probation staff often handles hear-
ings without any lawyers on either side.

s Probation staff advises youth on
what to do in court, and explain the
proceedings to them after the fact.

* In jurisdictions where youth rou-
tinely waived their right to counsel,
there is a general lack of understand-
ing about the role that defense coun-
sel plays within the system.

* Many attorneys surveyed did not
view their role as an advocate for their
client’s expressed wishes in adversar-
ial delinquency proceedings. Instead,
they saw their role as representing the
youth's “best interests” as a guardian
ad litemwould do

» Many youths enter the system
believing that they do not need attor-
neys. However, of those incarcerated
youth interviewed, nearly half believed
their case would have been handled dif-
ferently if they had not waived this right.
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hildren in the juvenile justice system, who are indigent and
thus eligible for appointed counsel, often come from poor edu-
cational settings. In addition, researchers have found that a
high proportion of these children are of below-average intelligence
and many have educational, mental health or other disabilities that
impede their ability to protect their own legal interests. For example, a
recent pilot study found that court-involved children in Massachusetts
do not understand the legal terminology used during court proceedings,
particularly when waiving rights or taking a plea. Of the 98 children par-
ticipating in the study: none correctly defined the word “disposition” or
the phrase “presumption of innocence;” only three children correctly
defined the words “plea” and "waiver;” only seven correctly defined

counsel” (lawyer); and only nine correctly defined the word ‘right.”

According to currently available information, the demographics of children
in Ohio’s juvenile justice system suggest that, like their counterparts
nationatly, they cannot effectively navigate the complex and adversarial
juvenile justice system on their own,

JUVENILE JUSTICE POPULATION IN OHIO

» Roughly 75% of incarcerated youth need mental health serv-
ices.” 55% of the girls incarcerated in the Scioto Correctional
Facility have a mental health disorder; 42% take psychiatric
medication.®

= Qver 44% of children committed to ODYS have special edu-
as compared to 14% of children in the general

cational needs ared t

Ohio school population® and 10% of children nationally.®

« According to ODYS, almost half of incarcerated youth with
special educational needs are emotionally disturbed, roughly
24% have a specific learning disability and 22% have cognitive
disabilities.*

JUVENILE JUSTICE POPULATION NATIONALLY

» Many children in the juvenile justice system have been vic-
tims of abuse or neglect. Children who are abused and neg-
lected are 50% more likely than other children to be arrested

MARCH 2006

while a juvenile, 40% more likely to be arrested as an adult for a violent
crime, and 33% more likely than other children to abuse drugs.’

« Nationally, 70% of incarcerated girls report physical and sexual

abuse?

* Nearly 60% of female juvenile offenders had symptoms that were
diagnosed as an Anxiety Disorder, as compared to 32 % among boys’

« One study found that 48.9% of the female juvenile offenders sam-
pled were experiencing symptoms of post-traumatic stress disor-
der at the time of the study and that female offenders were 50%
more likely to suffer from PTSD than their male counterparts.”

ENDNGTES
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Juvenile Justice Standards

exists between the juvenile and the parent and should notify the
court and the parties of any finding that a conflict exists.

If a parent has retained counsel for a juvenile and it appears to
the court that the parent’s interest in the case conflicts with the
juvenile’s interest, the court should caution both the parent and
counsel as to counsel’s duty of loyalty to the juvenile’s interests.
If the parent’s dominant language is not English, the court’s cau-
tion should be communicated in a language understood by the
parent.

@]

PART VI: WAIVER OF THE JUVENILE’S RIGHTS; THE
ROLE OF PARENTS AND GUARDIANS AD LITEM
IN THE DELINQUENCY PROCEEDINGS

Waiver of the Juvenile’s Rights

6.1 Waiver of the juvenile’s rights: in general.

A. Any right accorded to the respondent in a delinquency case by
these standards or by federal, state, or local law may be waived
in the manner described below. A juvenile’s right to counsel may
not be waived.

B. For purposes of this part:

1. A “mature respondent” is one who is capable of adequately
comprehending and participating in the proceedings;

2. An “immature respondent” is one who is incapable of ade-
quately comprehending and participating in the proceedings
because of youth or inexperience. This part does not apply to
determining a juvenile’s incapacity to stand trial or otherwise
participate in delinquency proceedings by reason of mental
disease or defect.

In re Lisa G., 127 N.H. 585, 504 A.2d 1, 4 (1986). If a juvenile client is
1mmaﬁuc " counsel should reguest the appointment of a guardian

ad litem to “act as a substitute decision maker for the juvemle ” (Cit-
ing Standard 6.1 B.2))

C. Counsel for the juvenile bears primary respon31b1hty for deciding
whether the juvenile is mature or immature. If counsel believes
the juvenile is immature, counsel should reqnesf the court to ap-
point a guardian ad litem for the juvenile.”

D. A mature respondent should have the power to waive rights on
his or her own behalf, in accordance with Standard 6.2. Subject

255




American Council of Chief Defenders
National Juvenile Defender Center

Preamble’

A. Goal of These Principles

The Ten Core Principles for Providing Quality Delinquency Representation
through Indigent Defense Delivery Systems are developed to provide criteria

by which an mdlgent defense system may fully implement the holding of

Int Re: Gault” Counsel’s paramount responsibilities to chitdren char ged with
delinquency offenses are to zealously defend them from the charges leveled
against them and to protect their due process rights. The Principles also serve to
offer greater guidance to the leadership of indigent defense providers as to the
role of public defenders, contract attorneys or assigned counsel in delivering
zealous, comprehensive and quality legal representation on behalf of children in
delinquency proceedings as well as those prosecuted in adult court?

While the goal of the juvenile court has shifted in the past decade toward a
mote punitive model of client accountability and public safety, juvenile
defender organizations should reaffirm the fundamental purposes of juvenile
court: (1) to provide a fair and reliable forum for adjudication; and (2) to
provide appropriate support, 1esources, opportunities and treatment to
assure the rehabilitation and development of competencies of children found
delinquent. Delinquency cases are complex, and their consequences have
significant implications for children and their families. Therefore, it is of
paramount importance that children have 1eady access to highly qualified,
well-resourced defense counsel

Defender organizations should further reject attempts by coutts or by state
legislatuies to criminalize juvenile behavior in order to obtain necessary

services for children. Indigent defense counsel should play a strong role in

IO chuaren. mna NSEi Snow:G paay

determining this and other juvenile justice related policies

In 1995, the American Bar Association’s Juvenile Justice Center published A
Call for Justice: An Assessment of Access to Counsel and Quality of Representation
in Delinquency Proceedings, a national study that 1evealed major failings in
juvenile defense across the nation. The repoit spurred the creation of the
National Juvenile Defender Center and nine regional defender centers
around the country. The National Juvenile Defender Center conducts state
and county assessments of juvenile indigent defense systems that focus on
access to counsel and measure the quality of 1epiesentation *

B. The Representation of Children and Adolescents is a Specialty

The Indigent Defense Delivery System must recognize that children and
adolescents are at a crucial stage of development and that skilled juvenile
delinquency defense advocacy will positively impact the course of clients’
lives through holistic and zealous representation.

January 2005

The Indigent Defense Delivery System must provide training regarding the
stages of child and adolescent development and the advances in brain
research that confitm that children and young adults do not possess the same
cognitive, emotional, decision-making or behavioral capacities as adults.
Expectations, at any stage of the court process, of children accused of crimes
must be individually defined according to scientific, evidence-based practice

The Indigent Defense Delivery System must emphasize that it is the
obligation of juvenile defense counsel to maximize each client's participation
in his or her own case in order to ensure that the client undeistands the court
process and to facilitate the most informed decision making by the client. The
client’s minority status does not negate counsel’s obligation to appropriately
litigate factual and legal issues that 1equire judicial determination and to
obtain the necessary trial skills to present these issues in the courtroom,

C. Indigent Defense Delivery Systems Must Pay Particular Attention
to the Most Vulnerable and Over-Represented Groups of Children
in the Delinquency System

Nationally, children of color are severely over-represented at every stage of
the juvenile justice process. Research has demonstrated that involvement in
the juvenile court system increases the likelihood that a child will
subsequently be convicted and incarcerated as an adult. Defenders must
work to increase awareness of issues such as disparities in race and class, and
they must zealously advocate for the elimination of the disproportionate
representation of minority youth in juvenile courts and detention facilities

Children with mental health and developmental disabilities are also over-
represented in the juvenile justice system. Defenders must recognize mental
illness and developmental impairments, legally address these needs and
secure appropriate assistance for these clients as an essential component of

quality legal representation

Drug- and alcohol-dependent juveniles and those dually diagnosed with
addiction and mental health disorders are more likely to become involved
with the juvenile justice system Defenders must recognize, understand and
advocate for appropriate treatment services for these clients

Research shows that the population of gitls in the delinquency system is
increasing, and juvenile justice system personnel are now beginning to
acknowledge that girls’ issues are distinct from boys’. Gender-based
interventions and the programmati¢ needs of girls, who have frequently
suffered from abuse and neglect, must be assessed and appropriate gender-
based services developed and funded.

In addition, awareness and unique advocacy are needed for the special issues
presented by lesbian, gay, bisexual and transgender youth

The American Council of Chief Defenders (ACCD), a section of the National Legal Aid & Defender Association, is dedicated to promoting fair justice systems by advocating
sound public policies and ensuring quality legal representation to people who are facing a loss of liberty or accused of ‘a crime whocannot afford an attorney: For more

information, see www nlada org or call (202) 452-0620

The National Juvenile Defender Center (NJDC)
www njdc info or call (202) 452-0010

is committed to ensuring excellence in juvenile defense and promoting justice for all children. For more information, see




Ten Principles

The Indigent Defense Delivery System Upholds Juveniles' Right to
+ Counsel Throughout the Delinquency Process and Recognizes
The Need For Zealous chrcscntaﬁon'to Protect Children

A. The indigent defense delivery system should ensure that children do not
waive appointment of counsel. The indigent defense delivery system should
ensure that defense counsel are assigned at the earliest possible stage of the
delinquency proceedings.’®

B. The indigent defense delivery system recognizes that the delinquency
process is adversarial and should provide children with continuous legal
representation throughout the delinquency process including, but not
limited to, detention, pre-trial motions o1 hearings, adjudication, disposition,
post-disposition, probation, appeal, expungement and sealing of records

C. The indigent defense delivery system should include the active
participation of the private bar or conflict office whenever a conflict of
interest arises for the primary defender service provider ®

. The Indigent Defense Delivery Systcm Recognizes that Legal
Representation of Children is a Specialized Area of the Law

A. The indigent defense delivery system 1ecognizes that representing
children in delinquency proceedings is a complex specialty in the law and
that it is different from, but equally as important as, the legal representation
of adults. The indigent defense delivery system further acknowledges the
specialized nature of representing juveniles processed as adults in

transfer/ waiver proceedings”

B. The indigent defense delivery system leadership demonstrates that it
respects its juvenile defense team members and that it values the provision
of quality, zealous and compiehensive delinquency representation services.

C. The indigent defense delivery system leadership recognizes that
delinquency representation is not a training assignment for new attoineys or
future adult court advocates, and it encourages experienced attorneys to
provide delinquency 1epiesentation.

The Indigent Defense bc]ivcry System Supports Quality
& Juvenile Delinquency Representation Through Personnel and
Resource Parity®

A. The indigent defense delivery system encourages juvenile representation
specialization without limiting attorney and support staff’s access to

: i 1 »r ion, financial advancement or personnel benefits
promotional progression, financial advancement or personnel benefits

B. The indigent defense delivery system provides a professional work
environment and adequate operational resources such as office space,
furnishings, technology, confidential client interview a1 eas’ and current
legal research tools. The system includes juvenile representation resources
in budgetary planning to ensure parity in the allocation of equipment and
resources

i

A. The indigent defense delivery system supports requests for essential
expert services throughout the delinquency process and whenever
individual juvenile case 1epresentation 1equires these services for effective
and quality representation. These services include, but are not limited to,
evaluation by and testimony of mental health professionals, education
specialists, forensic evidence examiners, DNA expetts, ballistics analysis and
accident reconstiuction experts.

The indigcnt Defense Dclivcry System Utilizes Expert and
Ancillary Services to Provide Quallty Juvenile Defense Services

B. The indigent defense delivery system ensures the provision of all
litigation support services necessary for the delivery of quality services,
including, but not limited to, interpreters, court 1eporters, social workers,
investigators, paralegals and other support staff.

The Indigent Defense Delivery System Supervises Attorneys
and Staff and Monitors Work and Caseloads

A The leadership of the indigent defense delivery system monitors defense
counsel’s caseload to permit the rendering of quality representation. The
workload of indigent defenders, including appointed and other work,
should never be so laige as to interfere with the rendering of zealous
advocacy or continuing client contact nor should it lead to the breach of
ethical obligations.”’ The concept of workload may be adjusted by factors
such as case complexity and available support services

B. Whenever it is deemed appropiiate, the leadership of the indigent
defense delivery system, in consultation with staff, may adjust attorney case
assignments and resources to guarantee the continued delivery of quality
juvenile defense services

2 'The Indigent Defense Delivery System Supervises and
¢ Systematically Reviews Juvenile Defense Team Staff for
Quality According to National, State and/or Local
Performance Guidelines or Standards

A, The indigent defense delivery system provides supervision and
management direction for attorneys and all team members who provide
defense representation services to children !

B The leadership of the indigent defense delivery system adopts guidelines
and clearly defines the organization’s vision as well as expectations for the
delivery of quality legal representation. These guidelines should be
consistent with national, state and/ o1 local performance standards,
measutes o1 rules.'?

C. The indigent defense delivery system provides administrative
monitoring, coaching and systematic reviews for all attorneys and staff
representing juveniles, whether contract defenders, assigned counsel ot
employees of defender offices

The Indigent Defense Systern Provides and Supports
Comprehensive, Ongoing Training and Education for All
Attorneys and Support Staff Involved in the Representation of
Children

A. The indigent defense delivery system supports and encourages juvenile
defense team members through internal and external compiehensive
training™ on topics including, but not limited to, detention advocacy,
litigation and trial skills, dispositional planning, post-dispositional practice,
educational rights, appellate advocacy and administrative hearing

nal rights, 4 elia ocac

representation

B The indigent defense delivery system recognizes juvenile delinquency
defense as a specialty that 1equires continuous training in unique areas of
the law."* In addition to understanding the juvenile court process and
systems, juvenile team membezs should be competent in juvenile law, the
collateral consequences of adjudication and conviction, and other disciplines
that uniquely impact juvenile cases, such as, but not limited to:

1. Administrative appeals

2. Child welfaie and entitlements

3. Child and adolescent development

4. Communicating and building attorney-client relationships with

children and adolescents

5. Community-based treatment resources and programs

6. Competency and capacity

7. Counsel’s role in treatment and pioblem solving couits'

8. Dependency court/abuse and neglect court process

9. Diversionary programs

10. Drug addiction and substance abuse

11 Ethical issues and considerations

12. Gender-specific programming

13 Immigration

14 Mental health, physical health and treatment




15. Racial, ethnic and cultural understanding

16. Role of parents/ guardians

17. Sexual orientation and gender identity awareness

18. Special education

19. Transfer to adult court and waiver hearings

20 Zero tolerance, school suspension and expulsion policies

" The Indjgent Defense Delivery System Has an Obligation to
Present Independent Treatment and Disposition Alternatives to
the Court

A. Indigent defense delivery system counsel have an obligation to consult
with clients and, independent from court or probation staff, to actively seek
out and advocate for treatment and placement alternatives that best serve
the unique needs and dispositional requests of each child

B. The leadership and staff of the indigent defense delivery system work in
partnership with other juvenile justice agencies and community leaders to
minimize custodial detention and the incarceration of children and to
support the creation of a continuum of community-based, culturally
sensitive and gender-specific treatment alternatives.

C  The indigent defense delivery system provides independent post-
conviction monitoring of each child’s treatment, placement o1 progiam to
ensure that rehabilitative needs are met. If clients’ expressed needs are not
effectively addressed, attoineys are responsible for intervention and
advocacy before the appropriate authority

The Indigent Defense Delivery System Advocates for the
Educational Needs of Clients

A The indigent defense delivery system recognizes that access to education
and to an appropriate educational curriculum is of paramount importance
to juveniles facing delinquency adjudication and disposition.

B. The indigent defense delivery system advocates, either through direct
representation o1 through collaborations with community-based partners, for
the appropriate provision of the individualized educational needs of clients

C. The leadership and staff of the indigent defense delivery system work
with community leaders and 1elevant agencies to advocate for and support
an educational system that recognizes the behavioral manifestations and
unique needs of special education students

D. The leadership and staff of the indigent defense delivery system work
with juvenile court personnel, school officials and others to find alternatives
to prosecutions based on zero tolerance or school-related incidents

The Indigent Defense Delivery System Must Promote Fairness
and Equity For Children

A, The indigent defense delivery system should demonstrate strong support
for the right to counsel and due process in delinquency courts to safeguard a
juvenile justice system that is fair, non-discriminatory and rehabilitative.

B The leadership of the indigent defense delivery system should advocate
for positive change through legal advocacy, legislative improvements and
systems reform on behalf of the children whom they serve

C. The leadership and staff of the indigent defense delivery system are
active participants in the community to improve school, mental health and
other treatment services and opportunities available to children and families
involved in the juvenile justice system

Notes

! These principles were developed over a one-year period through a joint collaboration
between the National Juvenile Defender Center and the American Council of Chief
Defenders, a section of the National Legal Aid and Defender Association (NLADA), which
officially adopted them on December 4, 2004

2387US.1 (1967). According to the IJA/ ABA Juvenile Justice Standard Relating to Counsel
for Private Parties 31 (1996), “the lawyer's principal duty is the representation of the client's
legitimate interests” as distinct and different from the best interest standard applied in
neglect and abuse cases. The Commentary goes on to state that “counsel's principal
responsibility lies in full and conscientious representation” and that “no lesser obligation
exists when youthful clients or juvenile court proceedings are involved ”

8 For purposes of these Principles, the term “delinquency proceeding” denotes all
proceedings in juvenile court as well as any proceeding lodged against an alleged status
offendet, such as for truancy, running away, incorrigibility, etc

4 Common findings among these assessments include, among other barziers to adequate
representation, a lack of access to competent counsel, inadequate time and resources for
defenders to prepare for hearings or trials, a juvenile court culture that encourages pleas to
move cases quickly, a lack of pretrial and dispositional advocacy and an over-reliance on
probation. For more information, see Selling Justice Short: Juvenile Indigent Defense in Texas
(2000); The Children Left Behind: An Assessient of Access to Counsel and Quality of
Representation in Delinquency Proceedings in Louisiana (2001); Georgia: An Assessiient of Access
to Counsel and Quality of Representation in Delinguency Proceedings (2001); Virginia: An
Assesstient of Access to Counsel and Quality of Representation in Delinquency Proceedings (2002);
An Assessment of Counsel and Quality of Representation in Delinquency Proceedings in Ohio
(2003); Maine: An Assessment of Access to Counsel and Quality of Representation in Delinquency
Proceedings (2003); Maryland. An Assesstent of Access to Counsel and Quality of Representation
in Delinquency Proceedings (2003); Montaia: An Assessment of Access to Cotunsel and Quality of
Representation in Delinquency Proceedings (2003); North Carolina: An Assessinent of Access to
Counsel and Quality of Representation in Delinquency Proceedings (2003); Pennsyloania: An
Assessment of Access to Counsel and Quality of Representation inn Delinquency Proceedings (2003);
Washingtorr: An Assessment of Access to Counsel and Quality of Repiesentation in Juvenile
Offender Matters (2003)

5 American Bar Association Ten Principles of a Public Defense Delivery System (2002), Principle 3

§ A conflict of interest includes both codefendants and intra-family conflicts, among other
potential conflicts that may arise. See also Awrericant Bar Association Ten Principles of a Public
Defense Delivery Systen (2002), Principle 2

7 For purposes of this Principle, the term “transfer/waiver proceedings” refers to any
proceedings related to prosecuting youth in adult court, including those known in some
jurisdictions as certification, bind-over, decline, remand, direct file, or youthful offenders

8 American Bar Association Ten Principles of a Public Defense Delivery System (2002), Principle 8
9 American Bar Association Ten Principles of a Public Defense Delivery Systent (2002), Principle 4

¥ See National Study Commission on Defense Sexvices, Guidelines for Legal Defense Systerns
in the United States (1976), 51, 5 3; American Bar Association, Standards for Criminal Justice,
Providing Defense Services (3rd ed , 1992), 5-5.3; American Bar Association, Standards for
Criniinal Justice: Prosecution Function and Defense Finction (3rd ed , 1993), 4-1 3(e); National
Advisory Comamission on Criminal Justice Standards and Goals, Report of e Task Force o
Courts, Chapter 13, “The Defense” (1973), 13 12; National Legal Aid and Defender
Association and Ametican Bar Association, Guidelines for Negotiating and Awarding Contracts
Jor Criminal Defense Services (NLADA, 1984; ABA, 1985), 116, I11-12; National Legal Aid and
Defender Association, Standards for the Adwinistration of Assigned Counsel Systents (1989),
41,41 2; ABA Model Code of Professional Responsibility. DR 6-101; American Bar Association Ten
Principles of a Public Defense Delivery System (2002), Principle 5

X American Bar Association Tert Principles of a Public Defense Delivery Systen (2002), Principles
6 and 10

2o example, Institute of Judicial Administration-Ametican Bar Association, Juvenile
Justice Standards (1979); National Advisory Commission on Criminal Justice Standards
and Goals, Report of the Task Force on Couris, Chapter 13, “The Defense” (1973); National
Study Commission on Defense Services, Guidelines for Legal Defense Systems in the United
States (1976); American Bar Association, Standards for Criminal Justice, Providing Defense
Services (3rd ed., 1992); American Bar Association, Standards for Criminal Justice
Prosecution Function and Defense Function (3rd ed , 1993); Standards and Evaluation Design
for Appellate Defender Offices (NLADA, 1980); Pei formance Guidelines for Crintinal Defense
Representation (NLADA, 1995)

18 Awmerican Bar Association Ten Principles of a Public Defense Delivery Systen (2002), Principle
9; National Legal Aid and Defender Association, T raining and Developnient Standards (1997),
Standards 1 to 9

 National Legal Aid and Defender Association, Trining and Development Standards (1997),
Standard 7 2, footnote 2

¥ American Council of Chief Defenders, Ten Ternets of Fair and Effective Problem Solving
Courts (2002)
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the juvenile delinquency court system. The
breadth of knowledge and wisdom that result
from experience are critical to ensure that this
complex court serves the best interests of the
community and its youth. The DELINQUENCY
GUIDELINES recommends six continuous
years as the minimum time for a judge or
judicial officer to spend on the juvenile delin-
quency court hench.

5. All Members of the Juvenile Delinquency
Court Shall Treat Youth, Families, Crime
Victims, Witnesses, and Otbers With
Respect, Dignity, Courtesy, and Cultural
Understanding — The juvenile delinquency
court must be accessible, understandable,
and respectful to persons of all ages, cul-
tures, and abilities, in its processes, its writ-
ten materials, and its verbal and non-verbal
communications

All members of the juvenile delinquency court
system, from intake, assessment, diversion, court-
room, and disposition services, must understand
and appreciate the ethnic and cultural traditions
and mores, the socio-economic circumstances,
the gender differences, the disabilities, and the
strengths of those who enter the juvenile delin-
quency system All members of the juvenile
delinquency court should understand how courts
can positively impact disproportionate minority
contact, and should design and monitor decision
points to ensure fair and consistent decision-
making that minimizes the possibility of bias.

Effective juvenile delinquency court systems
ensure certified interpreters are available to assist
families who do not speak English or are hearing
impaired; legal materials are available in the lan-
guage of significant ethnic groups in the jurisdic-
tion that do not speak English; and, services are
designed with appropriate cultural and cognitive
understanding Juvenile delinquency courts of
excellence strive to set their hearings and
appointments at times that will minimize youth
iSSi s missing work
6. Juvenile Delinquency Court Judges

Sbould Ensure Tbeir Systems Divert
Cases to Alternative Systems Whenever
Possible and Appropriate — Juvenile
delinquency courts should limit formal pro-
cessing of petitions to cases where it is appar-
ent that law enforcement diversion,
prosecutor diversion, or juvenile delinquen-
cy court diversion to community services,
has failed to protect, or will be ineffective in
protecting the community from significant
risk of barm.

Juvenile delinquency courts should encourage

law enforcement and prosecutors to consider
diversion for every status offender, every first-
time, non-violent misdemeanant offender, and
other offenders as appropriate. Juvenile delin-
quency court judges should engage the commu-
nity, law enforcement, and the prosecutor to
develop diversion programs, including dispute
resolution alternatives. Juvenile delinquency
court judges should participate in the creation
and ongoing monitoring of these programs to
ensure that they are successfully diverting appro-
priate alleged juvenile offenders

7 Youth Charged in the Formal Juvenile
Delinquency Court Must Have Qualified
and Adequately Compensated Legal
Representation — Alleged and adjudicated
delinquent youth must be represented by
well trained attorneys with cultural under-
standing and manageable caseloads.
Juvenile delingquency court administrative
Judges are responsible to ensure that counsel
is available to every youth at every bearing,
including post-disposition reviews and reen-
try hearings.

Juvenile delinquency court judges and judicial
officers should be extremely reluctant to allow a
youth to waive the right to counsel On the rare
occasion when the court accepts a waiver of the
right to counsel, the court should take steps to
ensure that the youth is fully informed of the con-
sequences of the decision A waiver of counsel
should only be accepted after the youth has con-
sulted with an attorney about the decision and
continues to desire to waive the right

8 Juvenile Delinquency Court Judges
Should Ensure Crime Victims Have
Access to ANl Pbases of the Juvenile
Delinquency Court Process and Receive
All Services to Which They Are Entitled
by Law — The prosecutor, probation officer,
or both, should provide victim advocates to
assist crime victims throughout the court
process. Crime victims should be welcomed,
respected, listened to, and involved in system
improvement efforts.

Juvenile delinquency court judges should
ensure that crime victims are encouraged to par-
ticipate in the juvenile delinquency court process
by providing safe and separate waiting rooms,
providing assistance in submitting victim impact
statements, and making enforced orders of resti-
tution. Judges should ensure that offending youth
have opportunities to learn the impact of crime
on the victim through victim impact panels or
other methods, and that programs exist to assist
youth to earn and pay restitution to victims.
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Ryan*, a 17-year-old boy, represented himself during his delinguency trial on a burglary charge. Like in many Ohic
juvenile cases, the record of Ryan's case contained no information indicating whether he was even informed he had a
right to be represented by a lawyer. Without a lawyer to guide him, Ryan lost his trial, was adjudicated delinquent and
was sentenced to an Ohio Department of Youth Services facility for a minimum of 1 year and a maximum of four years.
Ryan appealed his case. After Ryan had served 10 and a half months of his sentence in a correctional facility, the
appeals court overturned his conviction and sent the case back to the trial court so that Ryan could be "fully apprised
of his right to counsel.” When the case was returned to the trial court, the burglary charge against Ryan was ultimately

stice that Ryan suffered, Ghio taxpayers also paid a price. Ryan's unwarranted

incarceration and subsequent legal expenses cost taxpayers roughly $50,175."

*Ryan is a fictitious name we have used to protect the child s canfidentiality

yan's story is far from an isolated inci-

dent in Ohio. Unfortunately, Ohio stands

out as a jurisdiction where the right to
counsel in a juvenile delinquency proceeding
has become anittusion.

According to a recent report by the Children’s
LLaw Center and the National Juvenile Defender

I
i dismissed. in addition to the inju

Center, as many as 80 percent of children
charged with criminal wrongdoing in some Ohio
juvenile courts are not represented by counsel.
Most of these children waive their right to legal
representation shortly after their arrest? In
many instances, they do so without a full
understanding of the consequences of that
waiver, Eager to move cases through the

system quickly, judges, magistrates, pros-
ecutors and probation officers do not take
the time to ensure that these children are
aware of the complexities of the juvenile
justice system, the role that defense coun-
sel plays in that system, and the possible
repercussions of a finding of delinquency

The National Office of the ACLU, Children’s
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Law Center, ACLU of Chio and the Office of the
Ohio Public Defender are urging the GChio
Supreme Court to support our effort to protect
the right to legal representation in juvenile
delinquency proceedings by ensuring that all
waivers of that right are knowing and voluntary.
The Ohio Rules of Juvenite Procedure currently
permit a child to waive his or her right to an
attorney in all proceedings except those in which
the court considers transferring the case to
adult court for criminal prosecution.® However,
the Rules do not require that the child consult
with an attorney prior to waiving the right.

Specifically, we have filed a petition to the Chio
Supreme Court to amend the Ohio Juvenile
Court Rules to ensure that no child waives his
or her right to legal counsel in a juvenile delin-
quency proceeding without first consutting
with an attorney.

The United States Supreme Court has man-
dated that juveniles facing delinguency pro-
ceedings have the right to the aid of counsel to
protect their legal interests. In In re Gault, 387
US. 1(1967), the Court stated that, given the
complexities of our legal system, the “juvenile
needs the assistance of counsel to cope with
problems of law, to make skitled inquiry into
the facts, to insist upon regularity of the pro-
ceedings, and to ascertain whether he has a
defense and to prepare and submit it.” “Under
our Constitution, the condition of being a
[child] does not justify a kangaroo court.”™

THE NEED FOR RULE CHANGE iN OHIO

A. WIDESPREAD WAIVER OF COUNSEL
HARMS CHILDREN AND SOCIETY, AND
IMPEDES THE FAIR ADMINISTRATION
OF JUSTICE

The harm from widespread waiver is felt in vir-
tuatly all areas of the juvenile justice system.
Legal counsel for court-involved children is
necessary to ensure that the children are not
unnecessarily detained prior to the disposition
of their case or committed to institutional con-

finement afterwards® Children who forgo
counsel tend to enter admissions of guilt even
though they may have meritorious defenses or
may be innocent.” According to the CLC report,
roughly 15 percent of those children commit-
ted to Ohio Department of Youth Services
{ODYS] correctional facilities and 20 percent of
those placed at community corrections facili-
ties were unrepresented by counsel during
their delinquency proceedings.®

Greater rates of incarceration are not only
dangerous to the children being jailed, but
they are also more costly and dangerous for
society. Ohio taxpayers spend $49,440 for each
child who is committed to and remains at an
0DYS correctional facility for 10.4 months, the
average length of stay’ Children placed in

ating a juvenile court record that may impede
their life chances for years to come. As a result,
juvenile court judges can neither ensure that
they are issuing just or accurate findings, nor
can they ensure that the individual needs of
each child charged with wrongdoing are met
with appropriate responses,

B. CHILDREN NEED THE ASSISTANCE
OF COUNSEL TO PROTECT THEIR
LEGAL INTERESTS

A growing body of social science research sup-
ports the need for the guiding hand of counsel
as articulated in Gault Researchers have
found that even adult defendants have diffi-
culty understanding judicial admonitions

The “juvenile needs the assistance of counsel to cope
with problems of law, to make skilled inquiry into the

facts, to insist upon regularity of the proceedings, and -
to ascertain whether he has a defense and to prepare

el
andsu bmitit.” - UNITED STATES SUPREME COURT, /N RE GAULT, 387U.S.1(1967}

detention or corrections are more vulnerable
to assault, suicide and sexual abuse, and they
are more likely to commit further crimes after
they are released.” in Ohio, 35.8 percent of
children committed to GDYS facilities will
commit another offense within three months
of their release’ and 53 percent will recidivate
within two and a half years.”

Widespread waiver by children causes the
public to lose confidence in the fairness of the
juvenile justice system. Children without
lawyers act hastily under the mistaken belief
that their cases will be resolved quickly and
positively, especially when they are detained. In
an effort to resolve their cases, these children
will often act against their legal and rehabilita-
tive interests. Lacking the advice of an attor-
ney, they may admit charges of delinquency
without appreciating the consequences of cre-

when entering pleas. There is no reason to
believe that children will have any better
understanding of the legal concepts or termi-

nology imbedded in the process.”

Other studies indicate that children, particu-
larly children in the juvenile justice system, are
less likely than adutlls ¢

guences of the decisions they make in court,
For example, one recent study examining the

~ omrrasiaba tha
O appreciaie e Conse-

legal decision-making processes of court-
involved children found that adolescents “are
more likely than young adults to make choices
that reflect a propensity to comply with
authority figures,” and less likely or less able
to recognize the risks inherent in their
choices.” Juveniles who are below average in
intelligence are more likely than others to be
impaired in abilities relevant to legal decision-
making. This risk is amplified because a high
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proportion of youths in the juvenile justice sys-
tem are of below-average intelligence *

Moreover, it is widely recognized that chil-
dren charged with wrongdoing suffer from
a host of issues that make it less likely that
they can safeguard their own interests
during their proceedings."

According to currently available
information:

» Roughly 75 percent of Ohio’s incarcer-
ated youth need mental health serv-
ices.” Fifty-five percent of the girls
incarcerated in the Scioto Correctional
Facility have a mental health disorder;
42 percent take psychiatric medication.™

« Qver 44 percent of children committed
to ODYS have special educational needs
as compared to 14 percent of children
__in the general Ohio school population”
and 10 percent of children nationally.”

+ Many children in the juvenile justice
system have been victims of abuse or
neglect. Abused and neglected kids are

50 percent more likely than other chil-
" dren to be arrested while a juvenile; 40
percent more likely to be arrested for a

violent ¢crime once becoming an adult;
and 33 percent more likely than other
children to abuse drugs.”

» Nationally, 70 percent of incarcerated

« One study found that 48.9 percent of
the female juvenile offenders sam-
pled were experiencing symptoms of
post-traumatic stress disorder at the
time of the study and that female
juvenile offenders were 50 percent
more likely to suffer from PTSD than
their male counterparts.”

C.OTHER STATES HAVE TAKEN
STEPS TO ENSURE MEANINGFUL
ACCESS TO COUNSEL

Other states, including all of Ohia’s neighboring
states, have taken steps to implement the man-
dates of Gault by ensuring that children have
meaningful access to counsel and are able to
make informed decisions about their legal rep-
resentation. For example, lowa does not allow a
juvenile of any age to waive counsel at any delin-
quency proceeding. Nine other states (Kansas,
Massachusetts, Montana, New Jersey, New
Mexico, North Carolina, Oklahoma, West
Virginia and Wisconsin) prohibit juveniles from
waiving counsel depending on their ages. Fifteen
states (Colorado, Connecticut, Indiana, Kansas,
Kentucky, Louisiana, Massachusetts, Maryland,
Montana, New Jersey, North Carolina, Oklahoma,
Vermont, Virginia, and Wyoming] protect the
child's right to counsel by mandating specific
guidelines for waiver, like requiring waiver to
occur in the in the presence of, and after consul-
tation with, counsel. In 2005, the Pennsylvania
Supreme Court adopted new juvenile court rules
that prohibit the child’s guardian from waiving
the right to counset for the child.

ORGANIZATIONS AND EXPERTS
B STRONGLY DISFAVOR WAIVER OF

B counseL

i D. NATIONAL PROFESSIONAL

National professional organizations and experts
recognize that children should not be left to nav-
igate the complex and adversarial delinquency
proceedings on their own. Juvenile delinquency
court judges and judicial officers, and the rules
under which they operate, should ensure that
children’s due process rights, including the right
to counsel, are protected at all costs. As aresult,
these organizations and experts agree that
judges and judicial officers should not permit
children to waive counsel except under extreme
circumstances, and even then, not before having
had the opportunity to meaningfully confer with
counsel about the decision.

In August 2005, the National Council of
Juvenite and Family Court Judges NCJFCJ},
a membership organization consisting of
over 1700 juvenile and family court judges,
commissioners, magistrates and referees,
issued national juvenile delinquency guide-
lines which identify 16 Key Principles neces-
sary to form a juvenile delinquency court of
excellence. Principte number 7 calls for juve-
nile court administrators to ensure that
“counsel is available to every youth at every
hearing, including post-disposition reviews
and reentry hearings.”® The NCJFCJ advises
that “[jluvenile delinquency court judges and
judicial officers should be extremely reluc-
tant to allow a youth to waive the right to
counsel” and on the ‘rare occasions” that
judges do permit children to waive, the
“waiver of counsel should only be accepted
after the youth has consulted with an attor-
ney about the decision and continues to
desire to waive the right.”®

In January 2005, the American Council of
Chief Defenders and the National Juvenile
Defender Center promulgated core national
criteria by which indigent defense delivery
systems and the branches of government
responsible for the provision of counsel may
fully implement the holding of In Re Gault®

First among the ten principles calls upon each

juvenile justice system to “uphold juveniles’
throughout the delinquency
process and recognizes the need for zealous
representation to protect children.” A subsec-
tion to that principle specifically notes that the

system should ensure that children do not

Similarly, the national juvenile justice stan-
dards promulgated by the Institute of Judicial
Administration the Bar
Assaciation recommend that “a juvenile’s
right to counsel may not be waived.”™

and American

CONTINUED ON REVERSE



JUVENILE RIGHT To coUNSEL N

I
THE JUDICIARY SHOULD TAKE THE
LEAD IN SAFEGUARDING THE RIGHT
TO COUNSEL FOR JUVENILES IN OHIO

Judges and judicial officers should take the lead
in protecting the right to counsel for juveniles in
Ohio because they are the gauge by which the
general public evatuates the fairness and effi-
ciency of the juvenile court system. The NCJFCJ
has recently stated that the role of the juvenile
court judge includes “leadership, collaborative,
and advocacy components, as well as com-
menting on, and if necessary, drafting legisla-
tion that the judge believes is necessary to
complete the work of the juvenile delinquency
court.” With respect to ensuring that counsel is
available to children prior to entertaining a
waiver, the NCJFCJ urges that judges “work
with the public defender, private bar, funding
sources, and the legislature to overcome” bar-
riers to meaningful access to counsel.

" TAKE ACTION

More information may be obtained by
contacting Vincent Warren and Robin
Dahtberg, Senior Staff Attorneys, Racial
Justice Working Group, American Civil
Liberties Union, at: vwarrenf@aclu.org
or rdahlberg(daclu.org or Kim Brooks
Tandy, Executive Director, Children’s Law
Center, Inc., at kimbrooksf{dfuse.net.
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Ohio children affected by waiver of counsel

Kristal's story

Kristal was 13 years old when she was charged in
Cuyahoga County with delinquency for breaking into her
mother’s bedroom and taking money. She denies taking
any money or entering her mother’s room for that purpose.
Kristal was charged with felony burglary.

At a court appearance, Kristal waived her right to counsel.
Lacking a lawyer, she admitted to the charges before the
court read her rights to her, including her right to a trial.
From Kristal's point of view, she did see any point in having
a trial—or an attorney—after she had already admitted to
the charges. The following month, Kristal appeared in
court for sentencing, again waiving her right to counsel,
and the court placed Kristal on probation for an indefinite
period of time.

o - A year later, Kristal, while still on probation but living with
her grandmother, left home overnight without permission. When she returned, Kristal, her
grandmother, and the family therapist went to see Kristal's probation officer. During that
meeting, Kristal's probation officer took Kristal into the courtroom to see the Magistrate and filed
a court order violation against her for leaving home and not following the rules. Kristal did not
have a court date set for this day, and she and her grandmother were unaware that Kristal
would be placed before the court.

During the proceeding, the court did not ask Kristal if she wanted an attorney to assist her, and
no counsel was present or appointed to represent her. Kristal admitted to the charge. Her
probation officer first asked the court to commit her to 90 days in county detention, but then
increased the request o six months in DYS custody. Kristal was not provided with counsei, who
could have advocated for no or reduced detention. Lacking advocacy on her behalf, Kristal was
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committed to DYS for a minimum of SiX Montns, maximum 10 ner Z21st oirnaay.

Ryan's story
Ryan, a 17-year-old boy, represented himself during his delinquency trial on a burglary charge

in Ciark County. Ryan took his case to triai, claiming his innocence. Like in many Ohio juvenile
cases, the record of Ryan's case contained no information indicating whether he was even
informed he had a right to be represented by a lawyer. Without a lawyer to guide him, Ryan
struggled in presenting testimony and evidence, and in knowing how or when to object to other
improper testimony. Ryan lost his trial, was adjudicated delinquent and was sentenced to a
DYS facility for a minimum of one year and a maximum to his 21st birthday.

Ryan appealed his case. After he had served ten months of his sentence in a correctional
facility, the appeals court overturned his conviction and sent the case back to the trial court so
that Ryan could be "fully apprised of his right to counsel.” When the case was retumed to the
trial court, the burglary charge against Ryan was ultimately dismissed. Ryan's incarceration and
subsequent legal expenses cost Ohio taxpayers more than $50,000.



Pamela's story:

Pamela was 15 years old and on probation when she was
charged in Licking County with delinquency for possessing
drugs after submitting to a urine test. The urine test revealed
evidence of drug use, a fact that, standing alone, may be
insufficient to support the charges.

Prior to appearing at her adjudication hearing on the drug
charge and an unrelated probation violation, Pamela signed a
series of “rights forms,” one of which indicated that she
wished to waive her right to counsel. Pamela, her mother,
and her probation officer attended the hearing; however, no
defense attorney or prosecutor was present. Pamela waived
her right to counsel “on the record” during the following brief
colloquy with the court, after which she admitted to the drug
charge:

. S THE COURT: In all of these cases you have the
rrght to be represented by an attorney at today’s hearing. Do you understand that?

PAMELA: Yes, sir.

THE COURT: If you cannot afford an attorney and you qualify under state guidelines, |
will appoint an attorney to represent you. Do you understand that?

PAMELA: Yes, sir.

THE COURT: On the new charge of felony five possession of drugs, do you wish to go
forward in that case without an attorney?

PAMELA: Yes, sir.
THE COURT: You do.
PAMELA: Yes.

With respect to the probation violation case, Pamela had previously requested an attorney; however,
her mother had not completed the court appointed attorney application in time for the court
proceeding. Subsequently, Pamela’s mother prompted Pamela to admit to the probation violation
without an attorney so, “That way we’'il be done.” At first, Pamela resisted proceeding without an
attorney. However, following questioning by the court, Pamela admitted to the probation violation as

well.

At the disposition proceeding, the court again failed to appoint counsel to or secure a valid waiver of
the right to counsel from Pamela and committed her to DYS for a minimum period of six months and
a maximum period extending to her 21st birthday. Following disposition, Pamela signed a form,
waiving her right to file written objections to the Magistrate’s Decision.

Pamela is currently incarcerated in a DYS facility and has filed an appeal. She has yet to receive
any drug or alcohol counseling in DYS, except for the Alcoholics Anonymous meetings that she

voluntarily attends.



A.C.'s story
A.C. was a 17-year-old honors student with no criminal record when he was arrested for

stealing American flags from neighbors’ yards shortly after the war in Iraq began. After A.C. told
the officers who arrested him that he would not speak to them without an attorney, the officers
transported him to the Hamilton County juvenile detention center, where he was held overnight.

The following morning, A.C. admitted to stealing the flags, without being advised of his right to
counsel and without having the charges against him—or their potential consequences—
explained to him in court. Without any knowledge of the juvenile court system, A.C. believed
that he would be released from detention if he owned up to what he had done. However, upon
confessing to the crime in court, A.C. was sentenced to two weeks in detention while a
probation investigation report was generated.

A.C.’s mother promptly retained a private attomey, who successfully withdrew A.C.’s plea on the
grounds that he had not been adequately advised of his right to counsel or the charges against
him. A.C. was immediately released. He ultimately admitted to a single count of theft, and the
remaining charges were dismissed. He did not serve any more time in detention.

R.B.'s story
R.B., age fifteen, was detained and charged with delinquency in Clark County Juvenile Court for

drug-related charges. During his arraignment, which neither of his parents attended, R.B. asked
the court if there was, “any way he could get out” of detention. R.B. also informed the court, “I'm
scared. | know | keep messing up, man, but I'm scared to go to court because | don't want to
get locked back up.” The Magistrate asked R.B. if he wanted an attorney, and R.B. responded,
“Yeah.” R.B. again asked if there was any way he could be released from detention, to which

the court responded, “Not right now.”

Approximately three weeks later, R.B. had an adjudication hearing. This time, both of his
parents appeared in court. R.B. was not represented by counsel and, aithough R.B. had
indicated at his arraignment that he wanted an attorney to represent him, the court did not
discuss the issue of counsel. During the adjudication hearing, R.B. entered a plea to amended
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charges and was found delinquent. Afterward, in response to questions from R.B’s father, the

court informed R.B.’s parents that if they could find a suitable program for R.B. to attend, the
court would consider not committing him to DYS.

One month later, R.B. appeared in court with his father for disposition proceedings. Again, R.B.
was not represented by counsel, did not waive counsel, and the court neither raised the issue
nor appointed a lawyer to R.B. at any point during the proceedings. Subsequently, the court
committed R.B. to DYS for a minimum of six months, maximum to his 21st birthday. R.B.
appealed, and the Second District Court of Appeals reversed his case, finding that his right to
counsel had been violated. See In re R.B., 2006-Ohio-264; 2006 WL 172367 (Ohio App. 2

Dist.)

R.B. was released from DYS after winning his appeal; however, he spent 183 days in a state
juvenile prison which, according to DYS figures, cost Ohio taxpayers approximately $33,719
(excluding two months of county detention costs): a very high price to pay considering the court
would have considered alternatives to incarceration for R.B. if only an advocate had presented
suitable programs to the court at disposition.



Support: Ohio organizations

The following organizations have read the White Paper (*A Call to Amend the Ohio Rules of
Juvenile Procedure to Protect the Right to Counsel”’) prepared by the American Civil Liberties
Union, the Children’s Law Center, the ACLU of Ohio, and the Office of the Ohio Public
Defender; agree that Ohio juveniles’ right to counsel must be better protected; support efforts to
amend the Ohio Rules of Juvenile Procedure to achieve this goal; and respectfully urge the
Supreme Court of Ohio to consider such amendments:

Children’s Defense Fund Ohio (CDF)

The mission of the Children's Defense Fund is to Leave No Child Behind and to ensure every
child a Healthy Start, a Head Start, a Fair Start, a Safe Start and a Moral Start in life and
successful passage to adulthood with the help of caring families and communities. CDF

provides a strong, effective voice for all the children of America who cannot vote, lobby or speak
for themselves. We pay particular attention to the needs of poor and minority children and
those with disabilities. CDF educates the nation about the needs of children and encourages
preventive investment before they get sick or into trouble, drop out of school, or suffer family
breakdown. CDF began in 1973 and is a private, nonprofit organization supported by
foundation and corporate grants and individual donations. As an independent voice for children,
CDF does not accept government funds.

Franklin County Public Defender
The mission of the Frankiin County Public Defender is to provide comprehensive legai
representation services in criminal, juvenile, and custody proceedings to indigent persons in
Franklin County so as to fulfill the constitutional mandate of “equal justice under the law.”

The Greater Cincinnati Criminal Defense Lawyers Association (GCCDLA)

GCCDLA is an organization of over 50 criminal defense attorneys in the Greater Cincinnati
region. The GCCDLA aggressively advocates for the constitutional rights of all those accused

of crime, whether they be indigent or otherwise able to afford legal counsel. Its members
represent the criminally accused at all levels of the criminal justice system.

Juvenile Justice Advocacy Alliance (JJAA)*

The Juvenile Justice Advocacy Alliance (formerly the Juveniie Justice Policy and Review
Committee) is an independent group of predominately youth-serving professionals and
concerned citizens in Cuyahoga County. The mission is to promote and advocate for the
delivery of effective, humane and just services and policies for youth involved in the juvenile
justice system in Cuyahoga County and beyond, as the best way to serve the safety and weli-

being of youth and the public.
*The JJAA is not incorporated as any legal entity — it is a citizen group, and the members who are part of the JUJAA
only endorse as individuals, not as representatives of their organizations.



Juvenile Justice Coalition (JJC)

The mission of the Juvenile Justice Coalition is to promote effective programs, equitable
treatment of youth, and public policy that will reduce juvenile delinquency in Ohio. JJC has
focused on two policy areas: encouraging community-based alternatives to institutionalization
and reducing minority overrepresentation in the juvenile justice system.

The Maumee Valley Criminal Defense Lawyers Association (MVCDLA)

The MVCDLA, founded in 1996, is an organization of approximately 100 attorneys representing
the criminally accused in northwest Ohio. The MVCDLA advocates for progressive laws and
policies consistent with constitutional principles with special concern for the rights of those
accused of criminal offenses. The MVCDLA'’s concern for the rights of those accused of crimes
naturally extends to those accused of being delinquent or unruly and the importance of their
right to counsel.

Montgomery Country Public Defender
The Law Office of the Public Defender operates to defend citizens who are accused of a
criminal offense and who are at risk for going to jail. This includes felonies, misdemeanors,
preliminary hearings, extraditions, and juvenile delinquency. We also handle some Children's
Services cases, some child support contempt cases, and we can assist with reductions in child
support.

Ohio Council of Churches
The Ohio Council of Churches seeks to challenge our members to learn from our diversity, to
witness to our faith, and celebrate our oneness with the Body of Christ. Among its strategies to
accomplish this is to advocate for social policies, seeking justice for and with those with no
voice.

Public Children Service Association of Ohio (PCSAO)

PCSAQO is a proactive coalition of Public Children Services Agencies that promotes

tha
development of sound public policy and program excellence for safe children, stable families,
and supportive communities. We do this through advocacy, research, training, consultation,

and technical assistance.

Voices for Children Ohio
Voices for Children of Greater Cleveland is a non-partisan group of public, not-for-profit and
private sector organizations who share a mutual concern about the present and future: OUR
CHILDREN. Through a collaborative effort and a collective voice, Voices for Children promotes
improvements in the well being of our community's children.
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February 23, 2006

Secretary Jo Ellen Cline

Commission on the Rules of Practice and Procedure
Supreme Court of Ohio

65 S. Front Street

Columbus, Ohio 43215

RE: Ohio Rules of Juvenile Procedure 3 and 29(B)

Dear Secretary Cline:

I write in support of the petition filed by the ACLU, the Office of the Ohio State Public
Defender, and the Children’s Law Center to amend the Ohio Rules of Juvenile Procedure
3 and 29(B) to require that children be prohibited from waiving counsel in delinquency
proceedings without first consulting with an attorney. I write not as an attorney but as an
educator with a history of working with children with disabilities in the juvenile and
criminal justice systems. I have served the Courts and the Civil Rights Division of the
U.S. Department of Justice and other organizations as an expert, monitor, and receiver in
cases involving education and special education services for incarcerated populations. As
a researcher, my colleagues and I have studied service delivery for students with
disabilities and the rates of identification of children with disabilities in juvenile
corrections.

Children with disabling conditions such as learning disabilities, emotional disturbance,
spe eech and language disorders, and mental retardation are disproportionately represented
in the Juvemle _]uSthG system Our research mdlcates that while 10-12 % of the school-
CLE\./ PUPUJGLIUIJ. mn l.llUDL DLaL\/D ID 1uuuuu\.«u auu lb\u\alvllls DJ_JD\/IC‘J uuuvauuu S VIUDD,
nationally, more than 34% of all youth receiving education services in juvenile
corrections are receiving special education services. The national average was obtained
through self report by juvenile corrections agencies in more than 2/3 of all states. This
average inciudes five states that reported in excess of 49% of all students in corrections
are receiving special education services as well as states that reported very low service
delivery rates. Based on my experience as a monitor and expert in cases involving
education services for incarcerated youth, I believe that states with very low rates of
identification have poorly developed links between juvenile corrections and the public
schools and in fact, have many more students eligible for special education services that
are not being served.

There is no evidence that children with dlsablhtles commit more acts of delinquency than
peers w1thout disabilities, however, there is sufﬁ01ent ev1dence that they are
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overrepresented in juvenile corrections. While several theories have been developed to
explain the phenomena of disproportionate representation of youth with disabilities in the
system, the most plausible is “differential treatment.” This explanation suggests that the
ways in which youth present themselves to arresting officers, juvenile court intake
workers, and juvenile court judges increases the likelihood that they will be detained
prior to hearings and more likely to be committed to juvenile corrections rather receive
alternative dispositions.

By definition, youth with disabilities have characteristics that may interfere with their
ability to effectively communicate with law enforcement and the Courts. Some youth
have difficulty processing and retaining newly presented information, others have
difficulty communicating with others, and some are highly distractible. Other youth have
difficulty attending to relevant aspects of instructions and have difficulty making choices
or make choices without relying on all available information. When youth - out of fear,
ignorance, or inability - fail to respond to questions and avoid eye contact with law
enforcement and the Courts, their behavior is more likely to be suspect.

The proposed rule change prohibiting children from waiving counsel in delinquency
proceedings without first consulting with an attorney, increases the likelihood that
children with disabilities and other youth will receive a fair hearing in court. I encourage
the Supreme Court of Ohio amend its rules of practice and procedure to ensure that all
children have the opportunity to talk with counsel before waiving their right to legal
representation in court.

Sincerely,

rn & T
D)

Peter E. Leone, Ph.D.
Professor & Director, National Center on Education,

MNigakhiiity and Twwanila Tiatina
Ldaviiity, diiud JUVENIC JuUStice
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February 25, 2006

Secretary Jo Ellen Cline

Commission on the Rules of Practice and Procedure
Supreme Court of Ohio

65 S. Front St.

Columbus, OH 43215

Dear Secretary Cline:

This letter is in support of the request by the National Office of the ACLU, the Children s Law Center,
ACLU of Ohio, and the Office of the Ohio Public Defender to the Supreme Court of Ohio s Commission
on the Rules of Practice and Procedure to consider changes to the Ohio Rules of Juvenile Procedure
regarding waiver of the right to counsel.

I understand that according to a recent report by the Children s Law Center, and data supplied as part of
this request, as many as 80% of children charged with criminal wrongdoing in some Ohio juvenile courts
are not represented by counsel, and roughly 15% of children committed to Ohio Department of Youth
Services facilities and 20% of those placed at community corrections facilities were unrepresented by
counsel during their delinquency proceedings. These numbers seem to reflect a system of limited advocacy,
in particular at the early stages of juvenile court proceedings when youth face hearings regarding detention.

I currently serve as Chief Executive Officer of the National Partnership for Juvenile Services, which
includes the Council for Educators of At-Risk and Delinquent Youth, the Juvenile Justice Trainers
Association, the National Association of Juvenile Corrections Agencies, and the National Juvenile
Detention Association. These organizations serve as organizations for state and local agencies providing
detention and correctional training, technical assistance and programming for youth in the juvenile justice
system. It is unfortunate that facilities too often receive youth who have gone unrepresented in their
delinquency cases, and in a number of cases, should not be confined at all. Residential service providers
are too often in the position of receiving questions and concerns of youth that should be directed to an
attorney because the youth has waived the right to counsel, or counsel has not yet been appointed.

Further, the lack of advocacy at detention hearings results in many youth being detained that could be
diverted to far less expensive and equally as effective alternative programs or even released. It has been
documented that the average cost for one (1) secure detention bed exceeds $1.25 million over a twenty
year period. Costs for a longer term secure youth corrections bed far surpasses that of detention. Recent
reports suggest that the cost for a single bed in the State of Connecticut is in excess of $325,000.00 per

year.

Early appointment of counsel, even prior to detention hearings as has now been legislated in Virginia,
can resuit in more efficient and cost-effective use of detention facilities. Such appointments also help to
ensure that youth do not languish unnecessarily in juvenile detention facilities, and that their cases are
resolved expeditiously. The benefits of prohibiting waiver protect not only the youth and his or her

rights throughout the proceedings, but in general produce more just and effective outcomes.

I hope that the Ohio Supreme Court will consider this very important issue and protect the rights of youth
in Ohio in the delinquency system by putting these measures in place. I thank you for your time and
consideration, and am happy to answer any further questions you may have of me or my organization.

Sincerely,

Earl L. Dunlap
Chief Executive Officer
National Partnership for Juvenile Services




National Juvenile Defender Center

1350 Connecticut Avenue NW, Suite 304 | Washington, DC 20036 | Phone: 202.452.0070 | Fax: 202.452 1205 | Email: inquiries@njdc.info

February 28, 2006

Secretary Jo Ellen Cline
Commission on the Rules of
Practice and Procedure
Supreme Court of Ohio

65 South Front Street
Columbus, Ohio 43215

Dear Secretary Cline:

On behalf of the National Juvenile Defender Center, I write to express my strong support
for the proposed amendments to Ohio Rules of Juvenile Procedure 3 and 29(B) that
would prevent children from waiving their right to counsel unless the child has first
consulted with an attorney and the court has determined on the record that the child’s
waiver is knowing and intelligent. The National Juvenile Defender Center is an advocacy
organization that works across the country to ensure excellence in juvenile defense and to

promote justice for all children.

Nearly three years ago, the National Juvenile Defender Center and its partners issued
Justice Cut Short: An Assessment of Access to Counsel and Quality of Representation in
Delinquency Proceedings in Ohio. This comprehensive assessment of defense services
was based on extensive surveys of juvenile justice personnel, interviews with hundreds of
youth, and first-hand observation of courtroom proceedings by trained investigators. One
of our key findings was that staggering numbers of Ohio youth waive their constitutional
right to an attorney, even during the most critical stages of delinquency proceedings. We
found that children’s waiver of counsel is both widespread and widely tolerated in Ohio,
and our investigators observed that it occurred without youth receiving proper
advisements of their rights from judges and magistrates. In fact, as many as 80% of youth
proceeded through Ohio’s delinquency system without the “guiding hand of counsel”
required by In re Gault, 387 U.S. 1 (1967). ~

The high rates of waiver in Ohio and elsewhere are particularly troubling given our
knowledge of adolescent judgment and decision-making. Legal rules about the right to
counsel can be difficult to grasp for individuals not trained in the law, especially children;
one study by psychologists Grisso and Pomicter found that nearly 80% of youth do not
understand the concepts entailed in the Miranda rights. Moreover, psychological studies
consistently confirm what parents of teenagers have long known: adolescents evaluate
risk differently than adults. In particular, youth are impulsive, easily influenced by others,
and tend to focus on short-term consequences. Youth in the juvenile justice system also
suffer from learning disabilities and mental illness at disproportionate rates, which can
further complicate the decision process. Youth facing delinquency proceedings are in
great danger of making a hasty or uncomprehending decision to waive their right to an
attorney — a decision that will affect the rest of their lives.

ensuring excellence in juvenile defense and promoting justice for all children

http://www.njdc.info




In light of these considerations, the National Juvenile Defender Center and other
professional organizations advocate policies to ensure that the procedure by which youth
can waive counsel is adequate to protect their rights. The Juvenile Justice Standards
issued by the Institute for Judicial Administration and the American Bar Association, as
well as the Ten Core Principles for juvenile indigent defense promulgated by NJDC and
the American Council of Chief Defenders, recommend that children be prevented from

waiving counsel.

The National Counsel of Juvenile and Family Court Judges (NCJFCJ) has also recently
issued Juvenile Delinquency Guidelines that address children’s waiver of counsel.
NCJFCJ notes that, contrary to the expectations of many court personnel, juvenile
delinquency courts find that providing children with counsel facilitates earlier resolution
of cases. To increase the efficiency and fairness of courtroom proceedings, NCJFCJ urges
delinquency courts to appoint counsel early and permit waiver only rarely. The proposed
amendments to Ohio’s rules would conform to NCJFCJ’s recommendation that judges
should accept a child’s waiver of counsel only after the youth has consulted with an
attorney and persists in his or her desire to waive the right.

Over half of the United States now safeguard children’s constitutional rights and improve
delinquency court effectiveness by limiting waiver of counsel in some fashion. The
proposed amendments to Ohio Rules of Juvenile Procedure 3 and 29(B) would bring
Ohio into step with this trend by requiring that children’s waiver of counsel is
constitutionally adequate and follows consultation with an attorney. This sensible reform
acknowledges the realities of adolescent development and would be an effective way to
address the high rates of waiver documented in Ohio. The National Juvenile Defender
Center hopes that the courts of Ohio will join other leading jurisdictions across the
country in reaping the significant benefits of this simple change.

Sincerely,

PatriciaPuritz
Executive Director
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NATIONAL ASSOCIATION OF
CRIMINAL DEFENSE LAWYERS

March 3, 2006

Secretary Jo Ellen Cline

Commission on the Rules of Practice and Procedure
Supreme Court of Ohio

65 South Front Street

Columbus, Ohio 43215

Dear Secretary Cline:

I write to express my strong support for the proposed amendments to Ohio
Rules of Juvenile Procedure 3 and 29(B) that would prevent children from waiving
their right to counsel unless the child has first consulted with an attorney and the
court has determined on the record that the child’s waiver is knowing and intelligent.
NACDL is the preeminent organization in the United States advancing the mission
of the nation’s criminal defense lawyers to ensure justice and due process for persons
accused of crime or other misconduct. A professional bar association founded in
1958, NACDL’s more than 12,500 direct members - and 90 state, local, and
international affiliate organizations with another 35,000 members - include private
criminal defense lawyers, public defenders, active U.S. military defense counsel, law
professors and judges committed to preserving fairness within America’s criminal
justice system.

NACDL has long advocated policies that vindicate the right to counsel for
indigent defendants, inciuding children, first announced in Gideon v. Wainwright,
372 U.S. 335 (1963). Sadly, over 40 years later, the promise of Gideon remains
unrealized - partly due to high rates of waiver of counsel by individuals who may not
understand the magnitude of the rights they renounce. The American Bar
Association, in its 2005 Policy on Indigent Defense Reforms Needed to Ensure
Compliance with Gideon, calls upon judges to “never attempt to encourage persons
to wative their right to counsel, and accept no such waivers unless they are knowing,
voluntary, intelligent, and on the record[.]” This judicial responsibility is, if anything,
more pressing with regard to youth who do not yet possess mature decision-making
capacities and who frequently struggle with learning disabilities or mental illness.
Yet it is well documented that majority percentages of children in Ohio and
elsewhere proceed through the delinquency system without the “guiding hand of
counsel” required by In re Gault, 387 U.S. 1 (1967).

“LIBERTY’S LAST CHAMPION”

1150 18th Street, NW & Suite 950 ¢ Washington, DC 20036

Fax 202-872-8690 assist@nacdl org www . nacdl.org

202-872-8600
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NACDL joins the American Bar Association, the National Council on
Juvenile and Family Court Judges, and other respected national organizations in
disfavoring waiver of counsel by children in delinquency proceedings. The stakes for
the individual and for society are too high to allow children to renounce these rights
in a lonely decision, without ever consulting an attorney. An attorney’s advice helps
to ensure that children’s waivers, when made, will be knowing, intelligent, and
voluntary - and therefore less likely to be challenged on appeal. Likewise, requiring

judicial findings is a sensible way to verify that a child’s waiver of the right to an

attorney meets constitutional standards.

T urge you to join the many other states and jurisdictions that have recognized
the critical need for safeguards to ensure that children can make a meaningful
decision about their right to an attorney. The proposed amendments to the Ohio Rules
of Juvenile Procedure, requiring the modest reform of consultation with an attorney
prior to any child’s waiver, would be a great stride toward protecting children’s most
basic constitutional rights and the integrity of the legal system.

Sincerely, / .
,w'f"/ ;J‘”Jﬁ;/
vy L
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artin S. Pinales
President-FElect
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