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. INTRODUCTION T S

~ The government incarcerated Raymond Soeoth for two-éﬂd4a-hglf years
without holding a hearing to determine if his detention was justified, even though
he has never been arrested fof, let alone convicted of, any crime. After the disirict

“court below ordered a detention hearing, an Immigration Judge considered the

evidence and ordered release on a reasonable bond.

The government asks this Court to reject that determination and aﬂow-it to
re-detain Mr. Soeoth for however long his case takes to finish, even if this means
years more of detentiaﬁ. In doing so, thé government asks for unfettered
.diécretion, without time limits, to detain all non-citizens in routine immigration
‘casesl, regardless of the merits of their claims, simply because they obtéined a stay
of removal from this Court. Fortunately, Congtess has not given the government
such expansive authority, and if it did it woufd be unconstitutional. |

ﬁl an attempt to mask its striking demand for authority that Congress did not
ﬁrovide, the government feSorts to grossly mischaracterizing Petitioner’s
érgument. Mr. Soeoth does not argue that évery non-citizen who files a petition
for review of his removal order has an “absolute entiﬂemént” to release. He argues

| only that when an individual is ‘det'aincd pending a petition for review, and this

Court has issued a stay of i'emoval, the government must hold a hearing to

TR
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The government also argues strenuously that Mr. Soeoth’s deten_tién is
authorized by statute because it is not “indefinite.” But both Nadarajah and
Zadvydas defined indefinite detention as detention where “removal is not
significantly likely tc; occur in the reasonabl_{( foresceéble fature.” Petitioner

| merely adopts this definition. While neither case involved detention pending
completion of juﬁicial review, the government never éxplains why the statutory
rule from those cases should not apply in this context. See infra Section IIL.

Moré importantly, rcgardleés of what nomenclature the government would
use to describe Petitioner’s detention, there can be no dispute that it is “prolonged.”
Prolonged civil detent_ion violates the Due Process Clause unless accompanied by
rigorous procedural safeguards. The paltry procedures afforded Mr. Soeothwere
grossly insufficient. Because of the sérious constitutional problem posed by
prolonged civil deténtion absent rigorous procedures, this Court must construe the
statutes at issue here to require a meaningﬁll custody\hcan'ng to justify detention
beyond six months. See infra Section II. .

L. This Court Must Consider Pétiﬁoner’s Constitutional Arguménts.

The government's preliminary claim that the Court should rule in its favor

on Petitioner’s statutory claim while ignoring Petitioner's constitutional arguments




" This Court is required to construe the statute in light of potential constitutional
pr_oblems, so it cannot ignofe_Peﬁtioner's constitutional claims when deciding hqw
to interpret the statute, Clark v Martinez, 543 U.8. 371, 380-81 (2005) (“[w]hen
deciding which of two plausible statutory constructions to adopt, a couft must
consider the necessary consequences of its choice. If one of them would raise a
multitude of constitutional problems, the other should prevail.”).

The government also fails to provide any legal basis for its proposed remand
on the cénsﬁtutional claim. Petitioner presented both statutory and constitutional
arguments to the district ﬁourt below, and, contrary fo the government’s claim, it is
not clear from the rec;)rd'which. ground the district court ruled upon. SER 99-100;

ER 7.' The issue is properly presented to this Court for consideration,

: The government confusingly asserts that Petitioner argued before the district
court for a constitutional right to release under Nadarajah. See “Cross-Appeal
Answering Brief and Reply Brief of Appellants” (hereinafter “RB”) at 5. But, as
the government itself recognizes, this Court decided Nadarajah on statutory
grounds, based on the canon of constitutional avoidance. Consistent with that
approach, Petitioner’s argument is, and always has been, that the statute under
which he was detained -~ construed so as to avoid the serious constitutional
problems posed by prolonged and indefinite detention -- entitled him either to
release under reasonable conditions of supervision or to.a constitutionally
adequate hearing, and that if the statute were not so construed, his detention
without a hearing would violate due process. See, e.g., Pet Br. 16-18, 56-57.
Although the basis for the district court’s preliminary injunction order is not clear,
the order on appeal here is the district court's final order denying the petition as
moot, and this Court can reverse that ruling on any ground properly preserved for

3
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__I_'ji_[garing Violates the Due Process Clause. |
As set forth in Mr. Soeoth’s principal brief, his constitutional claim is

simple; The Dué Process Clause forbids prolonged immigration detention without
an individualjzed hearing before an impartial adjudicator, at which the government
' .bea"rs the burden of proving that continued detention is justified. In violation of
' fh_ese due process requirements, the government detained Mr. Soeoth fér two-and-
a-half years without ever providing him with such a hearing. Instead, pursuant to
the immigration agency’s regulations, the government provided three “file |
reviews” - one during each year of Mr. Soeoth’s detention - in which an ICE
officer purportedly examined the papers in Mr. Soeoth’s file, did not even
interview him, and placed the burden on Mr. Soeoth to prove that his detention

should end, without even considering the length of his detention as a factor in that

calculus.

The government has not pointed to a single binding precedent in which civil
detentign of such prolonged length has bgen permitted without a héaring.r Instead,
the government relies upon its regulations to counter Mr. Soeoth’s due process
claim. For persons like Mr., Soeoth who have been detained for a prolonged

period of time, however, the regulations do not comport with the Due Process

its review.

PO EERIRATR




. Clauseasconstmedbythls Court‘andthe Supr sitie Court-and-they should D oo

" construed to apply here. - ' §

A. The Due Process Clause Prohibits Prolonged, Not Only
Permanent, Detention Without an Adequate Hearing.

The Supreme Court has repeatedly held that prblonged civil detention — that
is, incarceration that does not result from a criminal trial with all the attendant |
procedural protections - violates rthe Due Process Clause uniess the gbvernment
has a “special justification” that outweighs an individﬁal’s liberty interest in being
free from rgstraint. Zad@das v. Davis, 533 U.S. 673, 690 (2001) (citing Kansas v.
Hendricks, 521 U.S. 346, 356 (1997)). Moreover, Zadvydas held, where the
government asserts such é. special justification for civil detention, there must be
“strong procedﬁral protections” to ensure that the justification is reasonably
related to the detention. Zadyydas, 533 U.S. at 691 (citing Hendricks, 521 U.S. at

'368). As set forth in Zadvydas and other Supreme Court precedents, those “strong '

procedural protections” ﬁnclude an individualized hearing before an impartial
adjudicator where the government bears- the burden of proving its special
justification by clear and convincing evidence. See Appellee’s/Cross-Appellant’s |
Pﬁncipai and Response Br. (hereinafter “Pet. Br.”) at 49-57.

Contrary to the government's assertion, Zadvydas does not hold that

detention must be “indefinite” (defined by the government as “potentially




"Due Process Clause. Although the particular facts of Zadvydas involved detention

that was both indefinite and potentially permanent (because it appeared that no

_coulntry at that point in time would accept the immigrant),? the Supreme Court

cited other due process cases in which procedural protections were iequjred for
detention that was likely to end at some distant point in the future. Indeed,

Zadvydas makes it clear that stringent procedural protections are required for any

prolonged detention, while detention of "‘potentially indefinite duration” entails an

additional due process requirement of “some other special circumsténce, such as
mental iilncss,”: to j'ustify the detention. 533 U.S. at 691 (emphasis in original)
(first setting forth procedural requirements to justify civil detentioﬁ, and then
noting that additional specfal dangerousness requirement apb]ies “[ijn cases in

which preventive detention is of potentially indefinite duration”). See also United

2

Zadvydas's analysis did not turn on whether the detention at issue would
actually be permanent. Indeed, one of the detainees in that case was still making
efforts to obtain travel documents that would result in his repatriation, 533 U.S. at
684, and the other detainee was removed to Cambodia only a year after the
Supreme Court’s decision, when a repatriation agreement was finally negotiated.

~ Jessie Mangaliman, INS Deports 11 Cambodians for Felonies While Refugees,

S.J. Merc. News, Oct. 19, 2002, at A10. Although this Court was obviously aware

~ of that possibility when it reconsidered the detainee’s case upon remand, it

nonetheless found his detention unauthorized. Ma v. Askcrofi, 257 F.3d 1095 (9th
Cir. 2001). Thus, by “indefinite detention,” the Court in Zadvydas clearly meant

 detention that was not si gmﬁcanﬂy likely to end in the reasonably foreseeable

future.

il {
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~ permitting pretrial deteﬁtion - which is necessarily of limited duration - based on
a finding of danger to the community, on ground that govemmcﬁt’s interest in
prcveﬁﬁng crime outweighed the individuél’s liberty interest and because the
statute required strict procedural protections to. be met for deténtioﬁ, ihcluding
hearing before‘judicial officer where govermnént bore burden to prove
'_ci_angerousness by clear and convincing evidence).

Moreover, this Court has speciﬁcaliy requii'éd due process protections for
immigration detention that is p;'olonged, and not just immigration detention that is
potentially permanent. In Tijani v. Willis, 430 F.3d 1241 (9th Cir. 2005) and
Nadarajah v. Gonzales, 443 F.3d 1069 (9th Cir. 2006), this Court underscored the
- dte process iﬁlplicaﬁons of prolonged immigration detention, even though those
cases did ﬁot present a barrier to repatriation that would render the detention
potentially permanent, as in Zadvydas. As 111 the instant case, the immigrants in
Tijani and Nadarajah were detained while they were litigating their removal
clatms, either in administrative proceedings or m federal couﬁ, Thus, the
goyemment’.s assertidn that due process limits apply only when detention is

potentially permanent is foreclosed by Ninth Circuit precedent.?

3

~ Aspreviously discussed, Demore v. Kim, 538 U.S. 510 (2003), does not
hold otherwise. See Pet Br. 25-26. Indeed, this Court cited Demore in Tijani
while holding that a custody hearing before an immigration judge was required to
justify prolonged (but not potentially permanent) detention. 7ijari, 430 F.3d at

7




~ Detention at an Individualized Hearing Before an Impartial
Adjudicator. .

The government attempts to 'argue that a yearly -“ﬁle review” by an
ﬁnmigraﬁon officer was sufﬁciéﬁt to render Mr. Soeoth’s two-and-a-halfiyear
detention constitutional, but the government does not cite a single binding 7
' éuthori_ty for the prop asitioﬁ that its rubber-stamp custody “review” process was,
adequate under the Due Process Clause. Indeed, the precedents of this Circuit and
the Supreme Court make it clear that, at a minimum, when immi gration detention
becomes prolonged to the point of two-and-a-half yezirs, the government must

prove that continued detention is justified at an individualized hearing before an

impartial adjudicator. The government’s yearly “file reviews” fell far short of this

due proc'ess standard.

- In Tijani, this Court construed a “manda;cory" immigration detention étatute,
8 U.S.C. § 1226(c), to require that a detainee be released mless the government
_proved that thé detention was justified at a hearing before an immigration judge.
430 F.3d at 1242. Tijani so construed the detention statute in order to évoid a
serious doubt about-the constitutionality of a detention that had lasted over two

years and four months, Jd. Thus, in Tijani, this Court recognized that due process

1242, and also cited Demore in Nadarajak to show that detention beyond six
months is presumptively unreasonable. 443 F.3d at 1080, 1081 n.5.. |

g




" before the government can subject a person to prolonged civil commitment.
Contrary to the government’s contention, Tijani cannot be distinguished
eithér on the ground that Mr. Socoth has allegedly conceded removability or on
the ground that he was detained pending completion of judicial review. Tijani |
rested upon due process requirements that are not limited to the immigration
context, much less the particular poéturé of that casé. For example, in placing the
burden of proof upon the goifemment, Tijani cited Cooper v. Oklahoma, 517 U.S.
_.348 (1996), In Coopf;’r, the Sﬁprcme Court noted that “dne process piaces a |
heigﬁtcned burden of proof on the St;flte in civil proceedings in which the
individual interests at stake . . . are both particularly important and more
substantial than mere loss of money.” /d. at 363 (internal quotation marks
omitted) (quoting Santosky v. Kramer, 455 U.S. 745, 756 ( 1982); Addington v.
Texas, 441 U.S. 418, 424 (1979)). Bven in contexts that do not involve the loss of
physical liberty, the Supreme Court has placed the burden on the govemnent. ,
See, e.g., Santosky, 455 U.S. at 769-70 (state must justify termination of parental
rights by clear and convincing evidence); Woodby v. INS, 385 U.S. 276, 285
(1966) (govemmcnt bears burden of proof by clear and convincing evidence in
deportation and denaturélization cases). Cf. Marincas v. Lewis, 92 F.3d 195, 203
(3d Cir. 1996) (due process requires “neutral judge and a éomplete record of fhe _

9
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" contrast td this large bddy of authority from a variety of contexts, the
government has not pointed to a single binding prece‘den.t approving proloﬁgcd
detention based on the sort of “file reviews” conducted by the government here.
Indeed, in other civil detention’contexté, tﬁe Supreme Court ﬁas repeatedly
ezﬁphasized the need for procedural protections including a hearing before an
impartial adjudicator at which the gow.i(cmment_ bears the burden of proof. For
example, in Foucha v. Louigfana, 504 U.S. 71, 81-83 (1992), the Supreme Court

. struck down a civil commitment statute on due process grounds because it did not
require the state to prove danger to the community by cléar and convineing
evidence, and instead put the burden on.the detainee to prove that he was not a:

, danger. Id, at 81-82. Similarly, in Jackson v. Indiana, 406 U.S.715(1972),a
criminal defendant th had been found incompetent to stand trial challenged his
continued commitment to a psychiatric hospital on due process grounds. The -
Supreme Court held that oﬁce the detention became_ prolonged beyond a
“reasonable period” necessary to determine whether the defendant would become
competent in the “foresceable fiuture,” then the Due Process Clause required the
state either té) release the defendant or to pursue civil commitment with all |
attendant procedural protections.- Id. at 7 38. See also Addington, 441 U.S. at 424
(holding that state must justify civil commitment by clear and convincing evidence

10
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" Hendricks, 521 U.S. at 353 (noting that state statute providing for civil detention
of “sexually violent predators” required prosecutor to prove beyond a reasongble
doubt whether detention was justified during a trial at which the individual had the
right to counsel and right to present evidencé and cross-examine witnésseé); id. at
366, 368 (emphasizing procedural protections in upholding constitutionality of -
commitment statute). |

In addition fo the cases on civil commitment to psychiatric hospitals, fhe
Supreme Court has required stn'ﬁgent proéedural protections in other ciyil
detention contexts, even when such detention is not prolonged to the point of j
years. United States v. Salerno, 481 U.S. '739, 742-.43, 751-52 (IQS?}

(emphasizing procedural protections in upholding federal pretrial detention |
statute). The ciear message of the Supreme Court’s civil detention cases is that
unless the period of detention is brief, due process requires at least that the
government justify the continued detention th a hearing before an impartial
adjudicator.

Rather than address the foregoing due process prccedents holding that
prolonged civil detention must be accompanied by sirong procedural protections
_ inéluding an individualized hearing, the govemﬁént instead contends that this
- Court’s decision in Tijani is distinguishable. But none of the facts identified by

11




~ TFirst, the government points to the fact that the detainee in sz'am' héd not
éonceded removability. But that fact is relevant principally because it meant that |
the detainee w‘as litigating the merits of his removal case and faced prolonged.
detention during that process, even though he might ultimately prevail. The |
ﬁstant case is not distingunishable from Tijani in that regard, as Mr. Soeoth also.
continues to litigate the merits of his removal case and faces continued detention
during that process even though ultimately he may not be ordered removed. That
he has not challenged the ground for removal (overstaying his visa) but rather is
- litigating grounds for relief from removal, such as asylum, makes no constitutional
difference with respect to his detention.*

‘The government also contends that this casé is distinguishable from

ﬁjﬁm‘ because Mr. Socoth was not detained until his first round of administrative
and judicial review was concluded and he filed a motion to reopen. RB 7. But the

only possible relevance of this fact would be if Mr. Soeoth’s motion fo Teopen

q
The government suggests that, because asyhim relief is “discretionary,” Mr,

Soeoth’s detention is somehow distingnishable from the detention in Tijani. RB
19. But the government fails to explain why that should make any difference in

the constitutional analysis. In addition, Mr. Soeoth is seeking not only asylum, but

also withholding of removal (Pet'r Br. at 33 n.13; Pet'r Br. App’x II at 22-27),
which is mandatory. Ladha v. INS, 215 F.3d 889, 898 (Sth Cir. 2000)

(withholding is mandatory).
12
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- ”giv.en that this Court necessarily determined otherwise when it granted him a stay
of removal. See Maharaj v. Asheroft, 295 F.3d 963, 966 (9th Cir. 2002) (to obtain |
stay, non—citizen “must show either (1) a probability of success on the merits and
the possibilify of irreparable harm, or (2) that serious legal questions are raised
and the balance of -hardships 'tips sharply in the [his] rfavor’ ).

The govermnment also tries to distinguish Tijani because Mr. Soeoth has
never been detained pending administrative review, only j:oench'ng judicial reviewr.
But the government fails to explain the constitutional relevance of this fact.
ARegardless of whether a detainee is being detained pending administrative . i
removal proceedings or pending court review of those proceedings, due process
requires that wﬁen the period of detention has become prolonged, a hearing is
required. Indeed, this Court so held in Tijani, where the petitioner was detained
first during fn's adnﬁnisn'ativc proceedings, and then during the pendency of his
petition for review -before this Circﬁit._ 430 F.3d at 1242 (noting ihat government’s

brief on merits of removal case had recently been filed in Ninth Circuit).’The

3 .
The government aitempis to argue that when the detainee is litigating an

appeal to the federal courts, he holds the keys to his own cell because he can
simply agree to return to his home country and continue the litigation while at
liberty there. But Tijani cannot be distinguished on this basis either, since the

- petitioner in that case was also being detained pending a stay of removal. In any
event, regardless of the general merits of requiring an individual - who may well
be pro se in his removal proceeding - to litigate a federal case from a remote

country, the argument cannot apply here. Mr. Socoth’s claim against removal is
' 13




" "Mr. Soeoth’s claims in this case. Setting up its straw man argument, the
government conten_ds that “Ty'm;u' coﬁld not have meant that an alien must be _
released whenever he obtains a stay of removal because every judicial appeal will
exceed the terse ?expedited’ standard.” RB 21 (emphasis added). But Mr Soeoth |
B does not contend that due process requites release whénever a detainee obtains 2
stay of removal. Rather, he argues that due process requires a hearing whenever
immigration detention has become prolonged - whether beéause of a stay of
removal pending judicial review or because administrative proceedings have been
lengthy. That is what this Court held in Tijani, and such a ruIé is reasonable and

-consistent with Supreme Court precedents on civil detention.®

that he will be persecuted because of his rehglous faith if he is returned to his
home country. Under current immigration regulations, Mr. Soeoth’s asylum claim
would be deemed abandoned if he were to take the physical risk of returning to
~ Indonesia in order to avoid continued detention. Even if that were not the case,
the government’s argument would result in a perverse system in which an asylum
applicant would be required to choose between remaining in prison-like conditions
for a prolonged period of time, or taking the great risk of returning to a country
where he will be persecuted in order o pursue his claim to stay in the United

States.

6
The government raises the specter of frivolous appeals being filed in order

to delay removal proceedings and therefore secure release. This argument fails
because it ignores the nature of the due process guarantee - a hearing before an
impartial adjudicator. During a custody hearing, an immigration judge may
consider the strength of the detainee’s claim as part of the individualized
assessment of flight risk and reasonable foreseeability of removal. Moreover, the
govermnment ignores the fact that a stay will not be granted if an appeal ig deemed

frivolous. Maharaj, 295 F.3d at 966.
14




e O TS Goveraient Diods Not Cite Ay Biiiding or Kve Persussive

Auﬂ_mrity Supporting Prolonged Detention Without a Hearing.
In the face of ﬂ:is Court’s controlling decision in ZTijani and the long-settled
due process.cases requiring a hearing to justify prdlonged civil detention, the -
government merely argues that agency regulations provide only fof the “file
reviews” that Mr, Soeoth received oﬁce a year. To the extent that those-
regli]ations are a;;plied fo persons in prolonged detention, they simply do not
comport withlthe Due Process Clause. The government baldly asserts that the |

‘agency promulgéted the file review regulations for the very purpose of

implementing Zad?ydas and therefore the regulations are constitutional. But the

government does not make a fegulation constitutional by saying so, when the
procedures implemented by those regulations are contrary to Supreme Court and

Ninth Circuit precedents. Cf. Thai v. Ashcroft, 366 F.3d 790, 798-99 (Sth Cir.

2004).
The government also relies on several district court decisions and one

* unpublished Ninth Circuit decision in an effort to evade the due process cases

cited above. RB 12-13 (citing Begir Krasnigi v. Clark, 2007 US. App. LEXIS

1822, 220 Fed. Appx. 469 (9th Cir. 2006); Singh v. Clark, 2007 U.S. Dist. LEXIS

50237, C 06-1387 MJP-MIB (W.D. Wash. Feb. 13, 2007); Mboussi-Ona v.
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- .Q;.:-;_:__.:;L_;-.:G rawfo"?‘d,ZOO?USDlstLEXIS77681 ,CVO6—02897PHXbNVW(BPV)(D

" Az. Sept. 27, 2007); Rosario v. Gonzales, 2007 WL 1232207 (W.D. La. Apr. 25,

2007)). Those decisions are'néither binding nor persuasive. The only Ninth

Circuit case cited~ Krasnigi- is an extremely short unpublished memorandum that

dismissed a petition filed by a pro se litigant. The case does not even cite, le |
ak;ne analyze;_ either Nadamjah or Tijani. To the extent that Krasnigi can be read
to hold that proionged detention pending administrative and judicial review is |
permissible simply because it has a definite termination point, 220 Fed. Appx. at
471, it is inconsis-tent with both Nadarajah and Tijani, as both petitioners in those
pﬁbh'shed cases were detained pending completion of administrative or judici:;ﬁ
: proceedings. |

The goveﬁament's citations to Singh, Mboussi-Ona and Rosario are equally -
unhelpful. Sing cites neither Nadarajah nor Tijani. Mboussi-Ona also makes no
mcﬁtion of Nadarajah, and simply refuses to follow Tijani, claiming that the |
portion of the opinion that rejects prolonged detention pending completion of

judicial review is “not a holding bindz'ng on lower courts.” In so doing, the court

erroneously believed that any other interpretation would result in the release of all

petitioners seeking judicial review. Id. at *12, *13. Rosario does not mention this
Court’s precedents ‘in Tijani or Nadarajah. And indeed, Rosario supports Mr.

Soeoth’s due process claim, as the district court actually provided a hearing on the

16
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~~D. None of the Government’s Confentions about the Merits of Mr.
Soeoth’s Case Address the Due Process Requirement of a

Hearing. :

In the absence of any authority supporting prolonged detention without a
hearing, the government resorts to a number of factual assertions in an effort fo
~ explain why Mr. Soeoth's detention was justified. None of those arguments

addresses the fundamental issue in this case - whether due process requires an

individualized hearing when detention has become prolonged. Indeed, each of the

factual assertions the government raises here could have been raised - and indeed
were raised — before the immigration judge during the individualized hearing that
_the district court ordered. Such arguments about the merits of continued detenﬁon
are irrelevant to the conéﬁmﬁonal issues on appeal.

In any event, the govemment’é factual assertions are incorrect, as the
immigration judge found. First, the govenﬁnent suggests that Mr. Soéoth_ has
weak claims on the merits of his removal case that have al_ready been rejected.
That assertion is simply incorrect. As explained in Mr. Soeoth’s principal brief,

- his claim for asylum and withholding based on his status as a Christian minister
has never.beén considered on the merits either in administrative proceedings or by

this Court. See Pet Br. 5,5n.2.
‘Second, the govemment argues at great length that Mr. Soeothis 2 flight
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* avoluntary departure deadline. The government’s argument is absurd.  Two of the

custody review decisions ordering his detention never even mentioned this alleged
bond breach, and the third faults him for failing to depart in 2001, when he
ﬁnquestionably was not required tb doso. ER 55,75, 87. The government’s

argument is also legally wrong - Mr. Soeoth cannot be deemed a flight rigk for

failing to depart based upon a change in the law after he received his voluntary

' departure order. Rather, s the BIA has held in unpublished decisions at the time,

non-citizens who received voluntary departure orders under the old rule were
entitled to rely upon that rule. See, e.g., Matter of Park, 2006 WL 1558841 (BIA
2006) (unpublished) (holding that a non-citizen granted voluntary departure prior
to Zazueta-Carillo reasonably relied upon thé law in effect at the time he sought

relief). In any event, even if this error showed that M. Soeoth was a slightly

greater flight risk, it surely did not justify his being detained for two-and-a-half

years, as the Immigration Judge correctly found.

IIL  No Statute Authorizes Petitioner’s Prolonged and Indefinite Detention
Without a Detention Hearing.

Apart from the constitutional problem posed by prolonged detention without
adequate procedures, the government’s interpretation of the provisions at issue
here cannot be reconciled with the statutory holdings of this Court and the

Supreme Court as applied to the language of the relevant provisions.
18
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Zadyydas, Nadarajah, and Tijani,

Céntrary to thé govcmment’ s assertions, Petitioner faces prolonged and
“‘ndefinite” detention within the meaning of Zadvydas, Nadargjah, and Tijani.
Zadvydas heid that the general detention statute governing deteﬁtion pending
actual physical removal does not authorize detention beyond a presumptively
reasonable si.i month period of non-citizens who have finished liti gating their |
cases, but for whom “there is no significant likelihood of remo;ral in the
reasonably fo;-eseeable future.” 533 U.S. at 701. Nadarajah extended Zadvydas to
'non-éitizens whose cases remain pending, holding that non-citizens who have
been detained for 'more than six monf;hs and for whom “there is no significant
Iikelihoﬁd of removal in the reasonably foreseeable future” face prolonged and
indefinite detention even thougﬁ their immigration cases are not 6ver, and
therefore that no general detention statufe can authorize their detention. 443 F.3d
at 1078.

Pﬁor to Nadarajah, this Court in Tijani applied simﬂar‘reasoning to the case
of a non-citizen who had obtained a stay of removal pending judicial review. - |
Noting that he had already been détained for 28 months pending administrative
and judicial review and that “the foreseeable process” of j;ldicial review would be
at least a year, this COurt found that his eonﬁnued detention wﬁs not authorized _by

statute, and ordered his release unless the government was able to demonsirate in a
' 19 '




s ing before an mmigration judgs thathis Continued detention Was justified. Tk

szafzi, 430 F.3d at 1242. Here, Mr. Soeoth makes the same argument advanced in

these other cases, namely that lengthy detention of non-citizens who have been
granted stays of removal, and whose cases are unlikely to be decided “in the
reasonably foreseeable future,” is similarly prolonged and indéﬁm‘te and thus is
" not statutorily authorized, at least in the absence of a constitutionally a&equate
custody héaring. |

The government cannot dispute the clear statutory hoidings of these caées,
namely that prolonged detention is not authorized when “there is 1o significant
likélﬂlood of removal in the reasoﬁably foreseeﬁble future” in the absence of a
meaningful custody hearing or express authorization. Instead, the government
séeks to limit the ﬁnport of these rulings by adopting a cramped view of the
circumstances under which removal can be deemed “not significantly likely to
occur in the reasonably foreseeable future,” and thﬁs impermissibly indefinite,
Resp, Br. 11-13. Thus, -the government suggests- that Zadvydas must bé limited to
situations where non-citizens have repatriation problems that render their
detention “potentially permanent” or “no longer practically attainable.” Resp. Br.
11. But this ignores the Zadvydas Cdurt’s concern not only with detenﬁon that
may have no ultimate end point, but also with detention that is unreasonably
prOlongng See, e.g., Zadvydas, at 701 (“for detention to remain reasonable, as the
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" Foreseeable future’ conversely would have fo shrink.”). Indeed, under the

government’s view the mere fact that a repatriation agreement has been negotiated,
even if it is not due to take effect for another ten years, would be sufﬁciént to
render a non-citizen's removal “reasonably foreseeable” and detention theréfore
authorized.
The government’s attempt to limit Nadarajah is equally weak. RB 14-18.

As a threshold matter, the government attempts to limit the case to the particular
statute at issue there, accusing Petitioner of “inventing” the term “gencral
hnmigraﬁon detention statutes,” RB 14. But this Court in Nadarajah used or
fefcrrc_d o that phrase (or the phrase “general detention statutes™) nine times, 443
F.3d at 1076, 1078, 1079, 1084), and relied on cases -interpreting other defeﬁtiol_l
statutes in sﬁpport of its interpretatioﬁ of the one at issue in that case. See id. at
1086 (relying on bemore, which interpreted Sgction 1226(c), Zadvydas, which
interpreted Section 1231(a)(6), aﬂd Clark, which interpreted, infer alia, Section
1 lSZ(d)(S)(A)). In any event, Peﬁtioner is not arguing that all the general
immigration detention statutes must 56 treated the same for afl purposes, but rather
that they must be read as not auﬂmrizing.prdlonged and indefinite detention in the
absence of a meaningful custody hearing.

The government next seeks to distingﬁish Nadarajah by claiming that the

21
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G iizen i that case “had been granted relief fiom removal; hence; hewas ngr T

éo.ing to be removed.” RB 15. But this is false - and indeed would come as a

surprise to Mr. Nadarajah, who has yet to receive a final grant of any form of
relief, Although he was granted asylum by the immigration judge and the BIA, the

government has sought certification of the BIA's decision to the Attorney General. .

" Thus, his case remains pending before the Attorney General to this day - as it was

when this Court decided it. See Nadarajah, 443 F.3d at 1075 (stating that case
was referred to the Attorney General for review); see also Gelinan v. Asheroft, 298
F.3d 150, 156, n.4 (2d Cir. 2002) (Sotomayer, J., dissenting on other grounds)
(“While the BIA exerciseé its independent judgment in a quasi-judicial capacity,
its decisions are subject to plenary review and overruling by the Attorney General.
See 8 C.F.R. § [1003.1(h)].”).

More significantly, however, the Court in Nadarajak did not limit its
construction of the statute fo non-citizens who had won e{ren préliminary grants of |
relief from removal. Rather, in seeking to avoid the serious constitutional problem
that would be presented were the statute read to authorize prolonged and indefinite

detention, the Court construed the statute to authorize only a “brief and

7

Counsel undersigned represented Mr. Nadarajah before this Court and
continues to represent him in his pending removal case. Mr. Nadarajah remains on
supervised release with an electronic monitor pending final resolution of his case.
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" detention was not brief, having extended four times longer than the presumptively .

reasonable six month period idéntiﬁed by this Court, it was not statutorily
authorized - at Teast absent a custody hearing to determine whether detention of
;:his length was justified, taking into account not only danger and flight ris_k, but
also the likelihood of his removal occurring in the reasonably foreseeable future.
The éovemment’s attempt to distinguish Tijani is similarly unpersuasive.
F ir.ét, the government argues that Tijani’s holding is limited to non-citizens who do
not conc.ede removability. RB 19. But even if Mr. Soeoth were deemed to have
conceded remoﬁability ~ which he disputes (see supra at 12, 12n.4) -- the
| government offers no explanation for how the same statutorsf language can be read
to authorize prolonged and indefinite detention for one ciass of non-citizens and
not for another. See, e.g., Clark v. Martinez, 543 US at 377-78, 386 (holding that
Section 1231 (a)(é) could not be construed diﬂ'er_ently for different classes of noﬁ—

citizens because “the same statutory text” cannot be given “different meanings in

different cases”). Because the governing detention statute, Section 1226, contains -

no language that distinguishes between detention of non-citizens who are
challenging a threshold finding of removability and those who are secking relief

from removal, the government’s asserted distinction is irrelevant.®

g
Although Tijani involved detention under 1226(c), and Soeoth is detained

under 1226(a), the language in 1226(a) is no more express than the language in
- 23
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by arguing that they only apply to detention pending completion of administrative
proceedings, not to detention pending judicial proceedings. ‘But neither sz‘ani nor
Nadarajah can be distinguished on this basis. Indeed, as noted above, this
argument is particularly puzzling as applied to Tijani, because Tijani concerned
delay during bc;;th administrative and judicial proceedings, as the government itét_:lf
recognizes. RB 21.

Moreover, the same general detention statute ~ Section 1226 — governs
detention both duriﬁg administrative proceedings and during judicial proceedings
where a stay is in effect. See Pet. Br. 36-44. Thus, even if detention pending
judicial fcview did not raise the same constitutional concerns as detention pending
administrative réviéw - @ position with. rwhich Petitioner vigorously disagr;aes (see
supra at 14) - the government can point to no language in the statute that permits
-constming it differently for detention pending jucﬁci_al proceedjﬁ gs than for
detention pending adminisirative p_roceedings.-See 1226(a).

With respect to Nadarajah, the government is correct that it involved

1226(c) in terms of providing authority for prolonged and indefinite detention.
Nor does it distinguish between nion-citizens who are challenging a charge of
removability and those who concede removability and are applying for relief from
removal. For this same reason, the government’s claim that Mr. Soeoth’s detention
is authorized because he is seeking to reopen his case (RB 8) must fail, because
nothing in the detention statute provides a basis for such a distinction.
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" 'the decision’s rationale supporis treating one different from the other. Asa
statutory matter, in both simatidns Congress has not specifically authorized the
déténtion at issue to go on for longer than six months, as it has in the narrow
national s_ecuﬁty—reléted detention statutes. See Pet Br. 23-24. Andasa
constitutional matter, in both cases pi'olonged and indefinite detention without

rigorous procedural protections raises serious constitutional problems. See supra

Section IL

% x %
For these reasons, it is clear that Petitioner faces prolonged and indefinite
detention within the meaning of Zacz;V};das, Nadarajah, Tijani, and other cases
involving prolonged immigration detention. As such, Congress could only
authorize his dcteﬁtion with a clear statement, as it did in certain statutes involving
national security. As cxfplained below, neither of the poteﬁtiaﬂy—applicable

statutes in this case Speaks with the Requisite Clarity to Authorize Suc_ﬁ

" Detention.

Petitioner Is Detained under Section 1226(a), but in Any Evert
Neither Section 1226(a) Nor Section 1231 (a)(1){C) Authorize His

Detention Without a Hearing.

B.

The government éay_s very little about Petitioner’s argument that he is
detained under Section 1226(a) rather than Section 123 1(@)(1)(C). See Pet. Br. 36-
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" governs). Most important, the government fails to explain how its interprefation
can be reconciled with Section 1231(a)(1)(B)(ii) - the provision that spgaci_ﬁcally
addresses stays of removai. Compare Pet. Br. at 39 (arguing that fhat section
controls) with RB 27-30 (failing even to cite it).

Although the government says nothing about the provision that specifically |
addresses stays of removal, it repeats again its argument that Section
1252(b)(8)_(A) - éprovision that nowhere mentions stays of removal - requires a
contrary result. RB 28. However, as explained éarlier, thé.t provision merely
clarifies that non-citizens who have administraﬁirely final orders of reniova_l can in
general be detained under Section 1231, It does not speak to the specific subset of
- cases where the non-citizen obtains a stay of removal. .That situation is addressed
instead by the more specific provision at 123 l(a)(l)(B)(ii).

The govennnent next argues that Petitioner’s reading renders Section
1252(b)(3) éuperﬂuous. This is nonsensical; Section 1252(b)(3) merely states,
inter alia, that the act of seeking judicial reviéw does not automﬁtically stay the
removal order. This is entirely consistent with Petitioner’s reading of the statute -
if no stay issues, then.the non-citizen is detained under Section 1231 and can be
removed at any time. If a stay issues, deteﬁﬁoﬁ is under Section 1226, and

remains so until the reviewing Court's final order.
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" who obtained stays of removal — Pelich and Lema — and argues that they somehow

show that M. Soeoth is detained under Section 1231. However, the petitioners in
those cases had lost their appeals and no longer had stays of removal. Thus,
unlike Mr. Soeoth, they were propetly detajned under Section 1231. |

Pelich and Lema also provide 16 support for the government's assertion that
a non-citizen who obtains a stay of removal is thereby acting to prevent his
. removal within the meaning of Section 123i(a)( 1)(C). Pelich remained in
detention only because he refused to apply for travel documents, \;,vhilc Lema had
both refused to furnish documents for his application and lied to prevent 7 | ]
cqnﬁrmation of his identity. Pelich v. INS, 329 F.3d 1057, 1059 (9th Cir. 2003); '
' Lema v. INS, 341 F.3d 853, 856-57 (9th Cir. 2003). They provide no support for
the government's claim that it can indé'ﬁnitely detain non—citizéns who obtain stays
of removal while legitimately pursuing the judicial reviev;r made available to them _'
by law. See also Arevalo v. Ashcroft, 260 F. Supp. 2d 347, 350 (D. Mass 2003),
vacated as moot, 386 F.3d. 19 (1st Cir. 2004), (rejecting such an interpretation as
“not only incongruent with the statutory language, but [ ] also illogical and
fundamentally unfair.” Indeed, if the gove@ent were correct that seeking a stay
of removal cénétitutes an “act” to “prevent” removal, then it would also trigger a
civil penalty under 8 U.S.C. 1324d (providing penalty of up to $500 per day for
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S onEsitizen Who “takes atiy action desighied to prevetit of haTper” Temoval) = ="

- The government also suggests that Pelich and Lema would have had to
receive detention hearings under the argument Petitioner advancés here. This is
correct, but it in no way contradicts this Court’s decisions in those cases. Neither
‘ Pelz’ch nor Lemé argued that théy were entitled to a hearing to determine whether
their detention was justified. Instead, both -argued that they were entitled to
release notwithstanding the fact that they had failed to cooperate with attemptsto
remove them. Moréover, this Court was careful to note in both éases that if there
~ had been evidence that they were cooperating, or a dispute as to that point, then
' the cases might have been decided differeﬁﬂy. See Pelich, 329 F.3d at 1061 n.3 (if
there were such dispute, “we would have é,'diﬂ'efent casé.”); Lema, 541 F.3d at 857
n.9 (noting that it might reach a different result wéré there evidence in the reéord |
showing that petitioner remained detained even though he was coopérating with
éttempts to remove him). Thus, both cases are entirely consistent with Petitioner’s’
argument that ei'en if he is detained under Secﬁon 1231(@)(1)(C), it isnot
: sufﬁcienﬂy clear to authorize his prolémged and indefinite detention without a
‘hearing to determine if his detention is justified under that Section, See Pet. Br. .

44-46 (arguing that Section 1231(2)(1}(C) is no clearer than the statute construed

in Zadvydas).

28
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" For the foregoing reasons, Petitioner respectfully requests that this Court
hold that no statute authorizes his detention beyond a presumptively-reasonable | §
six month period absent a constitutionally adequate detention hearing, and reverse

the district court’s order dismissing this case as moot.

Respectfully Submitted,
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