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McMahorn, 1.2

(U} Ths cowt has received mandsates in conneztion with fwo separate pevhand
orders from the Second Chreuit.

(U) The firn mandaze tequires e Yo review in camers cermin “otar legal
yoerooranda prepmred by OLC™ that weee idestiSed as responsive 1o the Shase a2d
Savage FOLA requests, That review iy for the pucpose of ascertsining whathes the
amemmmmmmswmummmmmm
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documents, for the reasons ennounced i the Cireuit's opinion (arfainally issed ir
redacted form on April 21, 2014:and :dumuﬁndww fuin, on Jane 23, 2014). .
1 decids that the FOUA Exempaions have been waived, [ fo mizks sppropriste
Departinent of Defense (DOD) and Central Intelligones Ageacy GCI‘A)'.;V\B‘ opderto
determine sppropriats disclosuses and redsctions in the indices (Tiom § Remand),

() This opinion sddressos the Tn 3 Remand only.
-
_(ES#F) () The coust has been provided with ¢ Wd’m!&guimarm prepared by
woreys fn OLC.

“ (hwdmhwpwﬂ&dxﬁ&awdumﬂml&ewmﬂ
Mdabmoflm%?w@& L).

' (wowmwwmme xemptinas | (Classi
3 (loreltigence Sorces and Mathode): knd § (Belibersive/Attomey-Cliens Prvilege)
wﬂywuﬁofumkgﬁmmwmwthmmcmmmw
mﬁmmmnﬁmw
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U

LISATE) B Five chthe m"“{ | eiesmaivinF, G,

H,1dnd ) - need not be disclosed in whole or in pmbmmumﬂ:mvmmm
1o weiver of any privilege or any exempiion.

- .- e . e ORI

Fardaenmmnmdhrk&w :mm@pmmmzz

hnummwmrojwpmfmorwmwumlwngﬁmmbyma’m
Admirissrasion’y public sictaments or its disclosure of th Deaft Whire Paper. Th Second

. Ciroulr agraed with this Caurt's conctusion, and Jaok great poins o vesdact ony reference

(TS44F) (u) ! bave reviewed these ﬁvedoﬁlmr-w after M&L . MA\
l and ascensined that it led be
impossbla to edsct thse ssemorands I axy way that woutd oot prevept e diselosure
of highly classified information. They need not be disclased.
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(U) Exhibiey § and K: Bies Exhibits B, which s cespoasive 1 both FOLA
requests, is a memorandum prepared by QLC six mouths priet to its preparation of te
OLC-DoD mamorandum and the Draf Whits Paper. It peruaing speciSically 1o.the

" pooposed sl-Aulag opsration that was tha ssbject of G Drat Whice Paper and ihe OLC-
DD Memorandum. Wrinan by David 1. Birros, it it satifled “Lotha) Operation Against
mfama:ian relaiing ts dulagl one includys both stearsgic and legal analysts relating 1o
the proposed aperation. No privilege hos bren waived as to dufnmd inteligance |
informistion or the airdtegle analysiy. Similarly, no privilége bas been watved insgfar a3

| she recaons discussed in the preceding section, g sush information mormiﬁbe

(U) Section V1 of the OLC-DoD Memorandum, insoforas it has been ditclosed
by order of the Sezond Clrouit, discusses legal aniysis taken from Bies Exhibit B
canceming (1) the constiutionality of the proposed al-Aulazi operation dus 1o T bis
Amgritan citizenship, and (2) whether the propased opbration would run afost of
Executive Qsder 12333, which contains the so-called “assasgination ban." Plelaky, the
OLE-DoD Mesmorandum not only relias on, Y insorporases by reftrencs, e legal
wisiysis; of Bourdh ang Fifth Amerimens that is sontsined b Bies Bxhibiy By ara nixster
of 21, tha vezslon ofithe OLC-DioD Memorendsns that Is appeded 1o the Second
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Circuit’s final redacted opinion openly refers to the “Baes Mimorandum® (also referred
@ a3 “ouy earlicr Memorandum®™) in &t least ene place {see p. 38). Simitarly, the Drf)
White Paper (whose relsase, o the context of the Public Statcments, caused the
protection of the sxsenad FOIA exeraptions to be walved, aceording to the Second
Circuity wwﬁem &gwneats made: in Bies Exbiibit B - although, a5 ons would
expecs vt white phpes, i does 2ot spetifically Identify files Bxhibit 3, or for Gy
wiaser any soufes material-on Siieh it ralies: _

(U) The Govemment acgiies that ths priviiegs has net been walved with rigasd 1o
Bics Exhibit B = even thionghi it and its casitbnry are speciically mfercaesd in dovunuens

slready disciosed ~ becanse (1) the date, tiveand reciplent of the analysis provided in die
document telute to “Gntirly soparus detberative processes,” snd (2) "neiher the dral
whitz papes cov e piblie statesmasts pelied on by e Sesnnd Circli refer 1o or

oibicrwise disclons™ its conienta” (Biks Decl, ot 37, referemsing 19).’

“separate deliberative processes” hiere; rathet, the Gavernment dbtiberatod abaut whether
or oot it could and should kY al-Aulsgi over the eourse of many months, during Which

timie it asked OLC 1o render sdvice on 2 number of occasions. Thevs i3 no way to square
the Gavérmsnsn's argyment that privi

ges el snach o Bles Bxhlbit B-eonslsist with
. the Second Circult's rexsoning when (1 botk isnd the OLG-DRD Miémorandym were

Page 5 of 21
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delbesstions ovee the proposed ai-Aulaqf operation, td (3) the Iaer doctimend not sy
ferontes the forrmer hutau(puniymrpm itn legal analysis. Niotably, shie drft
white paper tlso describet ot Forurth and Fiftb Ametraizt analysis thel eppearsin Bics
Basibi B ay wll 13 the OLC-DoD Mesmoradurn, See DOT White Paper, Lawfifess of
s Lethal Operation Directad Againgt s U.S. Citizkn Who is:a Senfor Operatianal Leader
of AJ-Q*ida ot wn Associatsd Fouse (bearing NBC News Stamips), 2o date, at L.
- () No douie resognizing thie wesknesyof its wwm@g&a
Exhibh B, the Gevernmnent has also presenied the court with & redasted versian of the
First Bamron Memorandim (Bles Bfic 16}, which it either injmis 1o disclose arhas
already disclosed (L cennot et Bom M, Bies' Decleration; Ms, Lu's Declaration soems
1o suggeet that hxh'bit K is atrexdy inthe public domein). |
(U} | have zevicwed Bles Rxdibit K aguinat Bies Bxhibic B, Exhibit K. redacts
every reference that this court would kave ordered in ond to aveid disclosure of
information a3 1o whish the peotextion of the ssserted FOLA excmnptions st extats.
(TS/AF) Uy Rowever, Exdibic K dso todacts eddisions! information from Bles Exdibit B
in ordes 10 assess thie sppropriaicness of Wose “M | - A ‘J

[

o —
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() The Goverameat’s Slithe assestipn 1 the cottrary, these walver lssues are not

CTSIATE) () Ton v oy ) pracedet he overnns s w0, 5y

' opiion, eatizely xpposite or paticulasly persutaive: The privilege QuesSon is further
complicetsd by the pecolinities anzndu;  the work of e OLC, Whidh responds 10
vaigus epal questions and has developed it own reaearch tibrary camsisting of prior
Wrestling with this thomy issue wold require weeks of comprehionsive snalysis of ity

e s s e e

0
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(U) Ths Count of.\*pmh mtadonlyw e privileges hid bean waived as to |
legal avalysls. New York Timey Company v, United Siarex, 756 £.3d 100, 111, 120 (2
Cir. 2014). It wepestadly rejectod tay contention that the protections of FOIA Exeaptions
1,3 wnd 5 1ied been waived &3 to aperationd detalls {other than the identity of fhe agescy
i todk ot al-Aulaq] and ths couutry from which that opoestion wes umched, bt of

i b
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‘‘‘‘‘‘‘‘‘ ——d

(U) U will, therefors, oot order OLC ta disefoss my pastion of Bios Exhith A,
und 1 will permit OLC to redact the refimeaces to Blas Bxkibit A tha bave been made in
Bies Exhibit ! '

(L) The redacted version of Bies Exidblt B, howaver, mest by disclosed, becous
h e of waiver coutained I Wileorev. CI4, S8 F.34 111, 186 (34.Chr. 2009) bsomes:
e Lol omalyi i Wies Bxibis B is “as specific as” the informalton inthe drafl white
peoviously diselosed: and the Infermaasion wes tads public rough an officlal and
docignsoged diseloswre (thie release of the draftwiifie paper). Actordingly, { wm
Bies Bxbibit K, it redactod version of Bics ExBibIUB, be dikcloted fortiwith i1t has oot
stready beca diselosed. '

L. S
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(0 Bxtcutvn Ol 12533 8 s f e i it paper, which e '
tht an oporsia ageinst 3 U.3. chkzen “wovld o volate he wssrsisation ban in
Executve Ooder No. 12532 beosuse “a lowdid kilting In seif-defease inriotan
wsassination,” (Drak Witite Paper 31 15, Sz, 1), The Second Cireuit did ot sodact the
one e oeton of Bt Opdet 12313 it eppean e OLC-Dod Memorandun
* (n Soonsots ompags 14) wivn It cedered that docusment disslosed, snd xassly e sasms
words that appear in the el white papee sppear in Bles Exhble B, whish | heve ordesed
sbioved t thn forms of Bfas Exhibit K. Ons cust vasily fer (nd 1 do 55 infes) tha vhe

proparers of thir drakt whits gapes eud Bayvon (who authiored both Bies Exhitit B/K and

15
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the OLC-DoD Memorandum) had aceess 15 and incarporated arguments from Bics
Exhibit B in reaching the conclusion that the killing of pl-Aulagi would not qualify os an

assessington
(U) Th question is whethsr these disclosares walve the protection of any
applizable FOTA exempiion e this document.
(L7 | comchuds that tiers hins besn o wabver With regerd to Bies Bxhiblt T,
bocause this-cxtibit dous not meet the conditions of the Fifson 1652 As all three prongs
are neosssary, it mqn&esan!yadhcmmd‘mnmrd proag 10 Simisate any caim

0% bave.been walved by virnue of thie
disclosures relied on by the Second Clrcuit

(U) The legal salysis in Biss Bxhibiz E dods not “ouh™ the anadysis disclesed
{n the draft whits paper {and inthe wo docuthients thar bave besn o will be disclosed by
order of the eout), Which i the second prong ofthe Whlsan test.

1§
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[ e :—]"‘W that aspect of Bley Bxhibiy E doss oy correspond to. ony legal
analysis (or. for that moner, facwal analysis) in aither the deaft whita paper audtlu- fwo

Barronmmmnda that are ar soon will be In rkcpuwc domain, r

e

L I

Muaml,ﬁaakmw“mﬁﬂhy%mmmu;mof
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(U) Also attached to tha Bies memormndum is » twelith exhibiz, Exdiibh L, which
ls . Novsember 8, 2011 dreft of the white paper that evenuzally found ts way 1 NI
News, fhllowing whish ths Goveramsnt made whsi Mr. Biss rekrs 10 15 “disceetipnary
relesse [ofthe white pope]...In ligh of the siia ropore.” Bics asushes ths
memorandum to huefﬁmchy»mmmmam addressing 1
qusstion axked by the Second Circeit shiott the discrets

(Blos Dec. 152 ot 5eq). Thexs partions of Bias' Deslacttion sre wielassified. Thos
discussed therein do not retute in the slightest particidar to my mandate, 50 | am iggaoring
it . .

13
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Em M 3
(D) This sansontes ths decision and srderof t vonrt, Bafore relnesing this
dicision to phaintiffs and to the public; | am providlug s copy to the Government, o
chick classification statuy (Wil we have tricd our bast to gat sight on a paragraph by

permgraph basis) snd'to propose cedsatiosis,

£4) To tha sxtent it should be nocessary, the sour secifies that an inenediee
entry of partiat jsdpmient 85 this aspect of the cass would be wpprops

prizte, puneuti 1o
Fed. R_ Civ. P. S} because 1) this ardee finally disposes ofs discrete and soversble
w1l ation, 15 it Qlsclondbllty ofon specfi type o legat dpciment Cegal
opissions from the OLL) soughs from ous party defendant

and (2) there & oo Just reason for delay. These FOTA requests weremade nearty tiree

ears ago, 2nd it is o the publi interest that any disclosabis ducments become public &
complesrly severable from Remand lesye 3; and (1€ the pertiss? brisHing schedule is any
indiation) & vl take many tuooths to resolve thoss issuck

tobo entreed theresn b sefiered to & panel consisting of fodges Newmnan, Cobrapes and
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Unlted States Disuict Iudge

Sagt,e’mb'ér 30, 2014
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