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This report is issued by the ACLU Women’s Rights Project, in partnership with the Social Science
Research Council.

The ACLU Women’s Rights Project pushes for change and systemic reform in institutions that
perpetuate the unequal treatment of girls and women, including survivors of gender-based violence.
Victims of gender-based violence too often face obstacles to obtaining and maintaining secure
housing, such as evictions or housing denials based on the violence they have experienced or sexual
harassment by landlords and housing managers. In many communities, they also experience police
bias, when law enforcement systematically fails to investigate their complaints, blames them for the
violence perpetrated against them, or otherwise engages in discriminatory policing. The ACLU
works to address the harmful impact of discrimination against survivors of domestic and sexual

violence through litigation, legislative and policy advocacy, and public education.

The ACLU Women’s Rights Project is concerned that local nuisance ordinances — also called crime-
free ordinances or disorderly house laws — exacerbate existing housing insecurity for survivors of
domestic violence, penalize crime victims for violence perpetrated against them, and have negative
consequences on public safety as a whole. We would like to hear from anyone who has been
impacted by local nuisance ordinances. Please share your story with us at

www.aclu.ore/nuisancesurvey.

The Social Science Research Council (SSRC)is an independent, international, nonprofit
organization founded in 1923. It fosters and generates innovative research, nurtures new generations
of social scientists, deepens how inquiry is practiced within and across disciplines, and mobilizes
necessary knowledge on important public issues.
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Silenced:
How Nuisance Ordinances Punish Crime Victims in New York

1. Introduction

Housing security and access to effective emergency and police assistance are fundamental
elements of creating safe and vibrant communities. For victims of domestic violence, housing and
police access can take on even more importance, as they are often integral to escaping life-
threatening violence and living free from abuse. However, municipalities across the country are
increasingly enacting laws that penalize tenants and property owners based on police response or
ctiminal activity occurring on a property.' These laws — typically called nuisance ordinances, crime
free ordinances, or disorderly house laws — deter crime victims from reporting crime and frequently
lead to evictions or other harmful penalties for victims who do call 911 in an emergency.

For example, one tenant who was a victim of repeated domestic violence was subject to
penalty pursuant to a local nuisance ordinance in Binghamton, NY. City officials designated two of
these incidents as nuisance conduct and instructed her landlord to take action. In the first incident,
neighbors called police when the tenant’s boyfriend threw her to the ground and began to choke
her. Her boyfriend was arrested and the tenant obtained an order of protection against him. When
the boyfriend returned, uninvited, to retrieve some clothes, he got in a fight with another person at
the property and police responded. Although police arrested her abuser, first for assaulting her and
then violating the order of protection, both incidents were cited as nuisance conduct under the
City’s ordinance. Her landlord responded to a warning letter from the City by reassuring City
officials that the “first order of action” was to evict the tenant.

Another tenant was the subject of nuisance ordinance enforcement in Binghamton when she
called 911 to report a pit-bull running wild in her apartment complex. When responding officers
used pepper spray to subdue the dog, it ran into another apartment but police could not locate the
dog owner. Later, the tenant’s call for 911 assistance was identified as nuisance conduct in a letter
sent to her property owner. The landlord responded and informed the City that he had
“immediately remed[ied] the situation” by evicting or having the problematic tenants move out,
including the tenant who reported the dog.

Unfortunately, these two examples are all too common, for nuisance ordinances are on the
books in municipalities both small and large throughout New York. As our knowledge about their
prevalence in the state has grown, two recent legal challenges on behalf of domestic violence
survivors who were the subject of nuisance ordinance enforcement in New York revealed the
devastating impact of these local laws on crime victims seeking police protection.

Concerned about the impact of these ordinances on crime victims and domestic violence
victims in particular, the ACLU Women’s Rights Project worked in partnership with the
nonpartisan, not-for-profit Social Science Research Council to investigate the enforcement of
nuisance ordinances in the City of Binghamton and the City of Fulton. These two cities structured
their ordinances differently, with Binghamton using a points-based system and Fulton a three-strikes



policy to identify nuisance properties. Despite these differences, analysis of records from each city
revealed systemic enforcement of both ordinances against victims of domestic violence. The
records also showed significant enforcement against victims of other crimes and persons seeking
emergency assistance. In turn, available records from Binghamton indicated that the majority of
landlords responded to warnings that their property would be designated a nuisance by removing
the tenants who were the subject of police response, even when they were victims of the cited crime.

This report discusses the growing national trend of local nuisance ordinances, their often
unintended consequences on both individuals and public safety as a whole, and the legal liability
municipalities can face when enforcing them. It then provides an analysis of the impact of these
ordinances in New York State, discussing the prevalence and form of nuisance ordinances in New
York, recent legal challenges to ordinances brought by victims of domestic violence, and the
findings from two case studies from the City of Binghamton and the City of Fulton. Finally, the
report provides recommendations for state and local officials on how they can avoid the
documented consequences of nuisance ordinances on victims of crime, domestic violence survivors,

persons with disabilities, minority communities, and communities as a whole.

Key Findings of Analysis of Nuisance Ordinances in Binghamton, NY and Fulton, NY

+ Officials routinely identified incidents of domestic violence as nuisance conduct and designated

properties as nuisances under local ordinances on the basis of these incidents.

* Domestic violence was disproportionately identified and cited as nuisance conduct when
compared to its occurrence at the cited properties and to enforcement against other categories of

nuisance conduct.

* Domestic violence was the single largest category of enforcement under both Binghamton’s
points-based ordinance and Fulton’s three-strike ordinance. Domestic violence accounted for
38% of all points imposed in Binghamton’s ordinance enforcement actions. Domestic violence
made up nearly half, or 48%, of incidents included in nuisance enforcement warnings issued by
Fulton’s police chief.

*  While this study focused on domestic violence, the records showed significant enforcement
against victims of other crimes and those who reported crime at their property or requested
other emergency assistance. Both Fulton and Binghamton identified criminal activity
perpetrated against tenants as nuisance conduct, including incidents of sexual assault, larceny,
and assault.

* Landlords’ most common response to a nuisance property warning in Binghamton was
removing the tenants who were the subject of police response. More than half of the landlords in
Binghamton who received nuisance warnings pursued formal eviction actions against tenants at
or around the time they received a violation notice. Others pursued informal evictions or took
negative action against all tenants at a property, such as informing them that they will be evicted
or face higher rents if they call 911. Eviction records from properties receiving nuisance
notifications in Fulton were not available for review at the time of publication.



Recommendations to State and Local Officials

* To Local Officials: When enacting or implementing a local nuisance ordinance, municipalities
should carefully analyze their goals and the impact of the ordinance on victims of crime,
domestic violence survivors, persons with disabilities, minority communities, and other protected
groups. Many municipalities have determined that their community is better served by repeal of
a nuisance ordinance or declining to enact one in the first place.

* To State Officials: The New York State legislature and the Governor should enact legislation that
protects landlords and residents from local nuisance ordinances that impose penalties based on
access to emergency and police assistance.

2. Nuisance Ordinances Are a National Problem

Housing security and access to effective emergency and police assistance are fundamental
elements of creating safe and vibrant communities. For victims of domestic violence, housing and
police access can take on even more importance, as they are often integral to escaping life-
threatening violence and living free from abuse. However, municipalities across the country are
increasingly enacting laws that penalize tenants and property owners based on police response or
criminal activity occurring on a property.” When enforced, these ordinances frequently result in the
eviction of the tenants who live at the property. These laws — typically called nuisance ordinances,
crime free ordinances, or disorderly house laws — end up hurting residents who need emergency
assistance and crime victims, especially domestic violence survivors and other vulnerable

communities.

Local ordinances that raise these concerns typically identify certain conditions that make a
property a “nuisance,” which can include a number of calls to the police or conduct like disordetly
conduct, assault, harassment, and stalking. Others are extremely broad and can include any violation
that occurs at a home. Troublingly, most nuisance ordinances apply regardless of whether the
resident was a victim of the alleged nuisance conduct, had no way of controlling it, or accessed
emergency assistance based on need or concern.

The mechanisms by which these ordinances identify nuisance properties differ — some
impose penalties on the first instance of nuisance activity, others adopt a three-strike method, while
still others are points-based, assigning different numbers of points to various types of conduct and a
total point amount upon which a property will be cited. However, upon reaching an ordinance’s
given threshold, the result is generally the same. The landlord or property owner is given a choice:
cither “abate” the nuisance or face penalties that can include fines, revocation of required licenses,
property forfeiture, or even imprisonment. Landlords are thus pressured or even required to evict
tenants after multiple police calls have been made to their apartment, even if the tenant was not
engaged in any criminal activity.

There is no comprehensive list of nuisance ordinances throughout the country, for it is
difficult to effectively canvass ordinances enacted at the local level. A study by scholars from



Harvard and Columbia included an appendix of fifty-nine nuisance ordinances from all regions of
the United States.” While this appendix is national in scope, it is expressly under-representative,
surveying the 20 most populous cities and then including additional ordinances as they appeared in a
lengthy internet search.* The Sargent Shriver National Center on Poverty law issued a report that
focused on a single state and uncovered over one hundred crime free and nuisance laws in Illinois.’
Despite the difficulty of determining the precise number of nuisance ordinances throughout the
country, their national prevalence and popularity are unmistakable, a fact that becomes increasingly
alarming in light of their devastating impact on vulnerable communities.

A. Nuisance Ordinances Imperil Crime Victims and Other Vulnerable Groups

While some municipalities may enact nuisance ordinances in an effort to reduce crime, these
laws can actually undermine public safety, deterring crime victims and their neighbors from calling
911 when they are in danger and displacing vulnerable people from their homes.’

Survivors of domestic violence can be particularly impacted by these policies, as they often
have to call the police in the face of crimes that occur in their home and that they cannot control.
In many communities, calls regarding domestic violence make up the largest category of calls a
police department receives.” As a result, local nuisance laws have been found to penalize tenants
and landlords based on incidents of domestic violence far more frequently than the offenses they are
typically intended to target, such as those related to drugs, property damage, and weapons.” These
laws cause significant harm to domestic violence survivors, impeding their access to safe and secure
housing, deterring them from calling the police, increasing the risk of violence against them, and
exacerbating the trauma of the domestic violence they face.”

Moreover, the typically broad scope of these ordinances can lead to nuisance citations
against anyone whose home is the site of disturbances or who calls 911 in an emergency. The lack
of comprehensive exceptions for those who call 911 out of fear or need can sweep up innocent
victims of crime as well as persons who are blamed for activity outside their control, such as assaults
occurring in other units' or a roommate’s dispute with a neighbor." Nuisance ordinances have
even been enforced against individuals who called 911 seeking urgent medical assistance.'?

The typically broad scope of nuisance ordinances can lead to nuisance
citations against anyone whose home is the site of disturbances or who

calls 911 in an emergency.

Nuisance ordinances also can disproportionately impact persons with mental disabilities.
Persons with disabilities may need to access emergency medical assistance with some frequency,
risking eviction under ordinances that include any 911 call as the basis for citation. Ordinances that
include disorderly conduct as a nuisance offense can lead to citations of persons with psychiatric
disabilities for non-criminal conduct, endangering their housing security. For example, in one low-
income property in Iowa that houses a number of people with mental health disabilities, tenants
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frequently called the police for assistance dealing with non-violent disagreements and noise, though
these calls rarely led to criminal charges. Instead of recognizing and responding to the particular
needs of these residents, police often designated these calls as “disturbing the peace” and cited the
property for response services."’

Finally, nuisance ordinances have been found to disproportionately impact and be
disparately enforced against minority communities. A study done by scholars at Harvard
and Columbia of a nuisance ordinance in Milwaukee documented
disproportionate enforcement against communities of color. City officials imposed citations on
properties in minority communities significantly more frequently then properties in majority-white
communities that also were eligible to trigger the nuisance ordinance.'* African-American women
can be particularly impacted by these policies."

By imposing these penalties based on calls to the police, these laws deter the
reporting of crime and place those who need emergency assistance and

victims of crime in heightened danger.

Upon receipt of a citation or even a warning, landlords usually are required or pressured to
evict the residents, including domestic violence victims who requested police protection from their
abusers, because this is seen as the only sure way to “abate” the nuisance as required by the local
ordinance. The Milwaukee study found that eviction, either formal or informal, was the most
common abatement strategy in response to citation under the local nuisance ordinance. '
Additionally, the overwhelming majority of landlords — 83% — relied on either eviction or the threat
of the eviction to address future police calls.” Even where eviction is not expressly required or is
prohibited in certain cases, landlords frequently pursue informal evictions to permanently address
alleged nuisance conduct singled out by a local ordinance.”® An eviction record, patticularly one for
nuisance conduct, makes it difficult for tenants to secure replacement housing, and an eviction can
exacerbate a crime victim’s already vulnerable situation, putting her at heightened risk of becoming

19
homeless.

The existence of a nuisance ordinance in a community also deters landlords from renting to
persons they believe will be victims of crime, and domestic violence victims in particular. For
example, in Cedar Rapids, lowa, a domestic violence survivor reported struggling to find a landlord
that was willing to accept the financial assistance she received from a domestic violence support
program. The landlords in that area considered renting to a domestic violence victim to be a risk

because, in their eyes, domestic violence would lead to problems, police, and nuisance citations.”

By imposing these penalties based on calls to the police, these laws deter the reporting of
crime and place those who need emergency assistance and victims of crime in heightened danger. In
communities with nuisance ordinances, many domestic violence victims face the unenviable choice
of enduring threats, harassment, or violence without police intervention, or calling for help, losing

1

their home, and becoming homeless.” This was the case for Lakisha Briggs, a domestic violence
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victim in Norristown, Pennsylvania, who called 911 after her boyfriend assaulted her in her home.”
While police arrested her abuser, they also told her that, because of a local ordinance, more calls to
police would result in her eviction. This warning led Ms. Briggs to endure escalating violence, even
declining to call 911 after being stabbed in the neck. Despite these attempts to maintain her housing
in the face of serious violence, Ms. Briggs’ worst fears were realized when Norristown officials
pressured her landlord to evict her and her young daughter because neighbors called for emergency
assistance after brutal attacks against her. This chilling effect can extend to individuals facing other

types of crimes, such as larceny and assault unrelated to domestic violence.

Municipalities across the country have turned to nuisance ordinances as the “quick fix” for
addressing crime in their communities. Yet, there is no evidence that penalizing entire households
or apartment buildings for calls to the police or activity on the property does anything to control
crime or improve community well-being.

Instead, these policies impose penalties on innocent people and discourage calls to the
police, ultimately undermining public safety.” These laws give perpetrators of abuse an additional

tool with which to threaten and harass their victims.**

They also increase housing instability for
crime victims, including domestic violence survivors, and people with disabilities. Inability to
maintain safe and secure homes can exacerbate the challenges that these individuals may already
face,” leading to more violence and abuse, homelessness, and increased need of social services — all

of which have ripple effects on the community and local economy.

B. Nuisance Ordinances Raise Significant Legal Concerns

Nuisance ordinance enforcement against crime victims and their harmful impact on entire
communities is not only counter-productive policy; it can also be unlawful. ILocal nuisance
ordinances can violate a number of Constitutional and federal protections, opening municipalities
and landlords up to liability. A number of federal lawsuits have been successfully litigated against
municipalities challenging their enforcement of local nuisance ordinances.” These include a lawsuit
against the Borough of Norristown, Pennsylvania on behalf of Ms. Briggs, whose story is described
above. The lawsuit ultimately settled, with the Borough agreeing to completely repeal the ordinance
and pay $495,000 to Ms. Briggs and her attorneys.” The U.S. Department of Housing and Urban
Development also has expressly recognized nuisance ordinances as a fair housing issue and a source
of liability, pursuing action against municipalities in Pennsylvania and New Hampshire.”

1N
Local nuisance ordinances can violate 2 number of Constitutional and federal
protections, opening municipalities and landlords up to liability.

Municipalities have been subject to claims of Constitutional violations of the First
Amendment right to petition the government, Fourteenth Amendment guarantees to due process
and equal protection, and Fourth Amendment protections against unlawful search and seizure.
Individuals have a First Amendment right to petition the government, including reporting criminal



activity or filing a2 complaint with law enforcement agencies.” Nuisance laws may chill, and outright
burden, First Amendment rights when they impose or threaten penalties for tenants who need or
seek police aid. Nuisance ordinances may violate constitutional due process and equal protection
requirements by depriving a property owner or tenant of their property without adequate notice of
or opportunity to challenge a nuisance determination, by increasing the risk of violence perpetrated
by third parties, or by penalizing women or other protected classes for seeking police protection.”
Finally, nuisance ordinances implicate Fourth Amendment protections against unlawful search and
seizure when they authorize municipalities to impose property inspections or to condemn or
otherwise prohibit use of a property for a certain time frame, and do so without giving tenants
sufficient notice or process.”

Nuisance ordinances are likely to conflict with federal laws requiring nondiscrimination in
housing. The federal Fair Housing Act (FHA) prohibits housing discrimination based on race,
color, religion, sex, familial status, national origin, or disability. Municipalities may violate the FHA
when they enforce a nuisance ordinance more harshly against incidents of domestic violence based
on stereotypes against women, or incidents involving other protected classes.”

Municipalities also can violate federal law when they fail to affirmatively further fair housing,
as federal law requires of all recipients of federal housing funds.” Because the majority of domestic
violence survivors are women,> affirmatively furthering equal access to housing on the basis of
gender requires municipalities to consider their policies’ impact on domestic violence survivors’
ability to access and maintain safe and secure housing. Municipalities that affirm their progress in
this area while enforcing nuisance ordinances that imperil the housing security of domestic violence
victims risk being found in violation of their AFFH obligations.”

Finally, nuisance ordinances may come into conflict with federal, state, and local protections
for domestic violence survivors. The federal Violence Against Women Act (VAWA) provides
affirmative protections for the housing rights and needs of survivors of domestic violence, dating
violence, sexual assault or stalking.” Many states and counties also have laws that provide additional
fair housing guidelines or protections for victims of domestic violence.”” Nuisance ordinances may
violate these and other housing protections when they lead those who operate federally-subsidized
housing to evict or take other negative action against a tenant because of domestic violence or
related crime that occurs at the home.”

3. The Prevalence and Impact of Nuisance Ordinances in New York State

Although difficult to effectively and comprehensively track, nuisance ordinances are well
established and multiplying in New York. The map in Figure 1 shows a non-exhaustive list of

ordinances, which span the entirety of New York State.”

As is the case nationally, New York
nuisance ordinances cite a property as a nuisance when a certain number of listed criminal,
municipal, or other offenses are the subject of police response to a property. Some use a “point
system” to tabulate offenses, with a set number resulting in violation. Others cite a property as a

nuisance when it is the subject of a certain number of 911 calls in a given time period.



Very few of New York’s nuisance ordinances distinguish or exempt from penalty any victims

% A few communities have ordinances with

of the criminal behavior listed as nuisance offenses."
exceptions for crime victims, but these exceptions are very narrow; for instance, limiting the
exception only to victims of domestic violence in situations where a responding police officer
identifies the situation as such.” Such exceptions do not effectively address the concerns of
overbroad enforcement against victims of other crimes, address their impact on other vulnerable

groups, or guard against First Amendment violations.

The vast majority of nuisance ordinances across New York penalize
many activities that are likely to sweep up crime victims, regardless of
whether the impacted tenant was the victim of or had any control over

the cited criminal activity.
|

The vast majority of nuisance ordinances across New York penalize many activities that are
likely to sweep up crime victims, regardless of whether the impacted tenant was the victim of or had
any control over the cited criminal activity. Indeed, many ordinances specifically state that a “lack of
knowledge of, acquiescence or participation in or responsibility for” a public nuisance is no

2
defense.*

These ordinances frequently list violent crimes like assault, harassment, stalking, and
firearms offenses, which include criminal use or brandishing of a firearm.” They routinely include
family offenses codified in Article 8 of the Family Court Act and Criminal Procedure Law §§530.11
and 530.12, the very offenses that are the basis in New York to provide protections and relief to
victims of domestic and sexual violence.” Many also penalize disorderly conduct, which
encompasses engaging “in fighting or in violent, tumultuous or threatening behavior” and is
commonly cited following domestic violence incidents.” Others include behavior that has no legal
definition, such as “suffering or permitting the premises to become disorderly, including suffering or
permitting fighting,” “disruptive conduct,” or behavior “that detrimentally effects the quiet and

reasonable use and enjoyment” of neighboring property. *

Otrdinances also imperil tenant victims of crime when they impose sanctions that require or
encourage landlords to evict. Penalties following an ordinance violation can directly lead to removal
of tenants, for many provide for property closures," revocation of permit,” orders to vacate,” or
even eviction actions.”’ Ordinances also indirectly promote this result by exempting properties from
sanction when the landlord can demonstrate there was a change of tenants, an eviction was
commenced, or the nuisance was abated and will not continue (such as through eviction).”



Figure 1: Non-Exhaustive Map of Nuisance Ordinances in New York State
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A. Examples of New York Ordinance Enforcement: Legal Challenges

Recent lawsuits challenging enforcement of nuisance ordinances in the Town/Village of
East Rochester and the City of Hornell reveal the devastating impact these laws have had on New
Yorkers seeking police protection. Both cases were brought by domestic violence survivors who
were punished for calling the police, and their experiences are described below based on their federal
complaints. This nuisance ordinance enforcement chilled victims of domestic violence from calling
911 to report further violence and directly threatened their housing stability or led to their eviction.

Grape v. Town/Village of East Rochester

East Rochester’s nuisance ordinance required a landlord to evict any household for which
three calls within a 12-month period had been made to the police.” Like many others, the ordinance
made no exceptions for callers who are victims of violence. Two victims of domestic violence
brought a lawsuit against the Town/Village after being warned that continued calls to the police
could result in their eviction and facing increased violence and harassment as a result.

The first plaintiff, Laurie Grape, called 911 twice in the face of repeat physical assaults by her
ex-boyfriend.” Despite her requests for assistance, police did not arrest her abusive ex-boyfriend.
Instead, they warned Ms. Grape that, pursuant to East Rochester’s ordinance, her third call for help
would result in her eviction. Her ex-boyfriend used the ordinance to harass and stalk her with
impunity, as he knew Ms. Grape could not call the police without losing the home she provided for
herself and her children. Stripped of any real right to police protection, this family and their housing
were placed in ongoing jeopardy simply because the tenant was a victim—both of her abuser and
the local nuisance ordinance.

Darla Wilce, the second plaintiff, faced similar treatment under the law when her ex-husband
regularly threatened her at her home.” Instead of taking action against the perpetrator, East
Rochester officials addressed her repeat calls to the police by threatening her landlord with the
revocation of his rental permit. When, in response, her landlord told Ms. Wilce to stop calling 911,
she had no choice but to move in order to avoid eviction. Understanding the implications of the
local ordinance, her ex-husband used it as a tool to further threaten and terrorize her, even calling
the police himself. When officers arrived, Ms. Wilce’s abuser held up three fingers, saying “that’s
one, two more and you’re out” To avoid eviction, she eventually moved to another city, losing
custody of her children in the process.

Given the likely eviction and risk of homelessness that would result from a citation, both
victims were forced to endure escalating threats and violence without police intervention, because a
call to police could lead to the loss of their homes. It was only by challenging the ordinance that Ms.
Grape and Ms. Wilce were able to ensure their right to access police protection. East Rochester
settled their case in 2010, amending the law to exempt crime victims from penalty and paying the
plaintiffs $100,000.”
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Peeso v. City of Hornell

The City of Hornell’s nuisance ordinance assessed points to tenants for a variety of offenses.
If residents accumulated a certain number of points, the Board of Public Safety issued an eviction

6

order.” The order is enforceable by Hornell City Police, and violation of the order is a

misdemeanor offense.

Sheery Peeso rented a home in Hornell where she resided with her five children. In June
2011, Hornell’s Board of Public Safety sent a notice to Ms. Peeso, alleging that Ms. Peeso had
violated the local nuisance ordinance and ordering her to vacate her home within ten days.” Prior to
this notice, Ms. Peeso did not receive any notification that points were being accumulated against
her that would result in an eviction, that the city was meeting to consider her eviction, or of her right
to a hearing. After posting the order to vacate, a code enforcement officer provided her with a list
of her alleged nuisance violations. This list included an incident labeled “fighting,” in which Ms.
Peeso had called the police when a former boyfriend and his relatives forcefully entered her home
and assaulted her with a metal rod.

The code enforcement officer orally informed Ms. Peeso that a hearing would be scheduled
that week. Ms. Peeso was later given two days’ written notice of her hearing, with no information
about the procedure. At that hearing, the Board found that Ms. Peeso was a “public nuisance”
without making specific findings as to which incidents merited receipt of points. It ordered her to
vacate her home five days later.

After the city effectively stripped Ms. Peeso of any due process and sought her eviction
based on domestic violence perpetrated against her, she filed a lawsuit alleging that their
enforcement of the ordinance violated her rights under the constitution and federal law.”® The City
of Hornell subsequently settled the case, amending the local ordinance to provide notice and process
in its implementation and to exempt domestic violence related incidents from enforcement.”

% %k %k

While the challenges to both the East Rochester and Hornell ordinances resulted in
successful settlements for the victims, the continued prevalence of similar ordinances throughout
the state raises significant concerns that the nightmare scenarios endured by Ms. Grape, Ms. Wilce,
and Ms. Peeso have been and will be experienced by others. Unfortunately, these concerns are more
than borne out in the case studies below.

B. The Property and Building Nuisance Reform Law in Binghamton, New York

In 1995, the Binghamton City Council adopted a nuisance ordinance, called the Property and
Building Nuisance Reform Law, which was later amended in 2005.” In early 2014, Binghamton sent
nuisance property notifications to a total of 16 multi-unit residential properties under the city’s

nuisance ordinance.

The stated goal of the ordinance is to protect the health and safety of Binghamton residents
and to promote the city’s general welfare. However, examination of records of the ordinance’s
enforcement, as well as the way the City levied points against properties based on alleged nuisance

11



conduct, reveals systemic, disproportionate enforcement of the ordinance against victims of
domestic violence. The records also documented significant enforcement against victims of other
crimes and persons seeking emergency assistance and medical attention. In turn, the majority of
landlords responded to warnings that their property would be designated a nuisance by informing
the City that they would remove the tenants who were the subject of police response, even when
they were victims of the cited crime.

Key Findings:

« Binghamton officials routinely identified incidents of domestic violence as nuisance conduct
and assigned points on this basis that contributed to nuisance property designations.

* Domestic violence was disproportionately cited as nuisance conduct when compared to its
occurrence at the cited properties and to the distribution of points across other categories of
nuisance conduct.

* Domestic violence was over-represented among the incidents that Binghamton designated as
nuisance conduct. The category of domestic violence accounted for 21% of cited incidents
while incidents of domestic violence were only 13% of reported incidents.

* Domestic violence received the single largest distribution of points under the ordinance as
compared to all other categories of cited nuisance conduct. Domestic violence accounted for
38% of all points in ordinance enforcement actions, or nearly three times its 13%
representation in the total police incidents at the cited properties.

»  While this study focused on domestic violence, the records showed significant enforcement
against victims of other crimes and those in need of emergency assistance. The city assigned
points to other types of criminal activity perpetrated against tenants, including incidents of
sexual assault, burglary, and assault. Binghamton also assigned points when tenants called 911
seeking emergency or medical aid.

+ Landlords typically responded to warnings by removing the tenants who were the subject of
police response from the property. Others took negative action against all tenants at a
property, such as informing them they would be evicted or face higher rents if they call 911.

* More than half of the landlords from cited properties pursued formal eviction actions against
tenants at or around the time they received a violation notice. It is not possible to determine
whether all these evictions were the direct result of the City’s enforcement of the ordinance.
However, this number likely does not capture all of the evictions that resulted from
enforcement, as many landlords also pursue informal evictions for which there are no
records.
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1. Binghamton’s Ordinance

Binghamton’s Property and Building Nuisance Reform Law is triggered by a broad array of
“public nuisances” that occur at a property. The ordinance assigns a point value to each type of
violation. Once a property has accrued twelve points within six months or eighteen points within

>

twelve months, it is considered a “public nuisance.” Relatively minor incidents such as littering or
noise receive two points, disorderly conduct receives four points, drug offenses and weapons
offenses receive six and ten points respectively, and major incidents such as murder, assault, and sex
offenses receive the maximum of twelve points. These points can be accrued against a multi-family
dwelling based on incidents at any of the apartments or units on the premises or on land adjacent to

the building.

Despite the fact that possible nuisance conduct includes violent offenses
and other crime, the ordinance makes no distinction for incidents in which

the tenant is the victim of the cited conduct.

The selection of incidents that are cited for points at the properties in question is at the full
discretion of Binghamton’s Department of Corporation Counsel. Despite the fact that possible
nuisance conduct includes violent offenses and other crime, the ordinance makes no distinction for
incidents in which the tenant is the victim of the cited conduct.

Upon receipt of the triggering number of points, Binghamton’s Department of Corporation
Counsel may notify the owner of the property with a letter that describes each incident that
contributed to nuisance points as well as the total number of other police activities on the property
over the previous twelve months. The letter instructs the property owner to abate the nuisance or
risk having the City of Binghamton close the property for up to a year. The City does not require
any specific method of abatement but notes that “it is strongly suggested. . . that you take whatever
steps necessary to ensure that all illegal activity at this address cease.” The property owner is then
responsible for scheduling a meeting with the City in which he or she must submit a written plan to

abate the nuisance.
2. Impact on Tenants and Their Families

In citing nuisance conduct, Binghamton routinely failed to distinguish and instead imposed
points on incidents where individuals sought police or emergency assistance because a tenant was
the victim of the reported crime or urgently needed medical attention. In turn, landlords who were
notified of nuisance conduct at their property typically responded to warnings by removing the
tenants who were the subject of police response from the property, regardless of whether they were
victims of the cited crime. Other landlords took action against everyone at a property, warning

tenants not to call the police on pain of penalty.

This case study sought, through multiple open records requests, documentation of all
incidents that were reported from January 2012 to July 2014 at the residential properties that were
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subject to ordinance enforcement in the first half of 2014.” The following examples and analysis
were taken from these records. Personally identifying details are not listed for privacy and other

concerns.
a. Impact on Victims of Domestic Violence

The broad scope and enforcement of Binghamton’s ordinance has had an overwhelming
impact on victims of domestic violence. Domestic violence victims are repeatedly the victims of
ctime in their home and make up the single largest category of calls to police;” thus, they are likely
to be punished by nuisance laws. In 2014, Binghamton repeatedly cited victims with points because
of abuse perpetrated against them, notifying their landlords that these incidents were nuisance
conduct, and encouraging landlords to take action against them. The following examples come

from information obtained from City records, including police reports and enforcement records:

» One survivor of domestic violence was the victim of cited nuisance activity when the police
responded to her apartment after her boyfriend had threatened to kill her and threw her
belongings out the window. Despite the fact that police arrested the boyfriend, the boyfriend
was not a resident, and the tenant was the victim of the crime, Binghamton designated the
incident as nuisance conduct and notified the tenant’s landlord in a warning letter that described
the incident. The landlord responded by informing the City that he had evicted the victim in
order to remedy the situation.

» The City levied points against another tenant who was the victim of repeated domestic violence
on two separate occasions. In the first incident, neighbors called police when the tenant’s
boyfriend threw her to the ground and began to choke her. Her boyfriend was arrested and the
tenant obtained an order of protection. When the boyfriend returned, uninvited, to retrieve
some clothes, he got in a fight with another person at the property and police responded.
Although police arrested her abuser first for assaulting her and then violating the order of
protection, both incidents were designated as nuisance conduct. Her landlord responded by
reassuring the City that the “first order of action” was to evict the tenant.

» Binghamton again designated repeat instances of domestic violence as nuisance conduct where a
tenant called 911, fearing for her life. The first time she called the police, the tenant had been
sleeping at home when her boyfriend started screaming at her, threatening to get a gun and
shoot her. When the tenant tried to leave the room, her boyfriend struck her in the face and
kicked her. She eventually escaped and called the police who arrested him. A month later, the
tenant’s boyfriend again threatened her, saying “I’'m going to kill you” and brandishing a knife.
When she got her phone to call 911, her boyfriend pinned her to the wall and slapped her with
such force that he broke one of her teeth. Binghamton assigned each incident the maximum 12
points. The tenant had called 911 only once before, also for domestic violence.

> Binghamton enforced its ordinance when police officers responded to the home of a highly
distraught woman who told the officers that her boyfriend had severely beat and raped her. Her
boyfriend woke her up in the middle of the night, held her down on the bed, struck her
repeatedly, and raped her. When the victim tried to leave the apartment the next day, her
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boyfriend told her “bitch you’re not leaving me, I'll kill you first.” She then called for help but
her boyfriend threw her down and began punching her in the head with a closed fist. The
victim’s landlord then called another individual who forced his way into the apartment and got
the boyfriend off of her. Binghamton police classified this incident as an assault and rape and
assigned it the maximum number of points under the ordinance.

These same records established that Binghamton’s ordinance is systematically enforced
against victims of domestic violence. A statistical analysis of Binghamton’s distribution of points
across the 16 cited properties in 2014 revealed substantial and disproportionate enforcement based
on incidents of domestic violence. Domestic violence was disproportionately cited as compared
both to its rate of occurrence at the cited properties and to the distribution of points across other
categories of nuisance conduct.

In order to determine patterns of enforcement, all reported incidents at the cited properties
were coded into eight categories: noise, trash, fire, domestic violence, disputes, drugs, larceny, other.
This allowed for analysis of a total of 535 incidents, of which 199 incidents (22%) were singled out
by the City as contributing to a property’s designation as a nuisance.”

Analysis of the 533 reported incidents reveals that domestic violence was not the primary, or
even in the top three quarters, of most frequent reasons for police response to a cited property in
Binghamton. As illustrated in Figure 2, domestic violence (DV) was the fourth most common type
of reported incident at the cited properties, making up 13% of reported incidents, while the three
most frequent incidents — “other,” disputes, and noise — together made up 77%. However, analysis
of the 199 incidents that Binghamton designated as nuisance offenses reveals that incidents of
domestic violence were cited with a frequency and percentage of points that is strikingly
disproportionate to its occurrence.

Disproportionate enforcement against incidents of domestic violence
suggests that bias against victims is a factor

in the implementation of the ordinance.

Domestic violence was over-represented among the 199 incidents that Binghamton
designated as nuisance conduct. Figure 3 displays the total incidents that received points at the cited
properties, separated by incident type. Of these, the category of domestic violence accounted for
21% of incidents cited under the ordinance while incidents of domestic violence were only 13% of
incidents reported to the police. Comparatively, disputes accounted for an equal 24% of cited
incidents and 24% of reported incidents. Domestic violence was not the only category to be
disproportionately represented in incidents cited under the ordinance: noise, drug, and trash
incidents all made up approximately twice as large a percentage of cited incidents as they did in
reported incidents.”” However, because noise, drugs, and trash violations are offenses that nuisance
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ordinances traditionally target, more robust enforcement against these categories of incidents might
be expected. The inclusion of domestic violence in this group of targeted categories is disturbing.
Disproportionate enforcement against incidents of domestic violence suggests that bias against
victims is a factor in the implementation of the ordinance.

e
Domestic violence received the single largest distribution of points
under Binghamton’s nuisance — it was the most likely category to count

towards ordinance enforcement actions.

Domestic violence also received the single largest distribution of points under the ordinance
as compared to all other categories of cited nuisance conduct. Figure 4 represents the percentage of
points that were distributed to each category of incident. While domestic violence-related incidents
only accounted for 13 percent of the total incidents, they accounted for 38 percent, or three times as
many, of the points that contributed to ordinance enforcement actions. As such, incidents of
domestic violence were the most likely category to be the source of points that counted towards

ordinance enforcement actions.

Table 1: Binghamton Police Incidents Ranked by Percentage of Points Received
INCIDENT NUMBER OF PERCENTAGE PERCENTAGE PERCENTAGE

TYPE INCIDENTS OF INCIDENTS OF INCIDENTS OF POINTS
THAT
RECEIVED
POINTS
b .
omestic .y 13% 21% 38%
Violence
Dispute 130 249% 249% 22%
Other 208 39% 16% 17%
Noise 77 14% 29% 12%
Drugs 15 3% 6% 7%
Latceny 28 5% 2% 2%
Trash 5 10/0 2(70 10/0
Fire 1 <1% 1% 1%
TOTAL 535 100% 101%* 100%

* Fourth column total does not sum exactly to 100 percent due to rounding.
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Figure 2: Percentage of All Incidents by Figure 3: Incidents with Points by

Incident Type Incident Type
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b. Impact on Tenants Who Called 911 to Report a Crime or Seek Help

Binghamton’s ordinance was also enforced in situations where the tenants of the property

had simply called 911. While the numerical analysis of Binghamton’s enforcement records focused

on the impact on survivors of domestic violence, a review of the records reveals many incidents of

enforcement against tenants who were victims of other reported crime and tenants who sought

assistance for medical emergencies. The following examples come from information obtained from

City records, including police reports and enforcement records:

» One Binghamton woman called the police when her neighbor came to her door, visibly in pain

and bleeding. This man had been the victim of a home invasion and burglary, in which he was
assaulted, restrained, stabbed, and burned by other men. When police responded, he told them
he was knocked out and when he came to, his house was ransacked with numerous items
missing. This tenant stated he did not know who his assailants were or why he was targeted.
Despite this, the City assigned twelve points to this episode of random violence and designated
the property as a nuisance, ultimately leading the landlord to respond by assuring officials that all
tenants in the building had been or would be evicted.

Binghamton again cited a tenant with nuisance conduct on the basis of reporting crime
committed against them when a tenant called to report an assault committed by a guest. The
tenant was at her home with her brother and her brother’s friend. The friend asked the tenant
to sleep in his bed with him. When she refused, he slapped her in the face and pushed her
down. She threatened to call the police but he continued to hit her. When her brother
intervened to pull the friend off of her, the tenant called the police. The property was cited with
twelve points.

Another tenant called 911 to report a pit-bull running wild in her apartment complex. When
responding officers used pepper spray to subdue the dog, it ran into another apartment. Police
could not locate the dog owner and the call was assigned points in a letter sent to the property
owner. The landlord responded and informed the City that he had “immediately remed[ied] the
situation” by evicting or having the problematic tenants move out, including the tenant who
reported the dog.

Binghamton also imposed nuisance citations on the basis of tenants seeking emergency medical
assistance. For example, the City levied nuisance points based on two different instances where
a tenant called 911 because her son and his gitlfriend had overdosed on heroin. There had been
no illegal drug activity at the apartment reported at any time; records show that the resident had
solely called to request medical aid.

Binghamton also classified reported sexual assaults as nuisance conduct. The City assigned

the maximum 12 points against the tenant-victim on at least three different occasions in 2014,

including those where police responded to the victim’s home to interview her after the fact. For

example:

> One tenant’s call to police was cited as a nuisance offense when she reported a sexual assault that

was committed by her landlord. Her landlord had arrived at her home to deliver some
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appliances and propositioned her for sex. When the tenant said no, the landlord attempted to
force himself on her, elbowing her in her stomach and thighs and causing extensive bruising.
The tenant was able to fight him off and told him to leave or she would call the police. Her
landlord told her “the police would never believe her” and left. The next day the tenant reported
the crime. She told police that she had not called earlier because “she was afraid she would not
be believed.” The police responded and took her statement, in which she also stated that
another tenant had described a similar experience with the landlord. Instead of focusing on the
landlord’s actions, Binghamton cited the victim’s call to the police as nuisance conduct, noting
the conduct as “attempted rape” and levying the maximum number of points against her.

In short, Binghamton’s enforcement of the ordinance directly and actively undermines
public safety. By penalizing the reporting of crime and medical emergencies, Binghamton punishes
crime victims for calling the police, impairs efforts to hold the perpetrators of crime responsible, and
reduces community security.

3. Landlord Responses to Possible Enforcement Under the Ordinance

Landlord abatement plans in response to enforcement of a nuisance ordinance range in
formality and scope. However, as evidenced in the stories above, landlords typically respond to
warnings by removing the tenants who were the subject of police response from the property and
do so regardless of whether they were victims of the cited crime.

The analysis of available eviction records in Binghamton reveals that more than half of the
landlords from the cited properties pursued formal eviction actions against tenants at or around the
time of receiving a violation notice. A total of 53 tenants in ten of the cited properties received
formal eviction actions after the City sent a nuisance abatement notice to their landlords.

More than half of the landlords from cited properties in Binghamton
pursued formal eviction actions against tenants at or around the time

of receiving a violation notice.

This is an estimate of evictions following nuisance enforcement, as it is not possible from
the records to ascertain if all of these evictions took place because of the ordinance or for other
reasons in this same time period. However, this estimate is likely to also be under-inclusive, because
many landlords pursue informal evictions against tenants, notifying them that they will be evicted
unless they move out voluntarily. In response, tenants often feel forced to leave regardless of
whether they were victims of the alleged nuisance conduct because the mere filing of an eviction
case — whether ultimately successful or not — can make it extremely difficult to obtain rental housing
in the future. Thus, tenants who lived at cited properties may have moved out without any official
record documenting the action taken against them.
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Additionally, other landlords took action against everyone at a property, affecting multiple
units and families. One landlord sent a blanket warning to all tenants, stating that “if the
Binghamton Police are called on a tenant at this property, the rent will be increased by $500 a month
followed by eviction.” Another informed the City that he had responded to the warning by ensuring
that “all of the Tenants who were present on the property at that time have been evicted, or have
left voluntarily, or are in the process of being evicted.”

Thus, the available records establish that Binghamton enforced its ordinance against
domestic violence and other crime victims, as well as others in need of emergency assistance, and
landlords then sought to evict tenants or to deter them from calling the police.

C. The Nuisance Abatement Law in Fulton, New York

In 1998, the Common Council of the City of Fulton adopted a nuisance abatement law,
determining that while existing laws could punish offensive conduct, they were not adequate to
prevent these nuisances from continuing.’ Like Binghamton, the stated goal of the ordinance was to
improve the community of Fulton — specifically, to protect the city’s quality of life, commerce,
property values, and the public health, safety, and welfare of its residents. Though Fulton’s nuisance
is based on a three-strikes model and thus differs from Binghamton’s, it also was enforced against
victims of crime. Examination of records of enforcement and the distribution of notices for public
nuisances under the nuisance abatement law reveals overwhelming and systemic enforcement against
victims of domestic violence. The records also documented enforcement against victims of other
crimes and persons seeking emergency aid.

Key Findings:

* Enforcement of Fulton’s nuisance abatement law was overbroad. When sending notices
to landlords that the property may be subject to a public nuisance action, city officials
listed almost every police incident at a property, regardless of tenants’ culpability.

+ Fulton officials routinely included incidents of domestic violence in the lists of offenses
that contributed to the “high volume of calls for service at this location” and nuisance
conduct that the city stated could subject a property to city action.

* Domestic violence was by far the most common type of nuisance conduct identified by
Fulton city officials, accounting for almost half, or 48%, of incidents cited in nuisance
enforcement warnings.

* While this study focused on domestic violence, the records showed significant
enforcement against victims of other crimes and those in need of emergency assistance.
The city cited many incidents of criminal activity perpetrated against tenants, including
incidents of larceny and other assaults.
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1. Fulton’s Ordinance

Fulton’s Nuisance Abatement Law is triggered by a broad array of “public nuisances” that
occur at a property. The ordinance defines a property as a public nuisance upon the occurrence of
one drug-related offense or three designated nuisance offenses that result in convictions within a
twenty-four-month period. Designated nuisance offenses include both violent crimes such as
homicide, assault, sex offenses, use of firearms, and non-violent crimes such as burglary, gambling,
prostitution, and offenses against the public order and public sensibilities. Nuisance offenses can be
counted against a property based on incidents at any of the apartments or units at a multi-family
dwelling. The ordinance authorizes the Chief of Police to determine what incidents will be cited as
offenses and to impose penalties for such public nuisances.

Fulton’s ordinance provides that, once a property has been the site of a sufficient number of
nuisance offenses, the Chief of Police will notify the owner of the activities that have created the
nuisance and possible penalties that may occur if the nuisance is not eliminated within thirty days of
the notice. Penalties can include closure of the property for up to a year or an order requiring
discontinuance of any nuisance activity at the property. Although, like Binghamton, the ordinance
includes violent offenses and other crime as possible nuisance offenses, it makes no distinction for
incidents in which the tenant is the victim of the alleged nuisance conduct.

Although like Binghamton, Fulton’s ordinance includes violent offenses
and other crime as possible nuisance offenses, it makes no distinction for

incidents in which the tenant is the victim of the cited conduct.
[

Fulton’s ordinance defines a public nuisance as being triggered by three convictions for
nuisance offenses at the property. But in practice, the City notifies landlords of police responses
that have occurred at the premises, many of which have not even resulted in arrests. The Chief of
Police sends landlords a form letter with a description of “a series of offenses which have been
reported to the police department, some of which have resulted in arrests of persons surrounding
activities” at the property. This list typically includes all police responses that have been made to the
property within a certain time period, although the letter warns that this is not a complete list of all
calls, complaints, and arrests at the location.”” The letter then warns landlords that “in light of the
volume of calls for service at this location, and the appearance that the nuisance conduct is a direct
and/or proximate result of activities occurring” at the property, the Chief of Police plans to initiate a
nuisance abatement action, which could result in closure of the property, “unless there is some
intervention to address the nuisance conduct occurring at this location.” In doing so, Fulton directs
landlords’ attention to all police responses listed at the property, identifies them as nuisance conduct,

and instructs landlords to take action or face penalty.”

Fulton’s ordinance does not require that the landlord submit a written abatement plan or
response to the City. Thus, unlike in Binghamton, whether a landlord evicted or took other action
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in response to a nuisance property warning or designation is not clear from the records associated
with the enforcement action.

This case study sought, through multiple open records requests, documentation of all
incidents that were reported from July 2011 to April 2014” at the residential properties that were
subject to ordinance enforcement in the first half of 2014. The following examples and analysis
were taken from these records. Personally identifying details are not listed for privacy and other

concerns.
2. Impact on Tenants and Their Families

In notifying landlords of nuisance conduct, Fulton routinely includes incidents where tenants
sought police or emergency aid because they were victims of the reported crime. Because city
officials provided landlords with a list of almost every police incident that occurred at the property
and did so regardless of whether the tenants of that property were responsible for the cited nuisance
conduct, this enforcement was strikingly overbroad. The series of offenses described in notices
included both incidents where tenants were the victims of crime and where police had responded
for other emergency situations in which no enumerated nuisance offense was alleged to have taken
place.

Although it is not clear from the records what abatement methods a landlord used after
being notified of a possible nuisance designation, it is likely that the overbroad lists of “offenses”
described in the letters led them to take action against tenants who were victims of crime or who
had committed no offense other than calling 911 in an emergency.

a. Impact on Victims of Domestic Violence

As it did in Binghamton, the similarly broad scope and enforcement of Fulton’s ordinance
has overwhelmingly affected victims of domestic violence. Because calls from domestic violence
victims or reporting domestic violence make up the single largest category of calls to police,” victims
of domestic violence are very likely to be punished by nuisance laws. Indeed, Fulton routinely
designated incidents of domestic violence as nuisance offenses, repeatedly notifying landlords that
their property was the site of nuisance conduct when the tenant of that property was in fact the
victim of cited domestic violence. The following examples come from information obtained from
City records, including police reports and enforcement records:

» Fulton warned one landlord that he was in danger of penalty and listed repeated incidents of
domestic violence against a tenant as nuisance offenses leading to this designation. In one
incident, the tenant told police that her ex-boyfriend pushed her up against the kitchen cabinets,
cutting her leg. She said she was afraid of her abuser but also feared having him arrested
“because he was going to kill her when he got out.” Police arrested this man, charging him with
multiple criminal offenses. Later, police responded to screaming and harassment against the
tenant by her abuser and arrested him for violating an order of protection. Although the
officers’ response was integral to enforcing the order of protection, the City nevertheless
directed her landlord to abate this alleged nuisance conduct. This tenant had only called the
police for help with domestic violence.
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» Fulton again warned a property owner of a possible nuisance ordinance designation on the basis
of, among other things, repeated domestic violence that was perpetrated against a tenant. These
included an incident in which the tenant’s boyfriend was arrested for disorderly conduct when
the tenant was packing her bags to leave and her boyfriend would not stop harassing her. In a
later episode, the tenant called 911 and reported that her now ex-boyfriend had grabbed her by
the wrist, brandished a knife, and threatened to cut her. The tenant was able to pull away from
him and call the police, who then criminally charged her ex-boyfriend.

Statistical analysis of activity at the seven properties that Fulton designated as possible public
nuisances shows that the ordinance was disproportionately enforced based on domestic violence. In
order to determine patterns of enforcement, all reported incidents at the cited properties from July
2011 to April 2014 were coded into eight categories: noise, trash, fire, domestic violence, disputes,
drugs, larceny, and other. This allowed for analysis of a total of 123 incidents that were included in
reported nuisance offenses as contributing to a property’s possible designation as a nuisance.”

Of these incidents of alleged nuisance conduct, an overwhelming 48% were related to
domestic violence. This made domestic violence the single largest category of alleged nuisance
conduct by far. Comparatively, drug offenses, a traditionally targeted nuisance offense and a specific
focus of Fulton’s ordinance, were never cited as a nuisance offense at the warned properties.
Another often-claimed target of nuisance ordinances, noise, was similarly infrequent, making up only
8% of alleged nuisance offenses. Figure 5 represents the distribution of incidents of alleged
nuisance conduct by category. Table 2 outlines the number of incidents by category and percentage.

Table 2: Incidents of Alleged Nuisance Conduct
Figure 5: All Fulton Nuisance
INCIDENT |NUMBER OF | PERCENTAGE Incidents by Incident Type
TYPE INCIDENTS OF Latceny
INCIDENTS 4%
Domestic 59 48% Other
Violence 8%
Noise
Dispute 39 32%
Noise 10 8% 48%
Other 10 8% 32%
Larceny 5 4%
TOTAL 123 100%
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b. Impact on Tenants Who Called 911 to Report Crime

Fulton’s ordinance was also enforced when tenants called to report crimes committed
against them. While the analysis of enforcement focused on the prevalence of enforcement against
domestic violence, the records also reveal numerous incidents of enforcement against tenants who
were victims of other reported crime. For example:

» Fulton notified a landlord that his property had been the site of nuisance offenses when, among
other things, a tenant reported to police that her boyfriend had been the victim of an assault at
her home. Upon coming home with her boyfriend, the tenant found the front door unlocked.
When her boyfriend went inside to investigate, an unknown male punched him in the face. The
two men fell down the stairs and the stranger ran away. The tenant and her boyfriend then
realized that a mutual friend had invited the unknown man into the apartment. The tenant
called 911 to report the crime and the assailant was charged with assault. However, Fulton later
characterized the incident as a nuisance, suggesting that somehow the landlord or tenant were
responsible for the actions of an uninvited stranger to the property.

» In another incident, a tenant called police to report the larceny of personal property. The tenant
told police that he believed a friend of his girlfriend was responsible for taking several video
games from his home and that he had recently seen this person with what appeared to be a bag
holding the games. Police responded and criminally charged the individual. Although the tenant
aided the police in identifying ongoing crime and its perpetrator and although the tenant himself
was the victim of that crime, Fulton subsequently notified his landlord this incident constituted a
nuisance offense that must be abated.

Fulton’s nuisance abatement law thereby swept up innocent parties in enforcement and
penalized crime victims for calling the police.

4. Recommendations

These many examples of nuisance ordinances’ impact on crime victims and the statistical
evidence of their disproportionate enforcement make clear that these policies do not further their
often stated goals of crime reduction and community improvement, but instead punish crime
victims and interfere with efforts to encourage the reporting of crime and safety issues. On the local
level, municipalities should ensure that they avoid these documented consequences for victims of
crime, domestic violence survivors, persons with disabilities, minority communities, and other
protected groups. On the state level, New York legislators can and should provide a statewide
solution to the problems posed by nuisance ordinances, both for crime victims and their
communities, and enact legislation that affirmatively protects residents’ rights to police and
emergency assistance.

A. Nuisance Ordinances Conflict with Existing L.aw and Policy in New York

Nuisance ordinances and their harmful consequences conflict with existing legal protections
and well-established public policy in New York State. The many ways in which nuisance ordinances
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may violate constitutional, federal, state, and local legal protections are detailed in section 2.B above.
These ordinances are also incompatible with numerous policies that underlay New York State’s
response to domestic violence and efforts to protect the rights of victims of crime.

New York State has been explicit about its commitment to addressing the impact of crime
and domestic violence on its victims and on communities as a whole. The New York Crime Victims
Bill of Rights provides protections to crime victims that enable and allow them to come forward,
report, and cooperate in the prosecutions of crimes committed against them without penalty.”
Similarly, an Executive Otrder establishing protections for domestic violence survivors states,
“domestic violence is a serious public policy concern for the State of New York, requiring the State’s
participation in the coordinated community response to support victims and hold abusers
accountable.”” This is borne out in State policies that aim to protect victims of domestic violence
from abuse, including policies supporting the enforcement of orders of protection and effective
police response.” Finally, New York has worked to safeguard secure housing for domestic violence
victims with a long-standing New York Attorney General opinion that explicitly states that
discrimination against victims of domestic violence can violate state civil rights law.”

'
Municipalities undercut policies that seek to address and prevent
crime when they impose citations on crime victims that call police

to secure police protection and report crime.
'

Municipalities undercut these policies by imposing citations when victims call 911 to secure
police protection and report crime. Indeed, many ordinances expressly designate nuisance conduct
to include the very family offenses that have been designated as the basis for domestic violence-
related relief, including orders of protection.”” Accordingly, nuisance ordinances are incompatible
with New York’s policies that seek to address and prevent crime.

B. A Local Solution: Pursue Targeted Implementation of Existing Law

When considering the changes required for an ordinance to both avoid legal liability and
realize the policy priorities detailed above, a number of municipalities have determined that their
community is better served by a repeal of the ordinance or declining to enact one in the first place.”
This leaves municipalities able to pursue targeted implementation of existing law to address
problems they have identified in the community, while also ensuring the continued availability of
police assistance to those who need it.

Municipalities typically already have tools to directly address the problems that are most
often cited as the goals of nuisance ordinances, such as drugs, noise, and property damage. As
compared to these existing zoning and penal laws, nuisance ordinances can be inefficient and
unwieldy to enforce, and generally do not afford adequate due process to either landlords or tenants.
Indeed, enforcement of nuisance ordinances can require many more resources and new systems than
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lawmakers initially realize, making them by no means the silver bullet for cutting policing costs and
reducing crime that many lawmakers envision.

C. A Statewide Solution: Affirmatively Protect Crime Victims Right to Call Police

State legislatures have increasingly taken notice of the negative impact of local nuisance
ordinances in their communities. Several states have responded by enacting or introducing
legislation that recognizes an individual’s right to request police and emergency services or prohibit
nuisance ordinances to be enforced against victims of crime.” Some states expressly prohibit
municipalities from imposing penalties for exercising this right. Minnesota “preempts any
inconsistent local ordinance” that requires an eviction or penalizes a landlord in response to calls for
police or emergency assistance.”  Most recently, in 2014, Pennsylvania lawmakers responded to
widespread attention on the perverse consequences of these ordinances and voted unanimously, on a
bipartisan basis, to protect this right for all victims of crime and persons in an emergency.”

The New York State legislature has an opportunity to take similar action and ensure that no
New Yorker must choose between calling the police and staying in their home. The New York State
legislature should enact comprehensive state protections to residents who need to access emergency
and police assistance.” Such a state law should prohibit municipalities and landlords from imposing
penalties on this basis and provide due process and other protections for landlords and tenants who
are the subject of nuisance ordinance enforcement. Notably, a state-wide solution could still allow
municipalities and landlords to address the perpetration of crime at a property through penal and other
laws. In doing so, a state-wide law could strike a critical balance between the safety needs of victims,
the rights and duties of landlords, and the ability of municipalities to address neighborhood welfare.

5. Data and Methods for Studies of Enforcement in Binghamton and Fulton

This study drew on the work of sociologists Matthew Desmond and Nicol Valdez* who
looked into the enforcement of the nuisance ordinance in Milwaukee, Wisconsin and found that
almost one third of all ordinance-related citations were a direct result of an incidence of domestic
violence and the majority of property owners dealt with the issue by evicting the intimate partner
violence survivors.

In analyzing the enforcement records from Binghamton and Fulton, domestic violence was
defined as when a current or former partner sexually assaults or injures, stalks, threatens, or harasses
an individual, makes them fear that they or someone else, such as their child, are in immediate
physical danger or destroys their personal property. Because domestic violence is often a pattern of
abuse rather than an isolated incident, serious disputes between current or former intimate partners
were coded as domestic violence when the records indicated a history of domestic violence.

The data analysis was conducted by the Social Science Research Council, in partnership with
the ACLU. The records on which this analysis was based are described below and are on file with
the Social Science Research Council and the ACLU.
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Data and Methods for Binghamton, New York

The Binghamton case study sought, through multiple open records requests, documentation
on all incidents that occurred at the 16 residential properties in Binghamton that were subject to
ordinance enforcement from January 2012 to July 2014, July being the most recent date for which
records were available at the time of the request. The following documents were obtained for these
properties: letter from City of Binghamton Department of Corporation Counsel to property owner
serving notice that the property is being accused of being a public nuisance; abatement plan from
property owner, including eviction notices and other attachments; dispatcher records of 911 calls
related to these properties; police department incident write-ups; all Domestic Incident Reports; and
every eviction record in the 16 properties under study from Binghamton City Court. This allowed
analysis of a total of 535 incidents, of which 199 incidents (22 percent) were singled out by the City
as contributing to a property’s designation as a nuisance.

The City letters identified the precise date and description for each incident that contributed
to the points that resulted in a letter. The letters also cited the total number of other police activities
on the property over the previous twelve months as additional evidence the property was a public
nuisance. In order to determine patterns of enforcement, all of the incidents that required a police
response to the cited properties were coded into eight categories: noise, trash, fire, domestic

violence, disputes, drugs, larceny, other.

Data and Methods for Fulton, New York

The Fulton case study sought, through multiple Freedom of Information law requests,
documentation on all incidents that occurred at the seven residential properties in Fulton that were
being subject to ordinance enforcement in the period from July 2011 to April 2014, April being the
most recent date for which records were available at the time of the request. The following
documents were obtained for these properties: letter from City of Fulton Police Department to
property owner serving notice that the property is being accused of being a public nuisance;
dispatcher records of 911 calls related to these properties, and police department incident write-ups.
This allowed analysis of a total of 123 incidents.

The City letters identified the precise date and description for each incident that contributed
to the designation of a property as a public nuisance. In order to determine patterns of
enforcement, the 123 incidents were coded into eight categories: noise, trash, fire, intimate partner

violence, disputes, drugs, larceny, other.
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medical assistance in an emergency. H.R. 1322, 2015 Leg. (N.Y. 2015); S. 4955, 2015 Leg. (N.Y. 2015).

82 Desmond & Valdez, supra note 8, at 117-141.
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http://ecode360.com/14072274
https://www.ag.ny.gov/sites/default/files/pdfs/publications/Crime_Victims_Bill_of_Rights.pdf
http://www.opdv.ny.gov/professionals/workplace/execorder19.pdf
http://www.popcenter.org/problems/pdfs/domestic_violence.pdf
http://thetimes-tribune.com/news/vandling-council-scraps-sweeping-proposed-nuisance-law-1.1527957
http://thetimes-tribune.com/news/vandling-council-scraps-sweeping-proposed-nuisance-law-1.1527957

Cities should provide support
to crime victims, not penalize
them for calling 911 or
force their eviction.






