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EXECUTIVE SUMMARY

Freedom of the press promotes speech and self-governance for all Americans.
Journalists provide information needed for voters to evaluate candidates. They uncover
unlawful acts by elected representatives and expose government abuses of power.
Investigative reporting helps ensure a government open to public scrutiny. Liberty is lost
without a free and independent press.

Journalists cannot maintain their independence without access to information
from confidential sources. The Watergate scandal and the Pentagon Papers became public
only after informants were assured anonymity. More recently, confidential sources broke
stories about illegal government programs including torture, warrantless wiretapping,
kidnapping, and illegal detention. In retaliation, the government has used subpoenas to
intimidate journalists into revealing sources and jailed them if they declined to name
names.

The government’s efforts to silence dissent are facilitated by the lack of a federal
journalist’s privilege from identifying confidential sources. Forty-nine states and D.C.
recognize some form of reporters’ privilege. Yet, 35 years after the Supreme Court
declined to recognize a reporters’ privilege under the First Amendment in Branzburg v.
Hayes, Congress has not followed the states’ lead. The result is a hodge-podge of federal
protection that undermines even the strongest state reporters’ shield laws. Increasingly,
the Justice Department is exploiting the press’s vulnerability by securing subpoenas of
reporters and their notes that at least one former senior Bush administration official has
denounced as a “reckless abuse of power.”

The government’s war on the press arguably threatens the First Amendment as
much as the Sedition Act of 1798, which was enacted to silence dissent. Since Branzburg
was decided in 1972, government coercion of reporters has meant:

e More jailed journalists. At least 31 journalists have been jailed for
failing to identify their confidential sources compared to only five
under the Sedition Act of 1798.

e Journalists getting longer jail sentences. Journalists are facing more
jail time than under the Sedition Act, often receiving sentences far
longer than those convicted of the crimes that the journalists reported.

e Journalists accused of “crimes” and ‘““treason” for their reporting.
Journalists uncovering government misconduct are accused of
covering up the “crimes” of their sources for revealing information to
them and “treason” for reporting it, just like in 1798.




The assault on the press occurs even for reporting that eliminates a substantial
public danger. San Francisco Chronicle reporters Lance Williams and Mark Fainaru-
Wada broke the BALCO story by relying on a confidential source. They brought the
steroids epidemic into the national consciousness, resulting in federal and state laws that
have saved countless lives. In return, Williams and Fainaru-Wada were rewarded with an
18-month jail sentence they avoided only after their source came forward. In contrast, the
maximum sentence of any of the BALCO defendants was less than half that.

A vibrant and meaningful federal reporters’ shield will ensure that journalists
continue to have the tools they need to hold the government accountable to the people. It
also will allow the press to continue to inform the public about substantial risks to our
health and safety, such as the steroids epidemic, without fear of government persecution.
This report describes the compelling need for swift passage of a federal shield law with
the following recommendations:

e Adopt a qualified privilege that generally protects against forced
disclosure of sources, with narrow exceptions for protecting other
competing rights and interests.

e Balance a reporters’ privilege with the right of criminal
defendants to have access to sources and information that may be
exculpatory or might mitigate their sentences.

e Limit the national security exception to cases of imminent and
actual harm to ensure journalists continue to have independence to
report government abuses of power, consistent with public safety.

e Use a functional definition of “journalist” focusing on acts of
journalism and whether information from confidential sources is
secured for dissemination to the public.

The experience of the states, most federal courts, and our closest allies around the
world demonstrates that we can have freedom of the press without harming our collective
security. A federal shield law that safeguards the First Amendment and other important
interests strikes the right balance.



PuBLISH AND PERISH:
THE NEED FOR A FEDERAL REPORTERS’ SHIELD LAW

To me, the choice in this case is all the government’s, and their
demands are impossible. They demand that | give up my career and my
livelihood. They demand that | throw over my most deeply held ethical
and moral beliefs, both as a journalist and as a man.

A . . 1
Lance Williams, San Francisco Chronicle Reporter

Sixth among countries jailing journalists in 2005, tied with Burma.? A 2006 index
of press freedoms ranked it fifty-third in the world.® Secret wiretaps placed on
journalists’ phones in an effort to identify confidential sources.* Reporters threatened by
government officials to back off stories or face charges of “treason.”® Correspondents
whisked away to secret detention cells where they are denied access to counsel and basic
civil liberties.® Courts act as accomplices in jailing journalists that do not bend to the
government’s will.” A government not even deterred by a journalist’s death in its efforts
to suppress the truth.®

Is this a description of China? Cuba? Surely, it has to be one of the members of
the so-called “axis of evil,” Iran, North Korea, or Syria. No, this is the land of the free
and the home of the brave, the United States. A nation with a supposedly free press, but
without a journalist’s privilege to preserve the free flow of information to the public.
Liberty is lost through government control and coercion.

The state of the press in the United States today stands in stark contrast to where it
was on September 20, 2001, when President Bush addressed a joint session of Congress.
In a unifying moment he declared, “On September the 11th, enemies of freedom
committed an act of war against our country.”® President Bush promised in his war
against terror “to uphold the values of America, and remember why so many have come
here. We are in a fight for our principles, and our first responsibility is to live by them.”*°
But soon after, journalists began to uncover startling evidence that the government was
trampling on those principles, engaging in wholly un-American deeds including torture,**
warrantless wiretapping,* kidnapping and illegal detention.*®

Reporters’ relationships with confidential sources have been key to unraveling
those unlawful acts. In December 2005, the New York Times uncovered the government’s
sweeping warrantless wiretapping program.** Citing unnamed government sources, the
Times reported, “Months after the September 11th attacks, President Bush secretly
authorized the National Security Agency to eavesdrop on Americans and others inside the
United States to search for evidence of terrorist activity without the court-approved
warrants ordinarily required for domestic spying.”*> A federal court subsequently ruled
that the program was “obviously in violation of the Fourth Amendment.”*® Confidential
sources leaked information that our government kidnapped an innocent German citizen,
detained and tortured him for five months, released him without charge, and subsequently
attempted to cover it up.” In another case, the American public learned through an
unnamed informant that torture was official U.S. policy.'®



According to government officials, a free press, and not their own unlawful
actions, pose a grave danger to the United States. As President Bush explained in 2003,
“if there is a leak out of my administration, | want to know who it is. And if the person
has violated law, the person will be taken care of.”* To ferret out those leaks, the federal
government has engaged in an unprecedented crusade against reporters. In 2001, the
Department of Justice “disclosed that it had issued 88 subpoenas involving news
reporters in the previous decade.”® Seventeen of those “sought information about
confidential sources, while others sought notes and other unpublished materials or
testimony to verify what reporters had published or broadcast.”*

The government’s campaign to stifle the press has accelerated in recent years.
Today, “journalists are drowning in a sea of subpoenas.”?* From Pulitzer-Prize winning
New York Times reporter Judith Miller to Rhode Island television reporter Jim Taricani,
journalists increasingly find themselves behind bars. Just as President Nixon used the
Federal Communications Commission to retaliate against the Washington Post for
breaking the Watergate story, the government “has been practicing preemptive media
intimidation to match its policy of preemptive war.”?* A reporters’ privilege is necessary
to stop this government abuse of power and restore freedom of the press.

PROMOTING AN INFORMED ELECTORATE THROUGH A FREE PRESS

Our liberty cannot be guarded but by the freedom of the press, nor that
be limited without danger of losing it.

Thomas Jefferson to John Jay, 17862

Freedom of the press is a cornerstone of our republic. The First Amendment
provides that “Congress shall make no law ... abridging the freedom of speech, or of the
press.”?® However, constitutional protection of the press is not an end in itself. Rather, it
is deeply rooted in the press’s unique role in promoting speech and self-governance for
all Americans.”®

The press accomplishes its purpose in several ways. It communicates information
essential to the discovery of truth in the marketplace of ideas?’ and the advancement of
innovation.?® Reporters facilitate sweeping social changes by bringing matters into the
public consciousness, as the civil rights movement proved. The press can unite us in the
defense of shared principles. Conversely, it can provoke incisive debates on issues that
divide us, such as the Iraqg War.

A free press provides us with the means to maintain our republican form of
government.? The press “is one of the great bulwarks of liberty”* because it keeps the
government in check.*! As David Hume explained,

[A]rbitrary power would steal in upon us were we not careful to prevent
its progress and were there not an easy method of conveying the alarm
from one end of the [country] to the other ... Nothing so effectual to this



purpose as the liberty of the press, by which all that learning, wit, and
genius of the nation may be employed on the side of freedom and
everyone be animated to its defense. As long, therefore, as the republican
part of our government can maintain itself ... it will naturally be careful to
keep the press open, as of importance to its own preservation.

To ensure this role is fulfilled, the First Amendment guarantees the press the right
to be free from prior restraints by the government.®® Without these guarantees, the press
would be subjected to censorship “as had been practiced by other governments.”**

The press likewise provides the tools necessary for self-governance. “Under a
representative system of government, an informed electorate is a precondition of
responsive decision-making.”*® That cannot be achieved without aggressive news
reporting:

[ITn a society in which each individual has but limited time and resources
with which to observe at first hand the operations of his government, he
relies necessarily upon the press to bring him in convenient form the facts
of those operations ... Without the information provided by the press most
of us and many of our representatives would be unable to vote intelligently
or to register opinions on the administration of government generally...*

In other words, “the First Amendment goes beyond protection of the press and the
self-expression of individuals to prohibit government from limiting the stock of
information from which members of the public may draw.”*” The press must have the
ability to gather that information free of government interference.®

Armed with a free press, Americans can make informed decisions “as the final
judge of the proper conduct of public business.”*® It further allows “debate on public
issues” to remain “uninhibited, robust, and wide-open.”* In the process, freedom of the
press facilitates “the instrumental means required in order that the citizenry exercise that
ultimate sovereignty reposed in its collective judgment by the Constitution.”*!

SILENCING DISSENT BY THE PRESS

Without the ability to speak off the record to sources in the government
who are not officially authorized to do so, there is substantial evidence
that reporters would often be relegated to spoon-feeding the public the
“official” statements of public relations officers.

Lee Levine, Media Attorney42

The government often has tried to stop unfavorable reporting. Less than seven
years after the First Amendment was ratified, Congress enacted the Sedition Act of
1798.% Its purpose was to bring the press “under control” by silencing dissent when war
with France allegedly was imminent.** The Federalist government targeted critics,
particularly journalists. Several newspapers were shut down or forced to refrain from



their opposition to elected officials.*> Five of the ten men convicted of seditious libel
under the act were journalists.*® The Supreme Court later noted, “Although the Sedition
Act was never tested in this Court, the attack upon its validity has carried the day in the
court of history.”*’

Subsequent crises were used as a pretext for a broad government assault on the
press. Journalists were jailed during the Civil War for allegedly using “treasonable
language” and “aiding and abetting the enemy.”*® During World War 1, the Espionage
Act of 1917 and the Sedition Act of 1918 made it a crime to interfere in the war effort,
insult the government, or “by word or act oppose the cause of the United States.”*® The
courts were complicit in punishing dissenting pamphleteers under these acts.”
Curtailment of the press also was a hallmark of the Cold War.

Direct censorship has not been the government’s only method to control
journalists. Stopping the flow of unfavorable news by compelling journalists to reveal
their sources is also used, with powerful implications, as it allows the government to
identify and punish these sources. Potential sources dry up because their anonymity
cannot be assured. Journalists are jailed if they do not act as government agents and
betray the confidences entrusted to them. Editors face a powerful disincentive to publish
news critical of the government. Speech is effectively chilled. Dissent is silenced.

Subpoenas have been a favored weapon of the government to compel disclosure
of sources, dating from the colonial period. In 1722, Benjamin Franklin’s brother was
ordered by the state assembly to divulge the source of a tabloid he published about the
government. When he refused, he was jailed for one month.>* In 1734, the Royal
Governor of New York indicted and jailed John Peter Zenger, the publisher of the New
York Weekly Journal, for seditious libel. Zenger was charged with printing unsigned
columns endorsing a legislative candidate critical of the governor. His acquittal in 1735
laid the foundation for the sweeping protections of the press in the First Amendment.>?

The government’s use of coercive subpoenas continued even after ratification of
the First Amendment. In 1848, the first reported federal case was brought against a
reporter jailed for contempt of Senate for refusing to identify the source of a secret draft
of a Mexican-American War treaty.> In 1857, a New York Times reporter was jailed after
declining to reveal to a House select committee the identities of members who revealed
names of colleagues taking bribes.>* Journalists who publicized unfavorable information
about the government or elected officials faced swift retaliation.

The absence of a common law reporters’ privilege fueled the use of subpoenas. In
1897, a court compelled an editor and reporter to disclose their sources after they
published a story that state senate members had been bribed.> In upholding the order, the
California Supreme Court found, “It cannot be successfully contended, and has not been
seriously argued, that the witnesses were justified in refusing to give the names on the
ground that the communications were privileged.”*® Other courts agreed that there was
no common law privilege for journalists to refrain from judicial orders to reveal their
sources.’



SEDITION VS. SUBPOENA:
ToP JAIL SENTENCES OF JOURNALISTS®®

Journalists indicted or convicted

Journalists jailed or sentenced to jail since Branzburg for

Rank under the Sedition Act of 1798 failing to identify sources in response to a subpoena®
James Callender Lance Williams & Mark Fainaru-Wada (2006)
1 Writer, Richmond Examiner Reporters, San Francisco Chronicle
9 months Up to 18 months (dismissed after government dropped subpoena)
Charles Holt Joshua Wolf (2006-07)
2 Editor, New Haven Bee Freelance videographer, San Francisco
6 months 6 months and counting
Thomas Cooper Jim Taricani (2001)
3 Editor, Northumberland (Pennsylvania) Gazette Reporter, WJAR-TV, Rhode Island
4 months 6 months (served 4 months in home detention)®
Anthony Haswell Vanessa Leggett (2001)
4 Editor, Vermont Gazette Author, Texas
2 months 168 days
Abijah Adams Judith Miller (2005)
5 Bookkeeper, Boston Independent Chronicle Reporter, New York Times
1 month 85 days
Thomas Adams David Kidwell (1996)
6 Editor, Boston Independent Chronicle Reporter, The Miami Herald
Not jailed (died before trial) 70 days (served 14 days)
William Duane William Farr (1972-73)
7 Editor, Philadelphia Aurora Reporter, Los Angeles Times
Not jailed (indictment dismissed by President Jefferson) 46 days
John Daley Burk Myron Farber (1978)
8 Editor, New York Time Piece Reporter, New York Times
Not jailed (went into hiding) 40 days
Tim Roche (1990)
9 Reporter, The News (South Florida)
30 days (served 13 days)
Chris Van Ness (1985)
10 Freelance writer
30 days and 10 days (released early)
Felix Sanchez and James Campbell (1991)
11 Reporters, Houston Post and Houston Chronicle, respectively

30 days (freed after a few hours)

Conservative writer William Safire has called the Sedition Act of 1798 “the worst
law” ever passed by Congress.®* However, subpoenas directed at the press since 1972
have resulted in the punishment of far more journalists. At least thirty-one journalists
have been jailed or sentenced for criminal contempt of subpoenas since the Supreme
Court rejected a reporters’ privilege, compared with only five journalists under the
Sedition Act. The five longest jail sentences of journalists for violating subpoenas have
been imposed since 2001 and have averaged 7.5 months, compared to 4.5 months for the
five journalists jailed from 1798 to 1800.°% History can judge which is worse, sedition or

subpoena.

Freedom of the press is a hollow guarantee if journalists are unable to gather
information government officials want to suppress. Only a meaningful reporters’
privilege can protect the continued free flow of information to the public.




BRANZBURG V. HAYES

[W]ithout some protection for seeking out the news, freedom of the
press could be eviscerated.

Justice Byron White®®

Prior to 1972, there was some movement to adopt a reporters’ privilege. As early
as 1896, the Maryland legislature enacted a testimonial privilege for reporters under state
law.®* Sixteen additional states followed suit.®> In 1970, the U.S. Department of Justice
implemented procedures for issuing subpoenas to the press. The guidelines recognized
“compulsory process in some circumstances may have a limiting effect on the exercise of
First Amendment rights.”®® However, those limited protections proved inadequate.

In Branzburg, the Supreme Court addressed four cases in which subpoenas
required journalists to appear before a grand jury to identify a confidential source.®” The
lower courts split on whether the reporters could be compelled to testify before a grand
jury. In one case, the court rejected a reporters’ privilege under Massachusetts law.®® In
two cases brought against Paul Branzburg, the courts held that a Kentucky privilege did
not apply because it “did not permit a reporter to refuse to testify about events he had
observed personally, including the identities of those persons he had observed.”®

On the other hand, in the fourth case the Ninth Circuit found the reporter had a
qualified privilege to withhold testimony about his confidential source.”’ The court
reasoned that “the public’s First Amendment right to be informed would be jeopardized
by requiring a journalist to submit to secret Grand Jury interrogation.””* The court held
that to overcome the privilege, the government must demonstrate “a compelling need for
the witness’s presence before judicial process properly can issue to require attendance.” "

Writing for a bare five-justice majority in Branzburg, Justice White disagreed. He
acknowledged that “some protection for seeking out the news” was necessary to prevent
the press from being “eviscerated.””® However, he found that none of the four cases
restricted the ability of the reporters to investigate and publish their stories.”* Instead,
Justice White concluded that journalists were not immune “from disclosing to a grand
jury information ... received in confidence” any more than other citizens.” According to
Justice White, the only exception was grand jury investigations “instituted or conducted
other than in good faith.””® In addition, Congress and the state legislatures remained free
“to determine whether a statutory newsman’s privilege is necessary and desirable and to
fashion standards and rules as narrow or broad as ... necessary.”’’

Justice Powell wrote a separate concurring opinion described by Justice Stewart
as “enigmatic.””® In it, he noted that reporters who were subpoenaed are not “without
constitutional rights with respect to the gathering of news or in safeguarding their
sources.”” According to Justice Powell, a remedy existed for a journalist who was the
target of a bad faith grand jury investigation. The journalist could assert a privilege that
was to “be judged on its facts by the striking of a proper balance between freedom of the
press and the obligation of all citizens to give relevant testimony with respect to criminal



conduct.”® Rather than providing specific guidance, Justice Powell concluded the
balance could be achieved “on a case-by-case basis” consistent “with the tried and
traditional way of adjudicating such questions.”®

Four justices dissented.®? Justice Douglas concluded that journalists had an
absolute privilege under the First Amendment to keep their sources confidential. He
reasoned that “there is no ‘compelling need’ that can be shown which qualifies the
reporter’s immunity from appearing or testifying before a grand jury, unless the reporter
himself is implicated in a crime.”®® As a result, “a newsman has an absolute right not to
appear before a grand jury.”® According to Justice Douglas, this privilege was not lost
even if the journalist voluntarily appeared before a grand jury.®

Justice Stewart, joined by Justices Brennan and Marshall, argued that the majority
invited *“authorities to undermine the historic independence of the press by attempting to
annex the journalistic profession as an investigative arm of the government.”® He further
observed that “informants are necessary to the news-gathering process” and “the free
flow of information to the public.”®” Confidentiality played a key role in securing those
informants. Without that protection, a potential source would have to “choose between
risking exposure by giving information or avoiding the risk by remaining silent.”®
Justice Stewart reasoned that “unchecked power” by the government to compel
disclosure of confidences would deter sources “from giving information, and reporters
will clearly be deterred from publishing it.”®® That was particularly true for information
derived from “relationships involving sensitive and controversial matters.”*°

As a result, Justice Stewart found that reporters had a qualified privilege under the
First Amendment. He proposed a three-part test to balance “the public interest in the
administration of justice and the constitutional protection of the full flow of
information.”®* To overcome the reporters’ privilege, the government would have to
show: (1) probable cause that the information sought is relevant to a criminal matter; (2)
the information “cannot be obtained by alternate means less destructive of First
Amendment rights;” and (3) a “compelling and overriding interest in the information.”%
The test would not be triggered until a reporter moved to quash a subpoena, *“asserting the
basis on which he considered the particular relationship a confidential one.”®® Justice
Stewart conceded that “courts would be required to make some delicate judgments ...
But that, after all, is the function of courts of law.”%



STATE RESPONSES TO BRANZBURG AND PRESIDENTIAL ABUSES OF POWER

Almost all the articles | co-authored with Mr. Woodward on Watergate
could not have been reported or published without the assistance of our
confidential sources and without the ability to grant them anonymity,
including the individual known as Deep Throat.

Carl Bernstein, Washington Post Reporter95

Growing evidence of governmental abuses of power and deception coincided with
the Branzburg decision. In 1971, the Supreme Court rejected the Nixon administration’s
efforts to enjoin publication of the Pentagon Papers, which confidential source Daniel
Ellsberg, a State Department official, leaked to the New York Times and Washington
Post.”® The Pentagon Papers detailed President Lyndon Johnson’s escalation of the
Vietnam War while he was promising the public not to expand it.*” Following publication
of the Pentagon Papers, Ellsberg went into hiding. After the FBI identified Ellsberg as the
source, President Nixon campaigned to discredit him. With Nixon’s knowledge, the
“White House plumbers” broke into Ellsberg’s psychiatrist’s office in an unsuccessful
effort to locate Ellsberg’s medical records.*®

In 1973, the Watergate scandal broke wide open because of a confidential source,
W. Mark Felt, the second highest official in the FBI and also known as “Deep Throat.”
Felt’s revelations to Washington Post journalists Bob Woodward and Carl Bernstein
linked President Nixon directly to two crimes: the plumbers’ 1971 break-in of Ellsberg’s
psychiatrist’s office and the June 1972 burglary of the Democratic National Committee
headquarters.® Following news reports of Felt’s disclosures, a federal investigation of
Nixon was opened, despite Nixon’s efforts to withhold and destroy evidence.*® Without
the promise of confidentiality to Felt, it is unlikely Nixon’s unlawful actions would have
been brought to light.*™

The Pentagon Papers and Watergate highlight the need to maintain a free flow of
information. Journalists must be protected from identifying their confidential sources.
Citizens cannot hold their government accountable without investigative reporting
derived from those sources. The abuses of power during the Nixon years prove
Jefferson’s contention that “[t]he only security of all is in a free press.”*%* A reporters’
privilege is essential to American freedom.

That point has not been lost on the states. Following Branzburg, fourteen
additional state legislatures accepted Justice Stewart’s invitation to adopt a statutory
reporters’ privilege. Today, thirty-one states and the District of Columbia have enacted
legislation to protect the confidential relationship between reporters and their sources.*®
All state shield laws provide journalists at least some relief from judicial subpoenas
directed at obtaining the identity of confidential sources.® Approximately two-thirds of
those laws also protect certain unpublished and non-confidential information.*®



States Recognizing a Reporters' Shield Privilege

i Legend

” D States with a statutory shield
' . States with a judicially recognized shield
D States with no shield

A growing number of state courts have recognized a reporters’ privilege under
state law or through their interpretations of the First Amendment or the state
constitutional counterpart. Eighteen of the nineteen states without shield laws have
provided at least some relief to journalists seeking to protect confidential sources.'®
Courts in eleven of those states have expressly found some form of reporters’ privilege
under applicable state law.'® The remaining seven states have limited protection for
journalists with some courts in those states recognizing the privilege'®® and others
rejecting it.*® The result is that reporters’ shield protections vary considerably from state
to state.’’® In many cases, state law fails to prevent journalists from being jailed for
declining to reveal their confidential sources.



FEDERAL RESPONSES TO BRANZBURG

The consensus among the States on the reporters’ privilege is as
universal as the federal courts of appeals decisions on the subject are
inconsistent, uncertain and irreconcilable.

Attorneys General of 34 states and p.c.tt

The variance among some state reporters’ shield provisions is nothing compared
to the hodge-podge of federal protection. There are several executive, statutory, and
judicial sources for a federal shield. However, all fall far short of the meaningful
journalists’ privilege needed to maintain the free flow of information to the public.

In 1974, Congress enacted Federal Rule of Evidence 501 to define the scope of
testimonial privileges in federal civil and criminal cases. Rule 501 provides that except as
otherwise required by the Constitution, Congress, or Supreme Court, “the privilege of a
witness ... shall be governed by the principles of the common law as they may be
interpreted by the courts of the United States in the light of reason and experience ...”**2
Congress considered adopting a rule that would have listed and defined the specific
privileges recognized in Rule 501, but widespread disagreement resulted in language
permitting the continued “evolutionary development of testimonial privileges.”** Rule
501 does not “freeze the law governing the privileges of witnesses” and is meant to adapt
“itself to varying conditions.”** In practice, Federal Rule of Evidence 501 has proven
ineffective to provide meaningful protection for journalists in much of the nation.

Despite nearly universal recognition of a reporters’ privilege by the states, federal
acceptance of common law protection has lagged far behind. No federal circuit has
adopted the absolute privilege advanced by Justice Douglas in Branzburg. Where the
privilege does exist, there is general agreement that in some cases other important public
interests override the privilege. Use of a balancing test is commonplace to resolve the
issue.

The level of protection for journalists in civil cases differs considerably among
the federal circuits. Three circuit courts have failed to adopt a reporters’ privilege in civil
matters. The Sixth Circuit has expressly rejected the privilege.**® The Seventh and Eighth
Circuits have not addressed the issue,™’ although some lower courts have recognized a
qualified privilege in civil cases.'® In contrast, most circuits recognize a qualified
privilege to withhold confidential information in civil cases by applying a balancing test
similar to Justice Stewart’s.'**

Some federal circuits have gone further, applying the qualified privilege to non-
confidential information or sources in civil cases.*® The Fourth Circuit has not addressed
the issue,’* while the Fifth Circuit has declined to protect non-confidential
information.'?® Lower courts in the Tenth, Eleventh, and D.C. Circuits have applied the
privilege to non-confidential sources or information.'?® Protection is extended to non-
confidential information because there is “a lurking and subtle threat to journalists and
their employers if disclosure of outtakes, notes, and other unused information, even if

10



non-confidential, becomes routine and casually, if not cavalierly compelled.”*** Some
circuits apply the same balancing test they use for confidential information.® Other
circuits apply a lower threshold for civil litigants seeking non-confidential information
than what is required to obtain confidential information.?

Only a handful of federal circuits (the First, Second, Third, and Eleventh), have
recognized a qualified reporters’ privilege in criminal cases.**” The Fourth Circuit has
followed Justice Powell’s opinion in Branzburg by limiting the privilege to cases of
government harassment or bad faith."® New York Times reporter Judith Miller
unsuccessfully attempted to assert the privilege in the grand jury investigation into leaks
of CIA official Valerie Plame’s identity. The D.C. Circuit summarized the majority rule
in rejecting her claim in the In re Grand Jury Subpoena decision:

Unquestionably, the Supreme Court decided in Branzburg that there is no
First Amendment privilege protecting journalists from appearing before a
grand jury or testifying before a grand jury or otherwise providing
evidence to a grand jury regardless of any confidence promised by the
reporter to any source. The Highest Court has spoken and never revisited
the question. Without doubt, that is the end of the matter.*?

Where the privilege is recognized in criminal matters, it tends to be more
narrowly applied than in civil cases because of competing Sixth Amendment concerns.**
In grand jury proceedings with facts similar to those in Branzburg, a reporter typically
will not be shielded from being required to comply with a subpoena.*

The rift in federal courts over the reporters’ privilege is present even where the
issue purportedly is settled, such as In re Grand Jury Subpoena. The three judges wrote
concurring opinions reflecting their deep divisions. Judge Sentelle rejected the privilege
in grand jury proceedings, reasoning “reporters ... enjoy no common law privilege
beyond the protection against harassing grand juries conducting groundless investigations
that is available to all other citizens.”*** He further concluded that Rule 501 provided no
basis to depart from Branzburg.'*® Judge Tatel reached the opposite conclusion, finding
that under Rule 501, “the consensus of 49 states plus the District of Columbia — and even
the Department of Justice — would require us to protect reporters’ sources as a matter of
common law where the leak at issue is either less harmful or more newsworthy.”*** Judge
Henderson disagreed with both of her colleagues, finding that while the court was not
“bound by Branzburg’s commentary on the state of the common law in 1972,” Rule 501
did not “authorize federal courts to mint testimonial privileges for any group ... that
demands one.”'*

The majority of states have criticized the widely divergent federal protections for
journalists. The attorneys general of thirty-four states and the District of Columbia
observed, “The consensus among the States on the reporters’ privilege is as universal as
the federal courts of appeals decisions on the subject are inconsistent, uncertain and
irreconcilable.”**® Division among the federal courts has a pernicious effect on the states:
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A federal policy that allows journalists to be imprisoned for engaging in
the same conduct that these State privileges encourage and protect “bucks
the clear policy of virtually all states,” and undermines both the purpose of
the shield laws, and the policy determinations of the State courts and
legislatures that adopted them.’

In other words, “This increasing conflict has undercut the State shield laws just as
much as the absence of a federal privilege.”*®

Justice Department regulations have made matters even worse.**® The
department’s expressed policy is to ensure “the prosecutorial power of the government”
is “not used in such a way that it impairs a reporter’s responsibility to cover as broadly as
possible controversial public issues.”**° Before the department may subpoena a reporter,
“all reasonable attempts” are supposed to be made to obtain the information from an
alternative source.'! In addition, the department claims to pursue negotiations with the
media “in all cases” in which a subpoena to a reporter is contemplated.**? Where
appropriate, “the government should make clear what its needs are ... as well as its
willingness to respond to particular problems of the media.”**

If the Justice Department decides to subpoena a reporter, the regulations describe
the process that should be followed. The requesting attorney is asked to show, among
other things: the information is “essential” to a criminal or civil case; it is unavailable
from other non-media sources; it is limited to published information and associated
information except in “exigent circumstances;” and the request is carefully treated “to
avoid claims of harassment.”*** The attorney general must approve all Justice
Department subpoenas of reporters.*®> In making this determination, the attorney general
is supposed to “strike the proper balance between the public’s interest in the free
dissemination of ideas and information and the public’s interest in effective law
enforcement and the fair administration of justice.”**® Far too often, the attorney general
ignores his own guidelines.

Protection for journalists under the Justice Department regulations is illusory. The
attorney general exercises unfettered discretion in issuing subpoenas under department
rules. As the D.C. Circuit noted in the Judith Miller case, “the guidelines provide no
enforceable rights to any individuals, but merely guide the discretion of the
prosecutors.”**" Moreover, the government broadly construes “avoiding the loss of life or
the compromise of a security interest”**® to justify sweeping subpoenas of the press that
are nothing more than punitive fishing expeditions. Increasingly, the Justice Department
ignores its regulations in a calculated effort to gag the press.
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PUNISHING THE PRESS IN BALCO:
“THE JUSTICE DEPARTMENT ON STEROIDS” 4

The BALCO subpoenas are ““the most reckless abuse of power | have
seen in years.”

Mark Carallo, DOJ Press Secretary for John Ashcroft™°

The press remains vulnerable to capricious action by the attorney general without
a federal shield law. No case highlights that more than the inquisition of San Francisco
Chronicle reporters Lance Williams and Mark Fainaru-Wada. The two reporters co-
authored over 125 articles and a book, Game of Shadows, exposing the steroid scandal
surrounding the Bay Area Laboratory Co-Operative (BALCO). For their reporting, they
received accolades from the press,*> Republican and Democratic Members of
Congress,'** the California attorney general,**® and even President Bush.*>

Williams and Fainaru-Wada reported that BALCO distributed steroids to
numerous professional athletes, allegedly including baseball players Barry Bonds, Benito
Santiago, and Jason Giambi, and sprinters Marion Jones and Tim Montgomery.*> Their
investigation also showed growing steroid use in the schools. They found that young
athletes often used steroids to prepare to compete as professional athletes.'® Thanks to
Williams and Fainaru-Wada’s reports, the public learned of the deadly crisis facing
America’s youth because of steroids and took action to save lives. Representatives John
Conyers (D — MI) and Tom Davis (R — VA) lauded their work by observing, “Some of
the most moving testimony before Congress was from parents of teenage athletes who
had taken their own lives as a result of steroid abuse, demonstrating the public health
crisis exposed by the two San Francisco Chronicle reporters.”*” As a noted psychologist
explained, the two reporters “put a face” on the issue of steroids and children.**®

Beginning on May 5, 2006, Williams and Fainaru-Wada’s names were in the
national press often, but no longer in the byline. Instead, the U.S. Department of Justice
subpoenaed them to disclose the identity of the confidential source that supplied secret
grand jury testimony about BALCO.'*® Attorney General Alberto Gonzales vigorously
defended the subpoena. He argued, “We know the importance and appreciate and respect
the importance of the press to do its job ... but we also can’t have a situation where
someone who does a terrible crime can’t be prosecuted because of information that’s in
the hands of the reporter.”**°

Williams and Fainaru-Wada honored their confidentiality agreement and refused
to testify. On May 31, 2006 the San Francisco Chronicle filed a motion to quash the
subpoena, citing the Press Clause of the First Amendment.*®* The federal district court
upheld the subpoena and later sentenced Williams and Fainaru-Wada to a maximum of
eighteen months in prison for criminal contempt.’®* Their sentences were more than
twice as long as the sentences received by BALCO ringleader Victor Conte and four
other convicted defendants.*®® Williams and Fainaru-Wada’s sentences were stayed while
they appealed their convictions to the Ninth Circuit. Just weeks before oral arguments,
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the federal government dropped its subpoenas after the reporters’ confidential source
voluntarily came forward.'®* However, the damage already had been done. The federal
government sent a clear message that journalists who failed to reveal their sources would
be jailed.

The attorney general’s persecution of the BALCO reporters set a dangerous
precedent for the public health and welfare. Mark Corallo, the former press secretary for
the Justice Department under Attorney General John Ashcroft, observed, “I do not
believe [the subpoenas] would have been issued under former Attorney General John
Ashcroft’s administration. In this case, there is no danger to life or issue of grave national
security. There are, however, issues of immense national importance that were brought to
light by the reporting of Mr. Fainaru-Wada and Mr. Williams.”*® The attorney general’s
blatant disregard for his own non-binding regulations demonstrates why a federal shield
is necessary. Only a meaningful reporters’ privilege law with review in the federal courts
can ensure the continued free flow of information to the public.

FIXING THE PROBLEM THROUGH FEDERAL LEGISLATION

Contrary to what its opponents may claim, the Free Flow of
Information Act does not compromise national security ... or law
enforcement interests ... [I1t] promotes them — standardizing the rules of
the game, and allowing reporters to subject government programs and
actions to proper scrutiny while ensuring that important information
cannot be withheld solely on the grounds of privilege.

Theodore B. Olson, Former Solicitor General 166

Congress has made efforts to fix the problem. In the months following Branzburg,
six bills were introduced to adopt a federal reporters’ shield. The following year, 65 more
bills were introduced.™®” All told, approximately 100 bills to create a shield law were
introduced by 1978.'°® Despite the acknowledged need for congressional action, no
federal reporters’ shield law has been enacted 35 years after Branzburg.

Several reasons have been offered for the lack of federal protection. Some
contend that problems defining “journalist” are responsible for the delay.'®® At least one
commentator argues that the insistence of some journalists for an absolute privilege killed
earlier bills.'”® Excluding information vital to criminal defendants also is cited.!”
Additionally, a few Members of Congress rest their opposition to a reporters’ privilege on
national security grounds.*"

Nevertheless, there is growing momentum to pass federal legislation. Four bills in
the 109th Congress took substantial steps to resolve issues raised about earlier legislation.
In July 2005, Senator Richard Lugar (R — IN) and Representative Mike Pence (R — IN)
introduced identical shield bills, S. 1419 and H.R. 3323, that each garnered bipartisan
support.*™ Senator Christopher Dodd (D — CT) introduced a separate shield bill, the Free
Speech Protection Act of 2005, S. 369, but withdrew his legislation and instead
cosponsored Senator Lugar’s.'”® In May 2006, Senator Lugar introduced a new bill aptly
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titled the “Free Flow of Information Act of 2006,” S. 2831, that refined the language in
his earlier shield bill.*"®

This recently proposed legislation, the collective wisdom of the states, and the
practice of our closest allies overseas demonstrate that obstacles to a federal shield law
can be overcome.

A FUNCTIONAL DEFINITION OF “JOURNALIST”

A journalist is “[a]ny person ... engaged in the business of gathering,
compiling, writing, editing, photographing, recording, or processing
information for dissemination via any news medium,” including ““print,
broadcast, or other electronic means accessible to the general

public.” "

In Branzburg, Justice White declined to recognize a reporters’ privilege under the
First Amendment, at least in part, because of the breadth of the Press Clause. He reasoned
that freedom of the press “is a ‘fundamental personal right” which ‘is not confined to
newspapers and periodicals.””*"® Instead, it also encompasses “the right of the lonely
pamphleteer ... just as much as ... the large metropolitan publisher.”*’® Information is
communicated to the public “by lecturers, political polisters, novelists, academic
researchers, and dramatists.”*® Therefore, Justice White concluded the Supreme Court
could not draw lines consistent with the First Amendment where “[a]lmost any author”
could make a claim to the need for the free flow of information by protecting their
confidential sources.*®*

More recently, others have expressed reservations about defining “journalist” in
light of new technologies such as the Internet. Following Justice White’s reasoning in
Branzburg, Judge Sentelle questioned whether federal courts could resolve “the difficult
and vexing nature of this question” under the First Amendment; %

[D]Jo we extend that protection ... to the owner of a desktop printer
producing a weekly newsletter ... [D]oes the privilege also protect the
proprietor of a web log: the stereotypical “blogger” sitting in his pajamas
at his personal computer posting on the World Wide Web his best product
to inform whoever happens to browse his way?%®

Some senators and witnesses raised similar concerns during the most recent
hearings on S. 2831.*%* While their concerns are understandable, they are unfounded in
the context of a federal shield law. Separation of powers has made some courts reluctant
to engage in what they perceive as a legislative function of defining a reporters’ shield.'®
As Judge Sentelle explained, Congress is better positioned to resolve the “fundamental
policy question involved in the crafting of such a privilege.”*® On the other hand, federal
courts are well positioned to apply a statutory definition of journalist, just as they already
do in other contexts.™®’
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In resolving this policy question, Congress should use a functional definition of
“journalist.” Under this approach, the focus should not be on whether bloggers are
journalists. Blogging is merely a medium of communication, like using the telephone,
facsimile, or e-mail. Gregg Leslie, Legal Director for the Reporters’ Committee for
Freedom of the Press has explained, “The medium doesn’t answer the question. It has
more to do with the function that the person is performing. If the bloggers’ involvement
IS to report information to the public and to gather information for that purpose openly
then they should be treated like a journalist.”**®

A few examples illustrate this point. Bloggers have broken some of the biggest
news stories of the past ten years. Three amateur journalists discredited Dan Rather’s
CBS story on President Bush’s National Guard service.® Others wrote extensively about
Trent Lott’s comments on Strom Thurmond, leading mainstream media to eventually
pick up the story.*® Blogger reporting also led to the resignation of a CNN news
executive over comments he made at the World Economic Forum.*® Matt Drudge,
author of the online Drudge Report, reported about the Monica Lewinsky scandal four
days before the mainstream press. Some bloggers are traditional journalists.

The federal government and political parties have admitted as much. Both the
Democratic and Republican national conventions issued press credentials to bloggers in
2004.%%% In March 2005, the White House issued press credentials to a blogger.*® In
November 2005, the Federal Election Commission granted a political weblog a press
exemption from the law on reporting campaign finance activity.*** In March 2006, the
FEC expanded its press exception to encompass most bloggers.*®® In January 2007, the
federal court reserved two of the 100 seats for bloggers in the trial of I. Lewis “Scooter”
Libby, Vice President Cheney’s former chief of staff.® The question of whether some
bloggers can be “journalists” already has been resolved.

A functional test should be used to determine whether bloggers and others are
“journalists.” That question cannot be answered solely by employment status or receipt of
money from a media organization. For example, S. 2831 narrowly defines “journalist” to
include only those who engage in reporting “for financial gain or livelihood” as “a
salaried employee of or independent contractor” for a news business.**” That definition
left out not only bloggers who function as journalists, but also freelance journalists who
have not yet sold their story, video, or photos.

Rather than focusing on the communication medium, employment status or
monetary payments, a functional test should include two components. First, the definition
of “journalist” should focus on whether the person seeking the privilege has engaged in
acts of journalism. For instance, unlike S. 2831, Oklahoma’s shield law encompasses
both individuals employed by a news service, and those who regularly function as
journalists:

“Journalist” means any person who is a reporter, photographer, editor,

commentator, journalist, correspondent, announcer, or other individual
regularly engaged in obtaining, writing, reviewing, editing, or otherwise
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preparing news for any newspaper, periodical, press association,
newspaper syndicate, wire service, radio or television station, or other
news service ... %

Similarly, Delaware’s shield law does not limit its definition of “reporter” to
individuals who derive their principal income from reporting. The law also includes those
who spend at least 24 hours per week gathering or preparing information for
dissemination in three of the past four weeks or four of the past eight weeks.'*
Examining reporting activities would protect freelance journalists who have not yet sold
their story and reporters who are not in an employment relationship with a news
company.

Second, a functional definition should examine the purpose for gathering the
information that is the subject of a subpoena. A reporters’ privilege is premised upon the
dissemination of information to the public.?® If the individual did not intend to provide
that information to the public, then he or she would not be protected under the privilege.
Actual dissemination of the information would not be required.?** This flexible approach
ensures that the purpose of the privilege is being fulfilled. It also is consistent with one
already followed by federal courts.??

The collective wisdom of the 49 states and the District of Columbia with a
reporters’ privilege should be considered in defining “journalist.”®* Likewise, the
practice of federal courts cannot be ignored. Experience has shown that it is possible to
create a functional test for journalist that protects the public’s need for the free flow of
information. Congress should be equal to the task.

A QUALIFIED PRIVILEGE THAT GIVES THE PRESS BREATHING ROOM

| simply could not do my job reporting stories big and small without
being able to speak with officials under varying degrees on anonymity.

Matthew Cooper, Newsweek Repor’[er204

In Branzburg, Justice Douglas advocated an absolute privilege for journalists to
be free “from appearing or testifying before a grand jury, unless the reporter himself is
implicated in a crime.”®® At least thirteen states and the District of Columbia have
absolute privileges in their shield laws for confidential sources,?® five of which also
apply to non-confidential information.””” At the federal level, the Third Circuit has
suggested the privilege may be absolute in some circumstances:

A journalist does in fact possess a privilege that is deeply rooted in the
First Amendment. When no countervailing constitutional concerns are at
stake, it can be said that the privilege is absolute; when constitutional
precepts collide, the absolute gives way to the qualified and a balancing
process comes into play to determine its limits.?%
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However, no federal circuit, including the Third Circuit, has adopted an absolute
reporters’ privilege in all cases.”®

Some federal shield bills have proposed making the reporters’ shield absolute. For
example, a 1978 bill offered by Rep. Philip Crane (R — IL) would have prohibited any
federal, state, or local governmental authority from issuing search warrants and
subpoenas on reporters.?!® Similarly, Rep. Bill Green (R — NY) introduced a bill in 1979
shielding journalists from disclosure of “any news, or sources of any news,” even to
grand juries.”** The Dodd shield bill (S. 369) and the earlier Lugar shield bill (S. 340)
included absolute privileges for the disclosure of journalists’ confidential sources and
information.?*? All proved unworkable.

The reason is evident. There is a developing consensus that the reporters’
privilege must yield to other competing concerns in certain circumstances. For example,
S. 2831 provided a qualified privilege for disclosure of confidential sources and
information, with exceptions in civil and criminal matters, to prevent death or substantial
bodily injury, or to protect national security.”** Similarly, Geoffrey Stone, Professor at
the University of Chicago Law School, argued for an absolute privilege, but
acknowledged some cases when it should not apply.?* A qualified privilege can strike
the right balance. The press can have breathing room under a federal shield, subject to
some narrow exceptions.

BALANCING THE PRIVILEGE WITH THE RIGHTS OF CRIMINAL DEFENDANTS

From the perspective | bring to bear, that of a long-time former
prosecutor and a present member of the defense bar, the legislation
being considered should not adversely affect either the prosecution or
defense of criminal and regulatory cases.

Bruce A. Baird, Former Asst. U.S. Attorney215

A broad reporters’ privilege protecting the free flow of information to the public
sometimes must give way to other constitutional guarantees. Under the Sixth
Amendment, an accused has a right “to have compulsory process for obtaining witnesses
in his favor.”#*® Journalists with evidence that is exculpatory or might mitigate a sentence
should be subject to compulsory process like other witnesses. As a result, many state
shield laws recognize an exception for certain felonies?’” or other cases in which the
nondziigzlosure of information would result in a miscarriage of justice or denial of a fair
trial.

However, the ability of an accused to subpoena journalists is not absolute.
Instead, a criminal defendant must establish that the information is needed to assist in his
or her defense. In addition, that need must be weighed against the type of information
sought. A journalist’s confidential sources and information are entitled to greater
protection under the First Amendment than non-confidential information. The reason is
simple. The public interest in news derived from confidential sources or information is
greater than it is for reports based upon non-confidential information.
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Some federal circuits already use different tests depending upon the type of
information sought. For example, the Second Circuit requires a party seeking confidential
information from a journalist in all civil and some criminal cases to make “a clear and
specific showing” that it is “(1) highly material and relevant, (2) necessary or critical to
the maintenance of the claim, and (3) not obtainable from other available sources.”* In
contrast, litigants seeking non-confidential information from a journalist must
demonstrate that it “(1) is of likely relevance, (2) to a significant issue in the case, and (3)
is not reasonably obtainable from other available sources.”??® The First Circuit has
adopted a similar approach to non-confidential information because of what it views to be
lesser First Amendment interests.?

S. 2831 likewise recognized greater protection for confidential information. A
criminal defendant seeking to subpoena a journalist to reveal a confidential source or
information would have to show by clear and convincing evidence that: (1) he or she
“exhausted alternative sources of the information”; (2) “there are reasonable grounds ...
to believe that the information sought is directly relevant to the question of guilt or
innocence or to a fact that is critical to enhancement or mitigation of a sentence”; (3) the
information is needed; and (4) “nondisclosure of the information would be contrary to the
public interest” by weighing “the public interest in newsgathering and maintaining the
free flow of information” against the defendants’ Sixth Amendment interests.??? The first
three elements duplicate the Second Circuit’s test. However, the fourth element should be
removed. Once the accused has shown an actual need for the confidential information, his
or her right to a fair trial always outweighs the public interest in newsgathering.??

Conversely, S. 2831 would not protect a journalist’s non-confidential information
from being subpoenaed, leaving in place existing “law or court decision.” ** For criminal
cases, that is a prudent approach. A criminal defendant should be able to subpoena
testimony and evidence from a journalist for non-confidential information in the same
manner as from any other person. Sufficient safeguards are present under existing rules to
ensure an accused does not subpoena non-confidential information from journalists that is
irrelevant, duplicative, or otherwise an abuse of process.

LESSONS FROM HOME AND ABROAD:
A WORKABLE NATIONAL SECURITY EXCEPTION

Compelling reporters to testify and, in particular, forcing them to
reveal the identity of their confidential sources without extraordinary
circumstances, hurts the public interest.

Senator Richard Lugar225

In addition to conflicting Sixth Amendment rights, other public interests might
prevail over a reporters’ privilege because “liberty of speech and of the press is ... not an
absolute right.”%? For instance, the Supreme Court has hypothesized that during wartime,
it is proper to preclude “the publication of the sailing dates of transports or the number
and location of troops.”??” As a result, there are narrow circumstances under which the
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press’s right to publish information or to withhold identification of a confidential source
must yield to public safety or national security.

Senator Lugar proposed that “revelation of a confidential source” be limited to the
government’s proof of clear and convincing evidence that disclosure is “necessary to
prevent imminent and actual harm to national security.”??® As he explained, this approach
strikes a “reasonable balance” between the public’s right to information and our
collective security.?®® Leading constitutional scholars and litigators agree.?*

In contrast, opponents of a federal shield law argue the threat to national security
is too great to restrict application of the exception. They often cite a June 7, 1942,
Chicago Tribune article about the Battle of Midway titled, “Navy Had Word of Jap Plan
to Strike at Sea” as evidence of how a journalist’s confidential source harmed the U.S.%*
The source described the navy’s detailed knowledge of the attacking Japanese naval force
and its movements, but “said nothing about U.S. code-breaking activities.”*** President
Roosevelt threatened to charge Colonel Robert McCormick, the Tribune’s publisher, with
treason, even after it became apparent that the Japanese were still using their broken
code.”®® Byron Price, Director of the Office of Censorship during World War 11,
acknowledged that even if the Tribune had submitted the story to his office, “it would not
have been killed because the Code of Wartime Practices for journalists at the time did not
cover reports of enemy ships in enemy waters, a fact the Tribune was aware of before it
published the piece.”*** The Roosevelt administration had a more nefarious purpose for
going after the press. “[M]any in the government viewed the case principally as a way to
punish Robert McCormick for his vitriolic opposition to Roosevelt and the New Deal,
rather than as an issue of national security.”?*> The Midway example shows why it is
necessary for the government to establish imminent and actual harm to national security.

In practice, a press report or leak of classified information rarely, if ever, will
meet that standard. With the exception of an isolated case such as the Pentagon Papers,
confidential sources and leaks almost never provide all of the information in a news
story. As news editor Dale Davenport explained,

Because of professional and public concern about the use of anonymous
sources in news stories, we insist on reporting on the record whenever
possible. More often than not, what these confidential sources provide us
is context, the kind of background that helps us tie facts together or to put
them in order to accurately represent what happened, or to pick out the
most significant aspects of the story.?*

Editors and journalists do not make their publication decisions in a vacuum. They
often discuss their stories with government officials before they are released to the public
to ensure the story will not harm U.S. interests.?*” If a story genuinely poses a threat to
national security, journalists remove information or even delay or kill the story.?*®

Washington Post Executive Editor Leonard Downie, Jr. described a approach
commonly used by the press: he “tries to evaluate whether the information would really
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endanger lives, or whether officials are seeking to withhold publication for reasons of
policy, partisanship or embarrassment.”?*° A broader national security exemption
compelling disclosure merely upon showing “potential harm”?*° or a preponderance of
evidence of “significant and actual harm”?** would destroy that checking power. Instead,
the government would control all information made public, preventing the press from
being a watchdog for abuses of power and unlawful acts officials frequently conceal.?*?

Classification of documents or information cannot be the determining factor in
evaluating alleged threats to national security. Government over-classification or
misclassification is rampant. The National Security Archive recently reported that the
Bush administration “had begun to classify long-available numbers of U.S. nuclear
missiles during the Cold War, blacking out information on previously public
documents.”®? As Judith Miller explained, post-9/11 efforts by the government to
conceal information through classification makes “confidential sources, particularly in
the national security and intelligence areas ... indispensable to government
accountability.”®** The government’s efforts to conceal unlawful programs under the
guise of national security prove that point.?*

President Bush has emphasized the importance of promoting democracy abroad in
fighting the war on terror. But as Senator Lugar has observed, “If the United States is to
foster the spread of freedom and democracy around the world, it is incumbent that we
support an open and free press to help build democracies and protect human rights.”?*®
Passage of a federal reporters’ shield law is an important step in that direction. The
fledgling democracy in Afghanistan has recognized as much in protecting the
confidentiality of journalists’ sources.?” If the United States is to remain the beacon of
democracy around the world, should we require anything less of ourselves?

Our European allies, who have faced the threat of international terrorism far
longer than we have, provide similar guidance.?*® Austria and France have absolute
privileges for journalists.**® At least fifteen additional nations have a qualified reporters’
privilege.”® Sweden makes it a crime to disclose a source without the source’s
permission. Under its Freedom of the Press Act, unauthorized disclosure can be punished
by a fine and up to one year in jail.”>* “[E]ven those countries that do not legally
recognize the right to source confidentiality do appreciate the importance of the practice
as a valuable news-gathering tool in a democracy.”**?

Article 10 of the European Convention on Human Rights, which applies to all
member states of the European Union and most other European nations,?* likewise
affords broad protections for journalists’ sources. It requires journalists to prevent “the
disclosure of information received in confidence,” except “in the interests of national
security” and other limited circumstances.®* The Committee of Ministers has construed
Article 10 as requiring that member states

Pay particular regard to the importance of the right of non-disclosure and

the preeminence given to it in the case law of the European Court of
Human Rights, and may only order a disclosure if ... there exists an
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overriding requirement in the public interest and if circumstances are of a
sufficiently vital and serious nature.?®

To satisfy this exception, the government would have to meet a standard similar
to the clear and convincing evidence of imminent and actual harm proposed by Senator
Lugar. The committee’s standard provides:

The disclosure of information identifying a source should not be deemed
necessary unless it can be convincingly established that:

i. Reasonable alternative measures to the disclosure do not exist or
have been exhausted by the persons or public authorities that seek
the disclosure; and

ii. The legitimate interest in the disclosure clearly outweighs the
public interest in the non-disclosure, bearing in mind that:

a. An overriding requirement of the need for disclosure is proved,

b. The circumstances are of a sufficiently vital and serious nature;

c. The necessity of the disclosure is identified as responding to a
pressing social need.?*®

The test proposed by the committee is derived from European Court of Human
Rights decisions, including Goodwin v. United Kingdom.?®” In Goodwin, the court
emphasized that without protection, journalists’ “sources may be deterred from assisting
the press in informing the public in matters of public interest.”**® Goodwin found the
“chilling effect” that source disclosure has on “press freedom in a democratic society”
requires that “such a measure cannot be compatible with Article 10 of the Convention
unless it is justified by an overriding requirement in the public interest.”?*° In a separate
decision, the European Court of Human Rights applied a balancing test to determine
whether the disclosure was “necessary in a democratic society.”?*® European practice
shows that national security can be adequately safeguarded in our country with a
meaningful reporters’ privilege.

Federal courts are well equipped to determine application of the national security
exception. Justice Department officials have argued otherwise, asserting that federal
judges cannot “make decisions that ... require extensive and nuanced knowledge about
our broader national security strategy, the details of classified programs, and the ground-
level impact of certain information being disseminated to the public.”?* The evidence
belies their contention. Following a court ruling that the NSA’s warrantless wiretapping
program was unconstitutional 2®* Attorney General Gonzales conceded that a federal
court could review applications for counter-terrorism surveillance without harming
national security.?®® Moreover, for nearly three decades the Classified Information
Procedures Act has governed review of classified information in federal courts.?®* Case
law also demonstrates that federal judges ably balance competing interests where
common law reporters’ privileges are available.?®

22



Experience has shown us that the government cannot be the sole arbiter for
determining what is in the national security without destroying the checking power of the
press.?® Judicial application of a federal shield law with an exception for imminent and
actual harm to the national security strikes the right balance.

CONCLUSION

The need for a federal reporters’ shield law today is urgent. Freedom of the press
is at risk of being lost for good as more journalists are jailed than ever before. Efforts by
the press to fulfill its role of exposing government abuses of power and unlawful acts are
met with subpoenas, criminal charges, and lengthy prison terms. Meaningful protection
of journalists from having to reveal their confidential sources and information is
necessary to keep the press from being “eviscerated.”?*" That protection can be balanced
with narrow exceptions that protect competing rights and interests. Otherwise, it will be
publish and perish for journalists.
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